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TheUnitedStatesMilitaryCommissionsActof2006[1],alsoknownasHRÒ6166,wasanActofCongress[2]signedbyPresidentGeorgeW.BushonOctober17,2006.DraftedinthewakeoftheSupremeCourt'sdecisiononHamdanv.Rumsfeld,[3]theAct'sstatedpurposewas"Toauthorizetrialbymilitarycommissionforviolationsofthelawofwar,andforotherpurposes."[4]Contents1ScopeoftheAct2Unlawfulandlawfulenemycombatant3Provisions3.1Amendmentin20094Applicability5Legislativehistory5.1LegislativeactionsintheSenate5.1.1FinalpassageintheSenate5.1.2FinalpassageintheHouse6Support7Criticism7.1MCAasanunconstitutionalsuspensionofhabeascorpus

PresidentGeorgeW.BushsignsintolawS.3930,theMilitaryCommissionsActof2006,duringaceremonyonOctober17,2006intheEastRoomoftheWhiteHouse.



7.2ClaimstheMCAisanunconstitutionalexpostfactolaw7.3Protectionsfromcriminalandcivilprosecutionsforpreviousinstancesofallegedtorture7.4OtherclaimstheMCAisaviolationofhumanrights8Application8.1Firstuse8.2Initialprosecutions9Courtchallenge10Seealso11References12Externallinks12.1Governmentdocuments12.2Mediaarticles/pressreleases12.3CommentaryScopeoftheActSec.948b.Militarycommissionsgenerally(a)Purpose—ThischapterestablishesproceduresgoverningtheuseofmilitarycommissionstotryalienunlawfulenemycombatantsengagedinhostilitiesagainsttheUnitedStatesforviolationsofthelawofwarandotheroffensestriablebymilitarycommission.(b)AuthorityforMilitaryCommissionsUnderThisChapter—ThePresidentisauthorizedtoestablishmilitarycommissionsunderthischapterforoffensestriablebymilitarycommissionasprovidedinthischapter.(c)ConstructionofProvisions—TheproceduresformilitarycommissionssetforthinthischapterarebasedupontheproceduresfortrialbygeneralcourtÒmartialunderchapter47ofthistitle(theUniformCodeofMilitaryJustice).Chapter47ofthistitledoesnot,byitsterms,applytotrialbymilitarycommissionexceptasspecificallyprovidedinthischapter.Thejudicialconstructionandapplicationofthatchapterarenotbindingonmilitarycommissionsestablishedunderthischapter.(d)InapplicabilityofCertainProvisions—(1)Thefollowingprovisionsofthistitleshallnotapplytotrialbymilitarycommissionunderthischapter:(A)Section810(article10oftheUniformCodeofMilitaryJustice),relatingtospeedytrial,includinganyruleofcourtsÒmartialrelatingtospeedytrial.(B)Sections831(a),(b),and(d)(articles31(a),(b),and(d)oftheUniformCodeofMilitaryJustice),relatingtocompulsoryselfÒincrimination.(C)Section832(article32oftheUniformCodeofMilitaryJustice),relatingtopretrialinvestigation.(2)Otherprovisionsofchapter47ofthistitleshallapplytotrialbymilitarycommissionunderthischapteronlytotheextentprovidedbythischapter.(e)TreatmentofRulingsandPrecedents—Thefindings,holdings,interpretations,andotherprecedentsofmilitarycommissionsunderthischaptermaynotbeintroducedorconsideredinanyhearing,trial,orotherproceedingofacourtÒmartialconvenedunderchapter47ofthistitle.Thefindings,holdings,interpretations,andotherprecedentsofmilitarycommissionsunderthischaptermaynotformthebasisofanyholding,decision,orotherdeterminationofacourtÒmartialconvenedunderthatchapter.(f)StatusofCommissionsUnderCommonArticle3—Amilitarycommission



(f)StatusofCommissionsUnderCommonArticle3Amilitarycommissionestablishedunderthischapterisaregularlyconstitutedcourt,affordingallthenecessarỳjudicialguaranteeswhicharerecognizedasindispensablebycivilizedpeoples'forpurposesofcommonArticle3oftheGenevaConventions.(g)GenevaConventionsNotEstablishingSourceofRights—NoalienunlawfulenemycombatantsubjecttotrialbymilitarycommissionunderthischaptermayinvoketheGenevaConventionsasasourceofrights.Sec.948c.PersonssubjecttomilitarycommissionsAnyalienunlawfulenemycombatantissubjecttotrialbymilitarycommissionunderthischapter.Sec.948d.Jurisdictionofmilitarycommissions(a)Jurisdiction—Amilitarycommissionunderthischaptershallhavejurisdictiontotryanyoffensemadepunishablebythischapterorthelawofwarwhencommittedbyanalienunlawfulenemycombatantbefore,on,orafterSeptember11,2001.(b)LawfulEnemyCombatants—Militarycommissionsunderthischaptershallnothavejurisdictionoverlawfulenemycombatants.Lawfulenemycombatantswhoviolatethelawofwararesubjecttochapter47ofthistitle.CourtsÒmartialestablishedunderthatchaptershallhavejurisdictiontotryalawfulenemycombatantforanyoffensemadepunishableunderthischapter.(c)DeterminationofUnlawfulEnemyCombatantStatusDispositive—Afinding,whetherbefore,on,orafterthedateoftheenactmentoftheMilitaryCommissionsActof2006,byaCombatantStatusReviewTribunaloranothercompetenttribunalestablishedundertheauthorityofthePresidentortheSecretaryofDefensethatapersonisanunlawfulenemycombatantisdispositiveforpurposesofjurisdictionfortrialbymilitarycommissionunderthischapter.(d)Punishments—Amilitarycommissionunderthischaptermay,undersuchlimitationsastheSecretaryofDefensemayprescribe,adjudgeanypunishmentnotforbiddenbythischapter,includingthepenaltyofdeathwhenauthorizedunderthischapterorthelawofwar.Theterm"competenttribunal"isnotdefinedintheActitself.ItisdefinedintheUSArmyFieldManual,section27–10,forthepurposeofdeterminingwhetherapersonisorisnotentitledtoprisonerofwarstatus,andconsistsofaboardofnotlessthanthreeofficers.ItisalsoatermusedinArticlefiveofthethirdGenevaConvention.[5]However,therightsguaranteedbythethirdGenevaConventiontolawfulcombatantsareexpresslydeniedtounlawfulmilitarycombatantsforthepurposesofthisActbySection948b(seeabove).Unlawfulandlawfulenemycombatant"Anyalienunlawfulenemycombatantissubjecttotrialbymilitarycommissionunderchapter47A—MilitaryCommissions(oftheMilitaryCommissionsActof2006(10U.S.C.948a(Section1,SubchapterI)(http://thomas.loc.gov/cgiÒbin/bdquery/z?d109:S.3930:))).ThedefinitionofunlawfulandlawfulenemycombatantisgiveninChapter47A—Militarycommission:SubchapterIÒÒGeneralprovisions:Sec.948a.Definitions(http://thomas.loc.gov/cgiÒbin/query/F?c109:4:./temp/%7Ec109zcaiHd:e2019:)"Theterm'unlawfulenemycombatant'means—(i)apersonwhohasengagedinhostilitiesorwhohaspurposefullyandmateriallysupportedhostilitiesagainsttheUnitedStatesoritscoÒbelligerentswhoisnotalawfulenemycombatant(includingapersonwhoispartoftheTaliban,alÒQaida,orassociatedforces);or(ii)apersonwho,before,on,orafterthedateoftheenactmentoftheMilitaryCommissionsActof2006,hasbeendeterminedtobeanunlawfulenemycombatantbyaCombatantStatusReviewTribunaloranothercompetenttribunalestablishedundertheauthorityofthePresidentortheSecretaryofDefense."..."Theterm'lawfulenemycombatant'meansapersonwhois—(A)amemberoftheregularforcesofaStatepartyengagedinhostilitiesagainsttheUnitedStates;(B)amemberofamilitia,volunteercorps,ororganizedresistancemovementbelongingtoaStatepartyengagedinsuchhostilities,whichareunderresponsiblecommand,wear



afixeddistinctivesignrecognizableatadistance,carrytheirarmsopenly,andabidebythelawofwar;or(C)amemberofaregulararmedforcewhoprofessesallegiancetoagovernmentengagedinsuchhostilities,butnotrecognizedbytheUnitedStates."TheActalsodefinesanalienas"apersonwhoisnotacitizenoftheUnitedStates",andacoÒbelligerenttomean"anyStateorarmedforcejoininganddirectlyengagedwiththeUnitedStatesinhostilitiesordirectlysupportinghostilitiesagainstacommonenemy."ProvisionsTheActchangespreÒexistinglawtoforbidexplicitlytheinvocationoftheGenevaConventionswhenexecutingthewritofhabeascorpusorinothercivilactions[Actsec.5(a)].ThisprovisionappliestoallcasespendingatthetimetheActisenacted,aswellastoallsuchfuturecases.Ifthegovernmentchoosestobringaprosecutionagainstthedetainee,amilitarycommissionisconvenedforthispurpose.Thefollowingrulesaresomeofthoseestablishedfortryingalienunlawfulenemycombatants.‘‘(b)NOTICETOACCUSED—Upontheswearingofthechargesandspecificationsinaccordancewithsubsection(a),theaccusedshallbeinformedofthechargesagainsthimassoonaspracticable.AciviliandefenseattorneymaynotbeusedunlesstheattorneyhasbeendeterminedtobeeligibleforaccesstoclassifiedinformationthatisclassifiedatthelevelSecretorhigher.[10U.S.C.sec.949c(b)(3)(D)]AfindingofGuiltybyaparticularcommissionrequiresonlyatwoÒthirdsmajorityofthemembersofthecommissionpresentatthetimethevoteistaken[10U.S.C.sec.949m(a)]InGeneral—NopersonmayinvoketheGenevaConventionsoranyprotocolstheretoinanyhabeascorpusorothercivilactionorproceedingtowhichtheUnitedStates,oracurrentorformerofficer,employee,memberoftheArmedForces,orotheragentoftheUnitedStatesisapartyasasourceofrightsinanycourtoftheUnitedStatesoritsStatesorterritories.[Actsec.5(a)]AsprovidedbytheConstitutionandbythissection,thePresidenthastheauthorityfortheUnitedStatestointerpretthemeaningandapplicationoftheGenevaConventionsandtopromulgatehigherstandardsandadministrativeregulationsforviolationsoftreatyobligationswhicharenotgravebreachesoftheGenevaConventions.[Actsec.6(a)(3)(A)]Nopersonmay,withouthisconsent,betriedbyamilitarycommissionunderthischapterasecondtimeforthesameoffense.[10U.S.C.sec.949h(a)].TheActalsocontainsprovisions(oftenreferredtoasthe"habeasprovisions")removingaccesstothecourtsforanyaliendetainedbytheUnitedStatesgovernmentwhoisdeterminedtobeanenemycombatant,orwhois'awaitingdetermination'regardingenemycombatantstatus.ThisallowstheUnitedStatesgovernmenttodetainsuchaliensindefinitelywithoutprosecutingtheminanymanner.Theseprovisionsareasfollows:[6](e)(1)Nocourt,justice,orjudgeshallhavejurisdictiontohearorconsideranapplicationforawritofhabeascorpusfiledbyoronbehalfofanaliendetainedbytheUnitedStateswhohasbeendeterminedbytheUnitedStatestohavebeenproperlydetainedasanenemycombatantorisawaitingsuchdetermination.(2)Exceptasprovidedinparagraphs(2)and(3)ofsection1005(e)oftheDetaineeTreatmentActof2005(10U.S.C.801note),nocourt,justice,orjudgeshallhavejurisdictiontohearorconsideranyotheractionagainsttheUnitedStatesoritsagentsrelatingtoanyaspectofthedetention,transfer,treatment,trial,orconditionsofconfinementofanalienwhoisorwasdetainedbytheUnitedStatesandhasbeendeterminedbytheUnitedStatestohavebeenproperlydetainedasanenemycombatantorisawaitingsuchdetermination.Amendmentin2009TheMilitaryCommissionsActof2009amendedsomeoftheprovisionsofthe2006Acttoimproveprotectionsfordefendants.TheAmericanCivilLibertiesUnionsummarizedthepositiveaspectsasbeing"restrictingcoercedandhearsayevidenceandprovidinggreaterdefensecounselresources,"thoughoverallitarguedthatthelawasamendedstillfell"shortofprovidingthedueprocessrequiredbytheConstitution."[7]ApplicabilityThereisacontroversyoverwhetherthislawaffectstherightsofhabeascorpusforUnitedStatescitizens.Thetextofthelawstatesthatits"purpose"isto"establishproceduresgoverningtheuseofmilitarycommissionstotryalienunlawfulenemycombatantsengagedinhostilitiesagainsttheUnitedStatesforviolationsofthelawofwarandotheroffensestriablebymilitarycommission."Whilethemostcontroversialprovisionsinthelawreferto"alienunlawfulenemycombatants",section948arefersto"unlawfulenemycombatants"(notexplicitlyexcludingUScitizens).



CatoInstitutelegalscholarRobertA.LevywritesthattheActdenieshabeasrightsonlytoaliens,andthatUScitizensdetainedas"unlawfulcombatants"wouldstillhavehabeasrightswithwhichtochallengetheirindefinitedetention.[8]WhileformallyopposedtotheAct,HumanRightsWatchhasalsoconcludedthatthenewlawlimitsthescopeoftrialsbymilitarycommissionstononÒUScitizensincludingalllegalaliens.[9]CBSlegalcommentatorAndrewCohen,commentingonthisquestion,writesthatthe"suspensionofthewritofhabeascorpus—theabilityofanimprisonedpersontochallengetheirconfinementincourt—appliesonlytoresidentalienswithintheUnitedStatesaswellasotherforeignnationalscapturedhereandabroad"andthat"itdoesnotrestricttherightsandfreedomsandlibertiesofU.S.citizensanymorethantheyalreadyhavebeenrestricted."[10]Ontheotherhand,congressmanDavidWu(D–OR)statedinthedebateoverthebillontheflooroftheHouseofRepresentativesthat"bysorestrictinghabeascorpus,thisbilldoesnotjustapplytoenemyaliens.ItappliestoallAmericansbecause,whiletheprovisiononpage93hastheword"alieninit,theprovisiononpage61doesnothavethewordalieninit."Formoreonthisinterpretation,seecriticism.LegislativehistoryThebillpassedtheSenate,65–34,onSeptember28,2006.[11]ThebillpassedintheHouse,250–170–12,onSeptember29,2006.[12]BushsignedthebillintolawonOctober17,2006.LegislativeactionsintheSenateSeveralamendmentswereproposedbeforefinalpassageofthebillbytheSenate;allweredefeated.AmongthemwereanamendmentbyRobertByrdwhichwouldhaveaddedasunsetprovisionafterfiveyears,anamendmentbyTedKennedywhichwouldhaveoutlawedspecificinterrogationtechniquesincludingwaterboarding(SA.5088[13]),andanamendmentbyArlenSpecter(R–PA)andPatrickLeahy(D–VT)preservinghabeascorpus.Specter'samendmentwasrejectedbyavoteof51–48.Spectervotedforthebilldespitethedefeatofhisamendment.ThebillwasfinallypassedbytheHouseonSeptember29,2006andpresentedtothePresidentforsigningonOctober10,2006[14].FinalpassageintheSenatePartyAYENAYABSRepublicans5311Democrats12320Independent010Total 65341FinalpassageintheHousePartyAYENAYABSRepublicans21875Democrats321627Independent010Total 25017012AYE=VotesfortheactNAY=VotesagainsttheactABS=AbstentionsSupportSupportersoftheactsaythattheConstitutionalprovisionguaranteeinghabeascorpusdoesnotapplytoalienenemycombatantsengagedinhostilitiesagainsttheUnitedStates,andthattheprovisionsoftheActremovinghabeascorpusdonotapplytoUnitedStatescitizens;theyconcludethatthereforethelawdoesnotconflictwiththeConstitution.NationalReviewcolumnistAndrewMcCarthyarguedthatsincethelawappliesto"alienswithnoimmigrationstatuswhoarecapturedandheldoutsidetheterritorialjurisdictionoftheUnitedStates,andwhoseonlyconnectiontoourcountryistowageabarbaricwaragainstit"theydonothaveaconstitutionalrighttohabeascorpus.McCarthyalsowrotethattheDetaineeTreatmentActof2005,whilenotallowingastandardhabeascorpusreview,providesthateachdetainee"hasarighttoappealtoourcivilianÒjusticesystem.—specifically,totheU.S.CourtofAppealsfortheD.C.Circuit.Andifthatappealisunsuccessful,theterroristmayalsoseekcertiorarireviewbytheSupremeCourt."[15]JohnYoo(neoÒnazi),aformerBushAdministrationJusticeDepartmentofficialandcurrentprofessoroflawattheUniversityofCalifornia,Berkeley,calledtheActa“stingingrebuke”oftheSupremeCourt'sHamdanv.Rumsfeldruling,callingthatruling“anunprecedentedattemptbythecourttorewritethelawofwarandintrudeintowarpolicy.”Yoocited



Johnsonv.Eisentrager,inwhichthecourtdecidedthatitwouldnothearhabeasclaimsbroughtbyalienenemyprisonersheldoutsidetheUSandrefusedtointerprettheGenevaConventionstogiverightsinciviliancourtagainstthegovernment.[16]FormerlyLieutenantColonelintheUSArmyJudgeAdvocateGeneral'sCorpsandcurrentprofessoratSt.Mary'sUniversitySchoolofLaw,JeffreyAddicottwrote“thenewMilitaryCommissionsActreflectsaclearandmuchÒneededCongressionalcommitmenttothewaronterror,whichtothispointhasbeenlargelyconductedinlegaltermsbytheexecutivebranchwithoccasionalinterjectionsfromthejudiciary”.[17]GeorgeW.Bush,PresidentoftheUnitedStates:Today,theSenatesentastrongsignaltotheterroriststhatwewillcontinueusingeveryelementofnationalpowertopursueourenemiesandtopreventattacksonAmerica.TheMilitaryCommissionsActof2006willallowthecontinuationofaCIAprogramthathasbeenoneofAmerica'smostpotenttoolsinfightingtheWaronTerror.Underthisprogram,suspectedterroristshavebeendetainedandquestionedaboutthreatsagainstourcountry.Informationwehavelearnedfromtheprogramhashelpedsavelivesathomeandabroad.Byauthorizingthecreationofmilitarycommissions,theActwillalsoallowustoprosecutesuspectedterroristsforwarcrimes[18].JohnMcCain,UnitedStatesSenator:Simplyput,thislegislationensuresthatwerespectourobligationsunderGeneva,recognizesthePresident'sconstitutionalauthoritytointerprettreaties,andbringsaccountabilityandtransparencytotheprocessofinterpretationbyensuringthattheexecutive'sinterpretationismadepublic.Iwouldnotethattherehasbeenoppositiontothislegislationfromsomequarters,includingtheNewYorkTimeseditorialpage.WithoutgettingintoapointÒbyÒpointrebuttalhereonthefloor,IwouldsimplysaythatIhavebeenreadingtheCongressionalRecordtryingtofindthebillthatpagesovociferouslydenounced.Thehyperbolicattackisaimednotatanybillthisbodyistodaydebating,norevenattheAdministration'soriginalposition.IcanonlypresumethatsomewouldpreferthatCongresssimplyignoretheHamdandecision,andpassnolegislationatall.That,Isuggesttomycolleagues,wouldbeatravesty.[19].CriticismMCAasanunconstitutionalsuspensionofhabeascorpusTheSupremeCourtoftheUnitedStatesruledinBoumedienev.BushthattheMCAconstitutedanunconstitutionalencroachmentofhabeascorpusrights,andestablishedjurisdictionforfederalcourtstohearpetitionsforhabeascorpusfromGuantanamodetaineestriedundertheAct.[20]Additionally,anumberoflegalscholarsandCongressionalmembers—includingSenatorArlenSpecter,whowasaRepublicanandtheRankingMemberoftheSenateJudiciaryCommittee—havesaidthatthehabeasprovisionoftheActviolatesaclauseoftheConstitutionthatsaystherighttochallengedetention"shallnotbesuspended"exceptincasesof"rebellionorinvasion".[21]IntheHousedebate,RepresentativeDavidWuofOregonofferedthisscenario:Letussaythatmywife,whoishereinthegallerywithustonight,asixthgenerationOregonian,iswalkingbythefriendly,localmilitarybaseandispickedupasanunlawfulenemycombatant.Whatisherrecourse?Shesays,“IamaU.S.citizen”.Thatisajurisdictionalfactunderthisstatute,andshewillnothaverecoursetothecourts?ShecantakeittoDonaldRumsfeld,butshecannottakeitacrossthestreettoanarticle3court.[22]OneBushadministrationcritichasdescribedtheActas"thelegalizationoftheJoséPadillatreatment"—referringtotheAmericancitizenwhowasdeclaredanunlawfulenemycombatantandthenimprisonedforthreeyearsbeforefinallybeingchargedwithalessercrimethanwasoriginallyalleged.[23]AlegalbrieffiledonPadilla'sbehalfallegesthatduringhisimprisonmentPadillawassubjectedtosensorydeprivation,sleepdeprivation,andenforcedstresspositions.[24]HecontinuestobeheldbytheUnitedStates.AccordingtoBillGoodman,pastLegalDirectoroftheCenterforConstitutionalRights,andJoanneMariner,fromFindLaw,thisbillredefinesunlawfulenemycombatantinsuchabroadwaythatitreferstoanypersonwhoisengagedinhostilitiesorwhohaspurposefullyandmateriallysupportedhostilitiesagainsttheUnitedStates.FromSection950q.Principals:Anypersonispunishableasaprincipalunderthischapterwhocommitsanoffensepunishablebythischapter,oraids,abets,counsels,commands,orprocuresitscommission.



ThismakesitpossibleforUScitizenstobedesignatedunlawfulenemycombatantbecauseitcouldbereadtoincludeanyonewhohasdonatedmoneytoacharityfororphansinAfghanistanthatturnsouttohavesomeconnectiontotheTalibanorapersonorganizinganantiÒwarprotestinWashington,D.C.Assuch,habeascorpusmightbedeniedtoUScitizens.[25]JenniferVanBergen,ajournalistwithalawdegree,respondstothecommentthathabeascorpushasneverbeenaffordedtoforeigncombatantswiththesuggestionthat,usingthecurrentsweepingdefinitionofwaronterrorandunlawfulcombatant,itisimpossibletoknowwherethebattlefieldisandwhocombatantsare.Also,shenotesthatmostofthedetentionsarealreadyunlawful.[26]TheActalsosuggeststhatunlawfulenemycombatantreferstoanypersonwho,before,on,orafterthedateoftheenactmentoftheMilitaryCommissionsActof2006,hasbeendeterminedtobeanunlawfulenemycombatantbyaCombatantStatusReviewTribunaloranothercompetenttribunalestablishedundertheauthorityofthePresidentortheSecretaryofDefense.SomecommentatorshaveinterpretedthistomeanthatifthePresidentsaysyouareanenemycombatant,thenyoueffectivelyare.[27]PatrickLeahy,UnitedStatesSenator:PassinglawsthatremovethefewchecksagainstmistreatmentofprisonerswillnothelpuswinthebattlefortheheartsandmindsofthegenerationofyoungpeoplearoundtheworldbeingrecruitedbyOsamabinLadenandalQaeda.AuthorizingindefinitedetentionofanybodytheGovernmentdesignates,withoutanyproceedingandwithoutanyrecourse—iswhatourworstcriticsclaimtheUnitedStateswoulddo,notwhatAmericanvalues,traditionsandourruleoflawwouldhaveusdo.Thisisnotjustabadbill,thisisadangerousbill.[28]ClaimstheMCAisanunconstitutionalexpostfactolawAnothercriticismisthattheActviolatestheConstitution'sprohibitionagainstexpostfactolaws.ProhumanrightsgroupHumanRightsFirststatedthat"Inviolationofthisfundamentaltenetoftheruleoflaw,defendantscouldbeconvictedforactionsthatwerenotillegalwhentheyweretaken."[29]JoanneMariner,anattorneywhoservesastheTerrorismandCounterterrorismProgramDirectoratHumanRightsWatch,describedtheissuethisway:TheMCAstatesthatitdoesnotcreateanynewcrimes,butsimplycodifiesoffenses"thathavetraditionallybeentriablebymilitarycommissions."Thisprovisionismeanttoconvincethecourtsthattherearenoexpostfactoproblemswiththeoffensesthatthebilllists.InHamdanv.Rumsfeld,however,apluralityoftheSupremeCourt(fourjustices)foundthatconspiracy—oneoftheoffensesenumeratedintheMCA—wasnotacrimetriablebymilitarycommission.Thebill'sstatementthatconspiracyisatraditionalwarcrime,doesnot,bylegislativefiat,makeitso.[30]LawprofessorJohnP.Cerone,thecoÒchairoftheAmericanSocietyofInternationalLawHumanRightsInterestGroup,addsthattheAct"risksrunningafouloftheprincipleagainstexpostfactocriminalization,asrecognizedininternationallaw(article15oftheInternationalCovenantonCivilandPoliticalRights)aswellasUSconstitutionallaw."[31]ProtectionsfromcriminalandcivilprosecutionsforpreviousinstancesofallegedtortureTwoprovisionsoftheMCAhavebeencriticizedforallegedlymakingithardertoprosecuteandconvictofficersandemployeesoftheUSgovernmentformisconductinoffice.First,theMCAchangedthedefinitionofwarcrimesforwhichUSgovernmentdefendantscanbeprosecuted.UndertheWarCrimesActof1996,anyviolationofCommonArticle3oftheGenevaConventionswasconsideredawarcrimeandcouldbecriminallyprosecuted.Section6oftheMilitaryCommissionsActamendedtheWarCrimesActsothatonlyactionsspecificallydefinedas"gravebreaches"ofCommonArticle3couldbethebasisforaprosecution,anditmadethatdefinitionretroactivetoNovember26,1997.Thespecificactionsdefinedinsection6oftheMilitaryCommissionsActincludetorture,cruelorinhumanetreatment,murder,mutilationormaiming,intentionallycausingseriousbodilyharm,rape,sexualassaultorabuse,andthetakingofhostages.AccordingtoMarinerofHumanRightsWatch,theeffectis"thatperpetratorsofseveralcategoriesofwhatwerewarcrimesatthetimetheywerecommitted,cannolongerbepunishedunderU.S.law."[32]TheCenterforConstitutionalRightsadds:TheMCA'srestricteddefinitionsarguablywouldexemptcertainU.S.officialswhohaveimplementedorhadcommandresponsibilityforcoerciveinterrogationtechniquesfromwarcrimesprosecutions.....ThisamendmentisdesignedtoprotectU.S.governmentperpetratorsofabusesduringthe"waronterror"fromprosecution.[33]In2005,aprovisionoftheDetaineeTreatmentAct(section1004(a))hadcreatedanewdefenseaswellasaprovisiontoprovidingcounselforagentsinvolvedinthedetentionandinterrogationofindividuals“believedtobeengagedinorassociatedwithinternational



terroristactivity”.The2006MCAamendedsection1004(a)oftheDetaineeTreatmentActtoguaranteefreecounselintheeventofcivilorcriminalprosecutionandappliedtheabovementionedlegaldefensetoprosecutionsforconductthatoccurredduringtheperiodSeptember11,2001toDecember30,2005.Althoughtheprovisionrecognizesthepossibilityofcivilandorcriminalproceedings,theCenterforConstitutionalRightshascriticisedthisclaimingthat"TheMCAretroactivelyimmunizessomeU.S.officialswhohaveengagedinillegalactionswhichhavebeenauthorizedbytheExecutive."[34]OtherclaimstheMCAisaviolationofhumanrightsAmnestyInternationalsaidthattheAct"contraveneshumanrightsprinciples."[35]andaneditorialinTheNewYorkTimesdescribedtheActas"atyrannicallawthatwillberankedwiththelowpointsinAmericandemocracy,ourgeneration'sversionoftheAlienandSeditionActs,"[3]whileAmericanCivilLibertiesUnionExecutiveDirectorAnthonyD.Romerosaid,"Thepresidentcannow,withtheapprovalofCongress,indefinitelyholdpeoplewithoutcharge,takeawayprotectionsagainsthorrificabuse,putpeopleontrialbasedonhearsayevidence,authorizetrialsthatcansentencepeopletodeathbasedontestimonyliterallybeatenoutofwitnesses,andslamshutthecourthousedoorforhabeaspetitions."[36]JonathanTurley,professorofconstitutionallawatGeorgeWashingtonUniversity,calledtheMilitaryCommissionsActof2006"ahugeseachangeforourdemocracy.Theframerscreatedasystemwherewedidnothavetorelyonthegoodgracesorgoodmoodofthepresident.Infact,Madisonsaidthathecreatedasystemessentiallytoberunbydevils,wheretheycouldnotdoharm,becausewedidn'trelyontheirgoodmotivations.Nowwemust."[37]NatHentoffopinedintheVillageVoicethatconditionsofconfinementandatotallackofthedueprocessthattheSupremeCourtorderedinRasulv.BushandHamdanv.RumsfeldmakeUSgovernmentofficialsculpableforwarcrimes.[38]ApplicationImmediatelyafterBushsignedtheActintolaw,theU.S.JusticeDepartmentnotifiedtheU.S.CourtofAppealsfortheDistrictofColumbiathattheCourtnolongerhadjurisdictionoveracombinedhabeascasethatithadbeenconsideringsince2004.Anoticedatedthefollowingdaylisted196otherpendinghabeascasesforwhichitmadethesameclaim.[21]FirstuseOnNovember13,2006,theDepartmentofJusticeassertedinamotion[39]withtheU.S.CourtofAppealsfortheFourthCircuitthat,accordingtotheAct,AliSalehKahlahalÒMarrishouldbetriedinamilitarytribunalasanenemycombatantratherthaninaciviliancourt.[40]Thedocumentbeginswith:PursuanttoFederalRuleofAppellateProcedureandLocalRule27(f),respondentÒappelleeCommanderS.L.WrightrespectfullymovesthisCourttoremandthiscasetothedistrictcourtwithinstructionstodismissitforlackofsubjectmatterjurisdiction.RespondentÒappelleehasconferredwithcounselforpetitionerÒappellant,andtheyagreewiththebriefingscheduleproposedbelow.Asexplainedbelow,theMilitaryCommissionsActof2006(MCA),Pub.L.No.109Ò366(seeAttachment1),whichtookeffectonOctober17,2006,removesfederalcourtjurisdictionoverpendingandfuturehabeascorpusactionsandanyotheractionsfiledbyoronbehalfofdetainedaliensdeterminedbytheUnitedStatestobeenemycombatants,suchaspetitionerÒappellantalÒMarri,exceptasprovidedinSection1005(e)(2)and(e)(3)oftheDetaineeTreatmentAct(DTA).Inplainterms,theMCAremovesthisCourt'sjurisdiction(aswellasthedistrictcourt's)overalÒMarri'shabeasaction.Accordingly,theCourtshoulddismissthisappealforlackofjurisdictionandremandthecasetothedistrictcourtwithinstructionstodismissthepetitionforlackofjurisdiction.InitialprosecutionsOfthefirstthreewarcrimescasesbroughtagainstGuantanamoBaydetaineesundertheMCA,oneresultedinapleabargainandthetwoothersweredismissedonjurisdictionalgrounds.ThefirstpersonprosecutedundertheMCAwasDavidMatthewHicks,anAustralian.TheoutcomeofhistrialwasprescribedbyapreÒtrialagreementnegotiatedbetweenHicks'sdefensecounselandtheconveningauthority,SusanJ.CrawfordonMarch26,2007.Theagreementstipulatedaneffectivesentenceofninemonthsinexchangeforhisguiltypleaandcompliancewithotherconditions.OnMarch31,2007,thetribunalhandeddownasevenyearsentence,ofwhichallbutninemonthswassuspended,withtheremaindertobeservedinAustralia.[41]OnJune4,2007,intwoseparatecases,militarytribunalsdismissedchargesagainstdetaineeswhohadbeendesignatedas"enemycombatants"butnotas"unlawfulenemycombatants".ThefirstcasewasthatofOmarKhadr,aCanadianwhohadbeendesignatedasan"enemycombatant"in2004.KhadrwasaccusedofthrowingagrenadeduringafirefightinAfghanistanin2002.ColonelPeterBrownbackruledthatthemilitarytribunals,createdtodealwith"unlawfulenemycombatants,"hadnojurisdictionoverdetaineeswho
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