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THURSDAY,JUN12,200811:51ETSupremeCourtrestoreshabeascorpus,strikesdownkeypartofMilitaryCommissionsAct
(updatedbelow)InamajorrebuketotheBushadministration'stheoriesofpresidentialpowerWWandinanequallystingingrebuketothebipartisanpoliticalclasswhichhassupportedtheBushdetentionpoliciesWWtheU.S.SupremeCourttoday,ina5i4decision(.pdf),declaredSection7oftheMilitaryCommissionsActof2006unconstitutional.TheCourtstruckdownthatsectionoftheMCAbecauseitpurportedtoabolishthewritofhabeascorpusWWthemeansbywhichadetaineechallengeshisdetentioninacourtWWdespitethefactthattheConstitutionpermitssuspensionofthatwritonly"inCasesofRebellionorInvasion."Asaresult,Guantanamodetaineesaccusedofbeing"enemycombatants"havetherighttochallengethevalidityoftheirdetentioninafullWfledgedU.S.federalcourtproceeding.TherulingtodayisthefirsttimeinU.S.historythattheCourthasruledthatdetaineesheldbytheU.S.GovernmentinaplacewheretheU.S.doesnotexerciseformalsovereignty(CubatechnicallyissovereignoverGuantanamo)arenonethelessentitledtotheConstitutionalguaranteeofhabeascorpuswhenevertheyareheldinaplacewheretheU.S.exerciseseffectivecontrol.InupholdingtherightofhabeascorpusforGuantanamodetainees,theCourtfoundthatthe"CombatantStatusReviewTribunals"process("CSRT")offeredtoGuantanamodetaineesWWmandatedbytheJohnWMcCainWsponsoredDetaineeTreatmentActof2005WWdoesnotconstituteaconstitutionallyadequatesubstituteforhabeascorpus.Tothecontrary,theCourtfoundthatsuchproceduresWWwhichhavelongbeencriticizedasshamhearingsduetothefactthatdefendantscannothavealawyerpresent,governmentevidenceispresumptivelyvalid,anddefendantsarepreventedfromchallenging(andsometimesevenknowingabout)muchoftheevidenceagainstthemWW"fallwellshortoftheproceduresandadversarialmechanismsthatwouldeliminatetheneedforhabeascorpusreview."ThosegravedeficienciesintheCSRTprocessmeanthat"thereisconsiderableriskoferror"inthetribunals'conclusions.TheCourt'srulingwasgroundedinitsrecognitionthattheguaranteeofhabeascorpuswassocentraltotheFoundingthatitwasoneofthefewindividualrightsincludedintheConstitutionevenbeforetheBillofRightswasenacted.AstheCourtputit:"theFramersviewedfreedomfromunlawfulrestraintasafundamentalpreceptofliberty,andtheyunderstoodthewritofhabeascorpusasavitalinstrumenttosecurethatfreedom."TheCourtnotedthatfreedomfromarbitraryorbaselessimprisonmentwasoneofthecorerightsestablishedbythe13thCenturyMagnaCarta,anditisthewritofhabeascorpuswhichisthemeansforenforcingthatright.OncehabeascorpusisabolishedWWastheMilitaryCommissionsActsoughttodoWWthenwe



returntothepreWMagnaCartadayswheretheGovernmentisfreetoimprisonpeoplewithnorecourse.Initsdecision,theCourtemphasized(andrevived)someofthemostvitalprinciplesofoursystemofGovernmentwhichhavebeentrampleduponanddegradedoverthelastsevenyears(emphasisadded):TheFramers'inherentdistrustofgovernmentpowerwasthedrivingforcebehindtheconstitutionalplanthatallocatedpowersamongthreeindependentbranches.ThisdesignservesnotonlytomakeGovernmentaccountablebutalsotosecureindividualliberty....Whereapersonisdetainedbyexecutiveorderratherthan,say,afterbeingtriedandconvictedinacourt,theneedforcollateralreviewismostpressing....ThehabeascourtmusthavesufficientauthoritytoconductameaningfulreviewofboththecauseofdetentionandtheExecutive'spowertodetain....SecuritydependsuponasophisticatedintelligenceapparatusandtheabilityofourArmedForcestoactandinterdict.Therearefurtherconsiderations,however.Securitysubsists,too,infidelitytofreedom'sfirstprinciples.Chiefamongthesearefreedomfromarbitraryandunlawfulrestraintandthepersonallibertythatissecuredbyadherencetoseparationofpowers....ThelawsandConstitutionaredesignedtosurvive,andremaininforce,inextraordinarytimes.Libertyandsecuritycanbereconciled;andinoursystem,theyarereconciledwithintheframeworkoflaw.TheFramersdecidedthathabeascorpus,arightoffirstimportance,mustbeapartofthatframework,partofthatlaw.ÀInrulingthattheCSRTswoefullyfailtoprovidetheconstitutionallyguaranteedsafeguards,theCourtquotedAlexanderHamilton'sFederalistNo.84:"Thepracticeofarbitraryimprisonments,inallages,isthefavoriteandmostformidableinstrumentsoftyranny."ItisthatdeeplytyrannicalpracticeWWimplementedbytheBushadministrationandauthorizedbyabipartisanactofCongressWWwhichtheU.S.SupremeCourt,today,struckdown.TheMilitaryCommissionsActof2006wasWWandremainsWWoneofthegreatstainsonournationalpoliticalcharacter.ItwaspassedbyasubstantialmajorityintheSenate(65i34)withthesupportofeverysingleSenateRepublican(exceptChafee)and12SenateDemocrats.Nofilibusterwasevenattempted.ItpassedbyasimilarmarginintheHouse,where34Democratsjoined219Republicanstoenactit.OneofthemostextraordinaryquotesofthepostW9/11eracamefromGOPSen.ArlenSpecter,whosaidatthetimethatthattheMilitaryCommissionsActWWbecauseitexplicitlybarredfederalcourtsfromhearinghabeascorpuspetitionsbroughtbyGuantanamodetaineesWW"setsbackbasicrightsbysome900years"andwas"patentlyunconstitutionalonitsface"WWandSpecterthenproceededtovoteforit.Thegreatestvictimofthe9/11attackhasbeenourcore,definingconstitutionalliberties.OfallthepowersseizedbythisadministrationinthenameofkeepingusSafe,thepowertoimprisonpeopleindefinitelywithnochargesandnorealprocessisthemostpernicious.PassageoftheMilitaryCommissionsActwasspearheadedbyJohnMcCain,whowasanointedbycowardlySenateDemocratstospeakforthemandnegotiatewiththeWhiteHouse.OnceMcCainblessedtheMilitaryCommissionsAct,itspassagewasassured.BarackObamavotedagainstit,andonceitspassageappearedcertain,Obamaofferedanamendmenttolimititto
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fiveyears.Thatamendmentfailed,renderingtheMCAthelawofthelandwithoutanytimelimits.TheSupremeCourttodaydidwhattheFoundersenvisioneditshoulddo:itprotectedourbasicconstitutionalguaranteesfromerosionandassaultbyacorruptmajoritywithinthepoliticalclass.Insodoing,theCourttookamildthoughimportantstepinreversingsomeoftheworstandmosttyrannicalexcessesofthelastsevenyears.PatrickHenrywarnedlongagooftheuniquedangersofallowingexecutiveimprisonmentwithoutmeaningfulprocess:Istherelinquishmentofthetrialbyjuryandthelibertyofthepressnecessaryforyourliberty?Willtheabandonmentofyourmostsacredrightstendtothesecurityofyourliberty?Liberty,thegreatestofallearthlyblessingsWWgiveusthatpreciousjewel,andyoumaytakeeverythingelse!...Guardwithjealousattentionthepublicliberty.Suspecteveryonewhoapproachesthatjewel.InhisconcurringopinioninBrownv.Allen(1953),JusticeJacksonwrote:ExecutiveimprisonmenthasbeenconsideredoppressiveandlawlesssinceJohn,atRunnymede,pledgedthatnofreemanshouldbeimprisoned,dispossessed,outlawed,orexiledsavebythejudgmentofhispeersorbythelawoftheland.ThejudgesofEnglanddevelopedthewritofhabeascorpuslargelytopreservetheseimmunitiesfromexecutiverestraint.OurpoliticalandmediaeliteweremorethanwillingWWtheywereeagerWWtorelinquishthatrighttothePresidentinthenameofkeepingusSafefromTerrorists.Today,theU.S.SupremeCourt,inwhatwillbeoneofthemostcelebratedlandmarkrulingsofthisgeneration,reWinstatedthatbasicright,andinsodoing,restoredoneofthemostcriticalsafeguardsagainsttheverytyrannythiscountrywasfoundedtoprevent.UPDATE:ThreeofthefiveJusticesinthemajorityWWJohnPaulStevens(age88),RuthBaderGinsburg(age75)andDavidSouter(age68)WWarewidelyexpectedbycourtobserverstoretireorotherwiseleavetheCourtinthefirsttermofthenextPresident.Bycontrast,thefourjudgeswhodissentedWWAntoninScalia,ClarenceThomas,JohnRobertsandSamAlitoWWareexpectedtostayrightwheretheyareformanyyearstocome.JohnMcCainhasidentifiedRobertsandAlitoasidealjusticesofthetypehewouldnominate,whileBarackObamahasidentifiedStephenBreyer,DavidSouterandGinsberg(allinthemajoritytoday).It'snothyperboletosaythat,fromSupremeCourtappointmentsalone,ourcoreconstitutionalprotectionscouldeasilydependupontheoutcomeofthe2008election.


