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SupremeCourtoftheUnitedStatesArguedOctober21,1952DecidedMarch9,1953FullcasenameUnitedStatesv.Reynolds,CertioraritotheUnitedStatesCourtofAppealsfortheThirdCircuitCitations345U.S.1(http://supreme.justia.com/us/345/1/case.html)(more)73S.Ct.528;97L.Ed.727;Priorhistoryjudgmentsenteredinfavoroftheplaintiffsupheld,192F.2d987(http://bulk.resource.org/courts.gov/c/F2/192/192.F2d.987.10483.10484_1.html)(1951) HoldingInthiscase,therewasavalidclaimofprivilegeunderRule34;andajudgmentbasedunderRule37onrefusaltoproducethedocumentssubjectedtheUnitedStatestoliabilitytowhichCongressdidnotconsentbytheFederalTortClaimsAct.CourtmembershipChiefJusticeFredM.VinsonAssociateJusticesHugoBlack�StanleyF.ReedFelixFrankfurter�WilliamO.DouglasRobertH.Jackson�HaroldH.BurtonTomC.Clark�ShermanMintonCaseopinionsMajorityVinson,joinedbyReed,Douglas,Burton,Clark,MintonDissentBlackDissentFrankfurterDissentJackson LawsappliedFederalTortClaimsAct

UnitedStatesv.ReynoldsFromWikipedia,thefreeencyclopediaThispageisaboutthe1952U.S.

SupremeCourtcaseabouttheStateSecretsPrivilege.Forthe1878caseaboutpolygamyandreligiousdutyasadefensetocriminalprosecution,seeReynoldsv.UnitedStates.UnitedStatesv.Reynolds,345U.S.1(http://supreme.justia.com/us/345/1/case.html)(1953),isalandmarklegalcasein1953thatsawtheformalrecognition[1]ofStateSecretsPrivilege,ajudiciallyrecognizedextensionofpresidentialpower.



Contents1Overview2Issues3Holdings4Factsandbackground5Opinion5.1MajorityOpinionbyJusticeVinson5.2MinorityDissent6Subsequentdeclassificationofdocuments7DiscussionandcriticismofprivilegeinReynolds7.1ProsserandKeaton7.2JudiciaryHearing,20087.2.1TheHonorableCarlJ.Nichols7.2.2TheHonorablePatriciaM.Wald7.2.3LouisFisher7.2.4MichaelA.Vatis8Seealso9References10Furtherreading11ExternallinksOverviewThreeemployeesoftheRadioCorporationofAmerica,anAirForcecontractor,werekilledwhenaB 29Superfortresscrashedin1948inWaycross,Georgia.Theirwidowsbroughtanactionintortseekingdamagesinfederalcourt,undertheFederalTortClaimsAct.Aspartofthisaction,theyrequestedproductionofaccidentreportsconcerningthecrash,butweretoldbytheAirForcethatthereleaseofsuchdetailswouldthreatennationalsecurity.Becauseofthefailureofthegovernmenttoproducethedocuments,adirectedverdictinfavoroftheplaintiffswasgrantedbythetrialcourt.ThejudgmentwasaffirmedbytheUnitedStatesCourtofAppealsfortheThirdCircuit.TheUnitedStatesSupremeCourtreversedthedecision,andremandedittothetrialcourt.Afterthis,asettlementwasreachedwiththewidows,whoreceivedanaggregatesumof$170,000inexchangeforareleaseofliabilitytotheGovernment.[2]Issues.1AretheJudgeAdvocateGeneraloftheUnitedStatesAirForceandtheSecretaryoftheUnitedStatesAirForceallowedtoassertprivilegeinthefaceofasuitbroughtundertheFederalTortClaimsActandtheapplicationforproductionofdocumentsunderRule34oftheFederalRulesofCivilProcedure?.2Doesthedoctrineinfederalcriminalcasesoflettingthedefendantgofreebydismissingthecriminalchargesincaseswhereevidenceisnotproducedbythegovernmentapplytofederalcivil(tort)casesbroughtundertheFederalTortClaimsAct?



.3WasthejudgmententeredbytheDistrictCourtundertheFederalTortClaimsActagainsttheUnitedStatesGovernmentandinfavoroftheplaintiffsforfailuretoproducethedocumentsinquestionproper?.4WastheaffirmationofthejudgmentoftheThirdCourtofAppealsproper?HoldingsInthiscase,therewasavalidclaimofprivilegeunderRule34;andajudgmentbasedunderRule37onrefusaltoproducethedocumentssubjectedtheUnitedStatestoliabilitywhichCongressdidnotconsentbytheFederalTortClaimsAct.[3].1AsusedinRule34,whichcompelsproductiononlyofmatters"notprivileged,"theterm"notprivileged"refersto"privileges"asthattermisunderstoodinthelawofevidence.[4].2WhentheSecretarylodgedhisformalclaimofprivilege,heinvokedaprivilegeagainstrevealingmilitarysecrets–onewhichiswellestablishedinthelawofevidence.[5].3Whenaclaimofprivilegeagainstrevealingmilitarysecretsisinvoked,thecourtsmustdecidewhethertheoccasionforinvokingtheprivilegeisappropriate,andyettodosowithoutjeopardizingthesecuritywhichtheprivilegewasmeanttoprotect.[6].4WhentheformalclaimofprivilegewasfiledbytheSecretary,underthecircumstancesindicatingareasonablepossibilitythatmilitarysecretswereinvolved,therewasasufficientshowingofprivilegetocutofffurtherdemandforthedocumentsontheshowingofnecessityforitscompulsionthathadbeenmade.[7].5Inthiscase,theshowingofnecessitywasgreatlyminimizedbyplaintiffs'rejectionoftheJudgeAdvocateGeneral'soffertomakethesurvivingcrewmemberavailableforexamination.[8].6ThedoctrineinthecriminalfieldthattheGovernmentcaninvokeitsevidenceprivilegesonlyatthepriceoflettingthedefendantgofreehasnoapplicationinacivilforum,wheretheGovernmentisnotthemovingparty,butisadefendantonlyontermstowhichithasconsented.[9]InasuitundertheTortClaimsAct,theDistrictCourtenteredajudgmentagainsttheGovernment.[10]TheCourtofAppealsaffirmed.[11]TheSupremeCourtreversedandremanded.[9]FactsandbackgroundSeealso:1948WaycrossB@29crashAmilitaryaircraftonaflighttotestsecretelectronicequipmentcrashed,andcertaincivilianobserversaboardwerekilled.TheirwidowssuedtheUnitedStatesundertheFederalTortClaimsActandmovedunderRule34oftheFederalRulesofCivilProcedureforproductionoftheAirForce'saccidentinvestigationreportandstatementsmadebysurvivingcrewmembersduringtheinvestigation.TheSecretaryoftheAirForcefiledaformalclaimofprivilege,statingthatthematterswereprivilegedagainstdisclosureundertheAirForceregulationsissuedunderR.S.section161,andthattheaircraftanditspersonnelwere"engagedinahighlysecretmission."TheJudgeAdvocateGeneralfiledanaffidavitstatingthatthematerialcouldnotbefurnished"withoutseriouslyhamperingnationalsecurity,"butheofferedtoproducethesurvivingcrewmembersforexaminationbytheplaintiffsandtopermitthemtotestifyastoallmattersexceptthoseofa"classifiednature."IntheabsenceofthedocumentswhichtheAirForcefailedtoproduce,thetrialcourtdirectedasummary



judgmentfortheplaintiffsagainsttheGovernment.TheAppealsCourtoftheThirdCircuitaffirmedthedecision.TheUnitedStatesappealedtotheSupremeCourtincertiorari.OpinionMajorityOpinionbyJusticeVinsonThemajorityopinionwaswrittenbyJusticeFredM.Vinson:ThesesuitsundertheTortClaimsAct[12]arisefromthedeathofthreeciviliansinthecrashofaB 29aircraftatWaycross,Georgia,onOctober6,1948.BecauseanimportantquestionoftheGovernment'sprivilegetoresistdiscovery[13]isinvolved,wegrantedcertiorari.[14]Theaircrafthadtakenflightforthepurposeoftestingsecretelectronicequipment,withfourcivilianobserversaboard.Whilealoft,firebrokeoutinoneofthebomber'sengines.Sixoftheninecrewmembers,andthreeofthefourcivilianobserverswerekilledinthecrash.ThewidowsofthethreedeceasedcivilianobserversbroughtconsolidatedsuitsagainsttheUnitedStates.Inthepretrialstages,theplaintiffsmovedunderRule34oftheFederalRulesofCivilProcedure,fortheproductionoftheAirForce'sofficialaccidentinvestigationreportandthestatementsofthethreesurvivingcrewmembers,takeninconnectionwiththeofficialinvestigation.TheGovernmentmovedtoquashthemotion,claimingthatthesematterswereprivilegedagainstdisclosurepursuanttoAirForceregulationspromulgatedunderR.S.§161.TheDistrictJudgesustainedplaintiffs'motion,holdingthatgoodcauseforproductionhadbeenshown.[10]TheclaimofprivilegeunderR.S.section161wasrejectedonthepremisethattheTortClaimsAct,inmakingtheGovernmentliable"inthesamemanner"asaprivateindividual[15]hadwaivedanyprivilegebaseduponexecutivecontrolovergovernmentaldocuments.Shortlyafterthisdecision,theDistrictCourtreceivedaletterfromtheSecretaryoftheAirForceindicatingitwasnotinthepublicinteresttodisclosethereport.Thesameaffidavitofferedtoproducethethreesurvivingcrewmemberswithoutcost,forexaminationbytheplaintiffs.ThewitnesseswouldbeallowedtorefreshtheirmemoriesfromanystatementmadebythemtotheAirForce,andauthorizedtotestifyastoallmattersexceptthoseofa"classifiednature."TheGovernmentdeclinedtoproducethedocumentsorderedbytheDistrictCourt.TheCourtthenorderedadirectedverdictinfavoroftheplaintiffs.Ahearingwasheldtodeterminethedamageswhichweretobeawardedtotheplaintiffs.TheCourtofAppealsaffirmed.Wehavehadbroadpropositionspresseduponusfordecision.TheGovernmenthasclaimedprivilegetowithholdinformationintheircustody,ifitisinthepublicinteresttodoso.TheRespondents(plaintiffs)haveassertedthattheexecutive'spowertowithholddocumentswaswaivedbytheTortClaimsAct.Bothpositionshaveconstitutionalovertones.ThereisnoneedfortheCourttoruleontheseissues,sincethecasehasanarrowergroundfordecision.[16][17]TheFederalTortClaimsActexpresslymakestheFederalRulesofCivilProcedureapplicabletosuitsagainsttheUnitedStates.[18][19]ThejudgmentinthiscaseimposedliabilityupontheGovernmentbyoperationofRule37,forrefusaltoproducedocumentsunderRule34.

ThecaseUnitedStatesv.ReynoldsinvolvedtherefusaloftheGovernmenttoreleasereportsconcerningaBk29Superfortresscrashin1948.



SinceRule34compelsproductiononlyofmatters"notprivileged,"theessentialquestioniswhethertherewasavalidclaimofprivilegeundertheRule.Weholdthattherewasavalidprivilege,thereforethejudgmentassessedagainsttheUnitedStatesunderFederalTortClaimsActwasinerror.TheClaimofPrivilegeappliedtomilitarysecrets,andassertedbytheAirForce,iswellestablishedinlaw.[20][21][22][23][24][25][26][27]Theexistenceofprivilegeisconcededbythecourtinthiscase,[28]andbythemostoutspokencriticsofgovernmentclaimstoprivilege.[29]TheprinciplesinvolvedindicatethattheprivilegebelongstotheGovernment,andmustbeassertedbyit;itcanneitherbeclaimednorwaivedbyaprivateparty.Itisnottobelightlyinvoked.TheprivilegeisrecognizedinEnglishlaw.[30]Theinstantcasebearscomparisontotheprivilegeagainstself incrimination.Toomuchjudicialinquiryintotheclaimofprivilegewouldforcedisclosureofthethingtheprivilegewasmeanttoprotect,whileacompleteabandonmentofjudicialcontrolwouldleadtointolerableabuses.Regardlessofhowitisarticulated,somekindofformulaofcompromisemustbeappliedhere.Judicialcontrolovertheevidenceinacasecannotbeabdicatedtothecapriceofexecutiveofficers.Yetwewillnotgosofarastosaythatthecourtmayautomaticallyrequireacompletedisclosuretothejudgebeforetheclaimofprivilegewillbeaccepted.Atthistime,wecannotescapejudicialnoticethatthecountryisinvigorouspreparationfornationaldefense.Thereisnothingtosuggestthattheelectronicequipment,inthiscase,hadanycausalconnectiontotheaccident.Therefore,itshouldbepossiblefortherespondentstoadducetheessentialfactsastocausationwithoutanyresorttomaterialtouchinguponthematerialsecrets.Respondentsweregivenasreasonableopportunitytodojustthatwhenthepetitionerformallyofferedtomakethesurvivingmembersavailableforexamination.Wethinkthatoffershouldhavebeenaccepted.Thedecisionofthetrialcourtandappealscourtisreversedandremanded.MinorityDissentJusticeHugoBlack,JusticeFelixFrankfurterandJusticeRobertH.JacksonfiledadissentthatwassubstantiallysimilartothatmadebyJudgeMarisinAppeal.[11]

TheBk29crashedwhiletestingtopksecretelectronicequipment.



SubsequentdeclassificationofdocumentsThedeclassifiedaccidentreport,releasedin2000,isavailableonline,andindicatesthattheB 29crashedbecauseafirestartedinanengine.[31]Thisdocumentalsoreportsthattheplaintiffsreceivedasettlementof$170,000.ThesettlementdatewaseffectiveJune22,1953,somethreemonthsaftertheSupremeCourtruling.[32]Inconsiderationforthemoneypaidbythegovernment,thecasewasdismissedwithprejudice,meaningallfuturelitigationonthiscasewasforfeited.Afterreleaseoftheclassifieddocuments,newlitigationwasattempted,basedinpart,onacomplaintthattheclassifiedmaterialcontainednosecretinformation.Monetarydamagesweresoughtasaremedy.TheinitialnewclaimwastotheSupremeCourtforawritoferrorincoramnobis,basedontheclaimthattheuseofthe"secret"labelintheoriginalcrashreportwasafraudonthecourt.ThiswasanattempttooverturnthesettlementagreementofJune,1953.ThismotionwasdeniedonJune23,2003inInreHerring.[33]ThecasewasrefiledasHerringv.UnitedStatesintheUnitedStatesDistrictCourtfortheEasternDistrictofPennsylvaniaonOctober1,2003.Thetrialcourtfoundnofraudinthegovernment'sclaimofprivilegein1953.In2005,theCourtofAppealsfortheThirdCircuitupheldthedecisioninthisnewlitigation,inwhichDistrictCourtdetermined"therewasnofraudbecausethedocuments,readintheirhistoricalcontext,couldhaverevealedsecretinformationabouttheequipmentbeingtestedontheplane".[34]DiscussionandcriticismofprivilegeinReynoldsTherehasbeenmuchdiscussionabouttheuseofgovernmentprivilegetoclassifyinformation.Ontheonehand,thereistheneedtoprotectgovernmentsecrecy.Ontheother,thereisalwayssuspicionthat"classifieddocuments"aremerelyawaytocover upgovernmentmalfeasance,orbadfaithactionsoftheexecutivebranch.ProsserandKeaton

The1953SupremeCourtdecisioninReynoldsisstillcontentious.



Privilegeisthemoderntermappliedtothoseconsiderationswhichavoidliabilitywhereitmightotherwisefollow.[35]Asitisgenerallyused,thetermappliestoanycircumstanceusedtojustifyorexcuseaprimafacietort,suchasanassault,batteryortrespass.Itsignifiesthatthedefendanthasactedtofurtheraninterestofsuchsocialimportancethatitisentitledtoprotection,evenattheexpenseofdamagetotheplaintiff.Thedefendantisallowedfreedomofactionbecausehisowninterests,orthoseofthepublic,requireit,andbecausesocialpolicywillbestbeservedbypermittingit.Theprivilegeisboundedbycurrentideasofwhatwillmosteffectivelypromotethegeneralwelfare.Thequestionof"privilege"asadefensearisesalmostexclusivelyinconnectionwithintentionaltorts.Negligenceisamatterofriskandprobabilityofharm;andwherethelikelihoodofinjurytotheplaintiffisrelativelyslight,thedefendantwillnecessarilybeallowedgreaterlatitudethanwheretheharmisintended,orsubstantiallycertaintofollow.itisthebarevalueoftherespectiveinterestsinvolvedandtheextentoftheharmfromwhichtheactisintendedtoprotecttheoneascomparedwiththatwhichitisintendedtocausetotheotherwhichdeterminestheexistenceornonexistenceoftheprivilege.[36]

Therelativesocialvaluegiventoaninterestwhichthedefendantseekstofurthercanaffectthenatureandextentofaprivilege.Occasionally,thedefendantmayactathisperilifhemakesamistakeoffactorlaw;atothertimes,anactorisjustifiedinactingonthebasisofwhatthefactsreasonablyappeartobe.Atothertimes,thedefendantisjustifiedsolongashewasactingingoodfaith.Or,theprivilegemayberegardedasabsoluteinthesensethatthecourtwillnotpermitaninquiryintomotiveorpurpose,sincethiscouldresultinsubjectingthehonestpersontoharassinglitigationandclaims.Whennoinquiryispermittedintomotiveorpurpose,itissometimessaidthatdefendanthasanabsoluteprivilege;whenthedefendantcanactineithergoodorbadfaith,withimpunity,itismoreproperlycalled"immunity"ratherthan"privilege".[37]JudiciaryHearing,2008ManycommentatorshaveallegedgovernmentmisuseofsecrecyinthewakeoftheSupremeCourtdecisioninthecaseofReynolds.SenatorLeahyinhisopeningremarksfortheSenateJudiciaryCommittee'sFebruary13,2008,hearingontheStateSecretsPrivilegecalledtheThirdCircuit'sdecisioninHerringv.UnitedStates"alittlemystifying".[38]Thehearingfeaturedtestimonyfromseveralexpertsinthefieldofgovernmentprivilege,andtheirtestimonyisilluminating.TheHonorableCarlJ.NicholsTestimonyofCarlNichols,DeputyAssistantAttorneyGeneralCivilDivisionoftheDepartmentofJustice.Thestatesecretsprivilegeservesavitalfunctionbyensuringthatprivatelitigantscannotuselitigationtoforcethedisclosureofinformationthat,ifmadepublic,woulddirectlyharmthenationalsecurityoftheUnitedStates.Theprivilegehasalongstandinghistoryandhasbeeninvokedtoprotectsuchinformation.Theprivilegeisfirmlyrootedintheconstitutional



authoritiesandobligationsassignedtothePresidentunderArticleIItoprotectthenationalsecurityoftheUnitedStates.Accountabilityispreservedbyanumberofproceduralandsubstantiverequirementsthatmustbesatisfiedbeforeacourtmayacceptanassertionofthestatesecretsprivilege.TheSupremeCourtinReynoldsheldthatsuchinformationshouldbeprotectedfromdisclosurewhenthereisa"dangerthatcompulsionoftheevidencewillexposemilitarymatterswhich,intheinterestofnationalsecurity,shouldnotbedivulged."TheCourtnotedthattheprivilegewasabsolute,eveniftheneedintheplaintiffwascompelling.TheFifthCircuithasnoted,"thegreaterpublicgood ultimatelythelessharshremedy"istoprotecttheinformationfromdisclosure,evenwheretheresultmightbedismissalofthelawsuit.[39]ItiswellestablishedthatthePresidentisconstitutionallychargedwithprotectinginformationrelatingtonationalsecurity.AstheSupremeCourthasstated,"[t]theauthoritytoprotectsuchinformationfallsuponthePresidentastheheadoftheExecutiveBranchandasCommanderinChief."[40]Thestatessecretsprivilegeisnotamere"commonlaw"privilege.InsteadthecourtshavelongrecognizedtheprivilegehasafirmfoundationintheConstitutionaswasnotedinUnitedStatesv.Nixon[41]wheretheSupremeCourtnotedtheclaimofprivilege"relatestotheeffectivedischargeofthePresident'spowers,itisconstitutionallybased."[42]InthecaseofHerringv.UnitedStates,whereitwasdisclosedthatthede classifiedaccidentreportfromReynoldswasreviewed,JudgeDavisfound,"[d]etailsofflightmechanics,B 29glitches,andtechnicalremediesinthehandsofthewrongpartycouldsurelycompromisenationalsecurity,"andthus"mayhavebeenofgreatmomenttosophisticatedintelligentanalystsandSovietengineersalike."[43]TheCourtofAppealsfortheThirdCircuitagreed.[44]Theassertionoftheprivilegeisnotlightlyentertained,andtherearemultipleadministrativehurdleswhichhavetobeovercomeonceitischosentobeasserted.Therearemultipleinternalreviews,andthecourthasthefinaloversight.Still,theExecutiveBranchisgiventheutmostdeference,andthecourtscannotgetintothebusinessofsecond guessingnationalsecurityandforeignpolicyquestions.[38][45][46]TheHonorablePatriciaM.WaldTestimonyofPatriciaM.Wald,FormerJudge,UnitedStatesCourtofAppealsfortheDistrictofColumbiaCircuit(1979–1999).ThestatessecretsprivilegeisacommonlawprivilegeoriginatingwiththejudiciarywhichenunciateditsnecessityandlaiddownsomedirectionsforitsscopeincasesgoingbacktothenineteenthcenturybutmorerecentlyhighlightedinUnitedStatesv.Reynolds.Inthecriminalarea,theClassifiedInformationProceduresAct(CIPA)providesarelevantmodelforalternativestofulldisclosureofclassifiedinformationwhichallowaprosecutiontocontinuewhileaffordingadefendanthisorherdueprocessrights.Thetimeisnowripeforsuchlegislationinthecivilarena;litigantsandtheircounselareconfusedandunsureastohowto

Typicalredacted,dekclassified"secret"documentreleasedbythegovernment.



proceedincaseswherethegovernmentraisestheprivilege;thecourtsthemselvesareconfrontedwithprecedentgoinginmanydifferentdirectionsastothescopeoftheirauthorityandtherequirementsexercisingit.ItismyopinionthattheFreedomofInformationAct(UnitedStates)shouldallowajudgetoreviewthematerialandmakeadeterminationwhethertheassertionofprivilegeiswarranted.Thegoalshouldbeflexibilityintheinterpretation,leavingthedeterminationtothejudgeinthefederalcourt.[38]LouisFisherTestimonyofLouisFisher,ConstitutionalLawExpert,LibraryofCongress.A"statesecret"referstoanyinformationthat,ifdisclosedpublicly,wouldbereasonablylikelytocausesignificantharmtothenationaldefenseorforeignrelationsoftheUnitedStates.[47]Fewjudges,readingthislanguage,willbelikelytochallengethegovernment.Iwouldprefertoaddasecondsentencetothedefinition:"Theassertionofastatesecretbytheexecutivebranchistobetestedbyindependentjudicialreview."Concerning"immunity",Iwouldliketoseeathirdsentenceaddedtothedefinition:"The'statessecretsprivilege'maynotshieldillegalorunconstitutionalactivities."Iseenoreasonprivilegeshouldsanctionviolationsofstatutes,treaties,ortheConstitution.Ourexperiencewithstatessecretscasesunderscorestheneedforjudicialindependenceinassessingexecutiveclaims.[38]MichaelA.VatisTestimonyofMichaelA.Vatis,Partner,Steptoe&JohnsonLLP.Therearetwobedrockprincipleswhichareinnaturaltension.Secrecyingovernmentcanbeanabsolutenecessitytotheprotectionofournationalsecurity.Thisisespeciallysotoday,wherethesurveillanceofterroristgroupsisessential.Atthesametime,thesecondprincipleisequallytrue.Secrecyingovernmentisantitheticaltodemocraticgovernance.Toomuchsecrecyshieldsofficialsfromoversightandinevitablybreedsabuseandmisconduct;itthuscanfatallyweakenthesystemofchecksandbalancesthatdefinesoursystemofgovernment.Addtothisthecorollary:therearesecrets,thentherearesecrets.Toooften,informationdeemedclassifiedbytheExecutiveBranchmerelyechoeswhatwasinlastweek'snewspapers.Classifiedmaterialisfrequentlyreleasedtothepublicforstrictlypoliticalreasons.Intruth,many"classified"documentshavenoreasontobecalledsuch.[38]

Anotherredactedgovernmentdocument,thisfromCIA1953LSDexperiments.
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