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Introduction to the Digest of Case Law on the United Nations Convention
on Contracts for the International Sale of Goods

NOTE BY THE SECRETARIAT

1. The United Nations Convention on Contracts for
the International Sale of Goods, 1980 (the Convention, or
CISG) has become in over 30 years an important tool for
international trade. The Convention provides a uniform
framework for contracts of sale of goods between parties
whose places of business are in different States. By defining
rights and obligations of the parties in a transparent and
easily understandable manner, the Convention furthers
predictability in international trade law, thus reducing
transaction costs.

2. The Convention has, as at 31 May 2016, 85 States
parties, which come from all legal traditions, have very dif-
ferent economies, and together account for over two thirds
of global commercial exchanges.! The number of academic
works dedicated to the Convention grows constantly,” as
does the amount of related case law—currently, well over
4,500 cases are available from various sources. Its contri-
bution to the goal of unification of international trade law is
definitely significant.

3. One reason for the wide acceptance of the Convention
stems from its flexibility. The drafters of the Convention
achieved this flexibility through the use of different tech-
niques, and, in particular, by adopting a neutral terminology,
by promoting the general observance of good faith in inter-
national trade, by establishing as a rule that the general
principles on which the Convention is based should be
used when filling any gap in the set of standards created by
the Convention,® and by recognizing the binding effects of
agreed usages and established practice.*

4. The drafters of the Convention took special care in
avoiding the use of legal concepts typical of a given legal
tradition, concepts often accompanied by a wealth of
well-established case law and related literature that would
not be easy to transplant in different legal cultures. This
drafting style results from a deliberate choice to ensure that
the Convention would promote harmonization of substan-
tive law by the largest number of States, regardless of their
legal tradition.

5. Article 79 of CISG offers an example of this draft-
ing style, as it does not refer to terms typical of the various
domestic systems such as “hardship”, “force majeure” or
“Act of God”, but provides instead a factual description of
the circumstances that may excuse failure to perform. The
choice of breaking down sophisticated legal concepts, often
bearing elaborate domestic interpretative records, into their
factual components is evident in the replacement of the term
“delivery of goods” with a set of provisions relating to per-
formance and passing of risk. Similarly, the use of the notion
of “avoidance of the contract” in the Convention introduces

xi

a legal concept that may overlap on a number of well-known
domestic concepts and calls for autonomous and independent
interpretation.

6. Another technique used by the Convention’s drafters
to achieve flexibility is the adoption of rules more easily
adaptable to the different trades than the equivalent domes-
tic requirements. Thus, for instance, article 39 of CISG
demands that the notice of non-conformity of goods shall
be given within a “reasonable” time, instead of indicating a
strict deadline to give such notice.

7.  The combination of substantive provisions, terminology
and drafting techniques reflected in the Convention ensures
its high level of adaptability to evolving commercial
practices.

8.  The approach taken by the drafters of the Convention is
aimed at facilitating the harmonization of international trade
law. However, it also increases the need for a uniform inter-
pretation of its text in the different jurisdictions where it is
enacted. Therefore, the issue of uniform interpretation of the
Convention by reference to both domestic and foreign case
law requires particular attention. In this respect, it should
be recalled that article 7 (1) of the Convention sets a uni-
form standard for interpretation of its provisions by stating:
“In the interpretation of this Convention, regard is to be had
to its international character and to the need to promote uni-
formity in its application [...].”

9. While this provision is paramount to set common
standards for interpretation, the goal of uniform interpreta-
tion benefits greatly from the adequate diffusion of judicial
decisions and arbitral awards, presented in a systematic
and objective way. The positive effects of such material
are manifold and reach beyond providing guidance during
dispute resolution. For example, it provides valuable assis-
tance to drafters of contracts under the Convention and
facilitates its teaching and study. Moreover, it highlights
the international nature of the Convention’s provisions and
thus fosters participation to the Convention by an even
larger number of States.

10. The United Nations Commission on International
Trade Law (UNCITRAL), in accordance with its mandate,®
has undertaken the preparation of the tools necessary for a
thorough understanding of the Convention and for its uni-
form interpretation.

11. Since 1988, UNCITRAL has established a report-
ing system for case law on UNCITRAL texts (CLOUT)’
in order to assist judges, arbitrators, lawyers, and parties
to business transactions, by making available decisions of
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courts and arbitral tribunals interpreting UNCITRAL texts
(notably conventions and model laws); and in so doing,
to further the uniform interpretation and application of
those texts.

12. CLOUT currently includes cases referring to CISG and
10 other UNCITRAL legislative texts.?

13. A network of national correspondents, appointed
by the governments that are party to at least one
UNCITRAL convention or have enacted at least one
UNCITRAL model law, monitors the relevant judicial
decisions in the respective countries and reports them to
the UNCITRAL Secretariat in the form of an abstract. So
called voluntary contributors can also prepare abstracts for
the attention of the Secretariat, which decides on their pub-
lication in agreement with the national correspondents. The
Secretariat edits and indexes all of the abstracts received
and publishes them in the CLOUT series.

14. The network of national correspondents ensures
coverage of a large number of domestic jurisdictions. The
availability of CLOUT in the six official languages of the
United Nations—a unique feature among CISG case law
reporters—greatly enhances the dissemination of the infor-
mation. These two elements are key to promote uniformity
of interpretation on the widest possible scale.

15. In light of the large number of CISG-related cases
collected in CLOUT, in 2001 the Commission requested a
tool specifically designed to present selected information
on the interpretation of the Convention in a clear, con-
cise and objective manner.’ This request originated the
UNCITRAL Digest of Case Law on the United Nations
Convention on the International Sale of Goods, which
has further supported the goal of uniform interpretation
of CISG.

Notes

16. The Digest, published in 2004 for the first time, is
meant to reflect the evolution of case law and, therefore,
UNCITRAL is committed to periodic release of updates.
After the second revision, published in 2012, a major one
that resulted in hundreds of new cases being added to the
text (see the UNCITRAL Digest of Case Law on the United
Nations Convention on Contracts for the International Sale
of Goods: 2012 Edition), this new edition of the Digest
mainly concerns the inclusion of landmark cases. The signif-
icance of the Digest in assisting in the interpretation of CISG
has been explicitly acknowledged by at least one national
court.'” In other cases, courts have made reference to the
Digest in discussing the interpretation of CISG articles.

17. The Digest presents the information in a format based
on chapters corresponding to CISG articles. Each chapter
contains a synopsis of the relevant case law, highlighting
common views and reporting any divergent approach. While
the CLOUT system reports cases in the form of abstracts, the
Digest makes reference also to the full text of the decision
whenever this is useful to illustrate the point. Brief introduc-
tory notes at the beginning of each Part, Chapter and Section
of the Digest help users understand the broader context of
the individual articles and cases construing them.

18. The Digest is the result of the cooperation between
national correspondents, international experts and the
UNCITRAL Secretariat.'> This current revision has
greatly benefitted from the contribution of Professor Harry
Flechtner of the University of Pittsburgh School of Law; Pro-
fessor Alexander Sergeyevitch Komarov, Russian Academy
of Foreign Trade; Professor Qiao LIU, TC Beirne School of
Law, The University of Queensland and School of Law, Xi’an
Jiaotong University; Professor Ulrich Magnus of the Univer-
sitit Hamburg, Fakultit fiir Rechtswissenschaft; Mr. Andrew
Vogeler, Esq.; Professor Claude Witz of Saarland University
and the University of Strasbourg, Faculties of Law.!

! United Nations Convention on Contracts for the International Sale of Goods, 1980, United Nations Treaty Series, vol. 1498, p. 3. CISG
is deposited with the Secretary-General of the United Nations. Authoritative information on its status can be obtained from the United Nations
Treaty Collection on the Internet, at http://untreaty.un.org. Similar information is also provided on UNCITRAL’s website at www.uncitral.org.

2UNCITRAL prepares yearly a Bibliography of recent writings related to the work of UNCITRAL (for the year 2011, see United Nations
document A/CN.9/722 of 15 March 2011), available on UNCITRAL'’s website at www.uncitral.org.

3 Article 7 CISG: “(1) In the interpretation of this Convention, regard is to be had to its international character and to the need to promote
uniformity in its application and the observance of good faith in international trade. (2) Questions concerning matters governed by this
Convention which are not expressly settled in it are to be settled in conformity with the general principles on which it is based or, in the
absence of such principles, in conformity with the law applicable by virtue of the rules of private international law.”

4 Article 9 CISG: “(1) The parties are bound by any usage to which they have agreed and by any practices which they have established
between themselves. (2) The parties are considered, unless otherwise agreed, to have impliedly made applicable to their contract or its forma-
tion a usage of which the parties knew or ought to have known and which in international trade is widely known to, and regularly observed
by, parties to contracts of the type involved in the particular trade concerned.”

This clause served as a model for similar provisions in other uniform legislative texts. See, for example, United Nations Convention on the
Assignment of Receivables in International Trade, article 7 (1) (“regard is to be had to its ... international character”; UNCITRAL Model Law
on Electronic Commerce, article 3 (“regard is to be had to its international origin”); UNCITRAL Model Law on Cross-border Insolvency,
article 8 (“regard is to be had to its international origin”).

¢ UNCITRAL should be active, inter alia, in “[...] promoting ways and means of ensuring a uniform interpretation and application of
international conventions and uniform laws in the field of the law of international trade [and] collecting and disseminating information on
national legislation and modern legal developments, including case law, in the field of the law of international trade; [...]”: General Assembly
resolution 2205 (XXI) of 17 December 1966, available on UNCITRAL’s website at www.uncitral.org.
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"Report of the United Nations Commission on International Trade Law on the work of its twenty-first session, New York, 11-20 April
1988, United Nations document A/43/17, paragraphs 98-109. CLOUT reports are published as United Nations documents A/CN.9/SER.C/
ABSTRACTS/1 to A/CN.9/SER.C/ABSTRACTS/168 (latest document available at the date of this Digest revision). The 168 CLOUT reports
are also available on UNCITRAL’s website at www.uncitral.org.

8 Other UNCITRAL texts reported in CLOUT are: United Nations Convention on the Recognition and Enforcement of Foreign Arbitral
Awards (1958, so called “New York Convention™); Convention on the Limitation Period in the International Sale of Goods (1974) and Con-
vention on the Limitation Period in the International Sale of Goods as amended by the Protocol amending the Convention on the Limitation
Period in the International Sale Of Goods, 1980 (Limitation Convention); United Nations Convention on the Carriage of Goods by Sea
(1978) (so called “Hamburg Rules”); UNCITRAL Model Law on International Credit Transfers, 1992 (MLICT); United Nations Convention
on Independent Guarantees and Stand-by Letters of Credit, 1995 (UNLOC); the Model Law on International Commercial Arbitration (1985
and 2006 amendments); UNCITRAL Model Law on Electronic Commerce (1996); the UNCITRAL Model Law on Cross-Border Insolvency
(1997); UNCITRAL Model Law on Electronic Signatures, 2001(MLES) and United Nations Convention on the Use of Electronic Commu-
nications in International Contracts, 2005 (ECC).

Report of the United Nations Commission on International Trade Law on its thirty-fourth session, 25 June-13 July 2001, A/56/17,
paragraphs 391, 395, available on the UNCITRAL website www.uncitral.org.

10See, Supreme People’s Court, People’s Republic of China, 30 June 2014, (ThyssenKrupp Metallurgical Products GmbH v. Sinochem
International (Overseas) Pte Ltd), (2013) Min Si Zhong Zi No. 35 Civil Judgment (the Digest “is not part of the CISG, and hence cannot be
the applicable law for this trial, but it can be used as an apposite reference as to how the relevant provisions of the CISG are to accurately be
interpreted”), available on the Internet at www.court.gov.cn.

11 See for instance, Supreme Court of New York, United States, 14 October 2015 (ThyssenKrupp Metallurgical Products GmbH v. Energy
Coal, S.p.A.), 2015 N.Y. Misc. LEXIS 3741; U.S., Court of Appeals (3rd Circuit), United States, 16 April 2010 (Forestal Guarani S.A. v.
Daros Int’l, Inc.), 2010 U.S. App. LEXIS 14969; Camara Nacional de Apelaciones en lo Comercial de Buenos Aires, Argentina, 24 June
2010, available in Spanish at www.cisgspanish.com; U.S. Court of Appeals (3rd Circuit), United States, 27 June 2007 (Valero Marketing &
Supply Company v. Greeni OY; Greeny Trading OY), 2007 U.S. App. LEXIS 17282; U.S. District Court for the Southern District of New
York, United States, 1 June 2006 (Multi-Juice, S.A. et al. v. Snapple Bev. Corp. et al.), in 2006 U.S. Dist. LEXIS 35928. U.S. district Court
for the Southern District of New York, United States, 1 June 2006 (Multi-Juice, S.A. et al. v. Snapple Bev. Corp et al.), in 2006 U.S. Dist.
LEXIS 35928.

2The first draft of the Digest (in 2004) was prepared with the contribution of Professor Franco Ferrari (Universita degli Studi di Verona);
Professor Harry Flechtner (University of Pittsburgh); Professor Ulrich Magnus (Universitdt Hamburg); Professor Peter Winship (Southern
Methodist University); and Professor Claude Witz (Universitit des Saarlandes).

3The second revision of the Digest (published in 2012) was prepared with the contributions of Professor Sieg Eiselen of the University of
South Africa School of Law; Professor Franco Ferrari of New York University School of Law and Universita degli Studi di Verona, Facolta
di Giurisprudenza; Professor Harry Flechtner of the University of Pittsburgh School of Law; Professor Alejandro Garro of Columbia Univer-
sity Law School; Professor Ulrich Magnus of the Universitidt Hamburg, Fakultaet fiir Rechtswissenschaft; Vikki Rogers, Pace Law School,
Institute of International Commercial Law; Professor Hiroo Sono of the Hokkaido University School of Law; Professor Pilar Perales
Viscasillas of the Universidad Carlos III de Madrid, Facultad de Derecho; Professor Claude Witz of Saarland University and the University
of Strasbourg, Faculties of Law.






The Convention as a Whole; Overview of Digest”

OVERVIEW OF THE CONVENTION

1. The United Nations Convention on Contracts for the
International Sale of Goods (the “CISG” or “Convention”)
is a convention or multi-lateral treaty that contains uniform
legal rules to govern international sale of goods. It has, at the
time of this writing, attracted an extremely large and diverse
group of Contracting States.! Where the CISG governs a
transaction under its rules of applicability (see articles 1-6 of
the Convention), the rules of the Convention bind the parties
to the transaction except to the extent that the parties have
effectively excluded the CISG or derogated from its provi-
sions (see article 6).

THE STRUCTURE OF THE CONVENTION

2.  The text of the Convention is introduced by a Preamble?
and concludes with an Authentic Text and Witness clause.?
In between are the 101 substantive articles of the CISG,
which are organized into four Parts.

3. PartI (“Sphere of application and general provisions™),
which encompasses articles 1-13 of the Convention, is sub-
divided into two Chapters: Chapter I (“Sphere of applica-
tion”), which covers articles 1-6, and Chapter II (“General
provisions”), which includes articles 7-13.

4. Articles 14-24 comprise Part II of the Convention
(“Formation of contract”). Part II is not further subdivided.

5. The largest part of the Convention is Part III (“Sale of
goods”), which covers articles 25-88. Part III is organized
into five chapters. Chapter I (“General provisions™) consists
of articles 25-29. Chapter II (“Obligations of the seller”) is
comprised of articles 30-52, and itself is subdivided into
Section I (“Delivery of goods and handing over of docu-
ments,” articles 31-34), Section II (“Conformity of goods
and third party claims,” articles 35-44), and Section III
(“Remedies for breach of contract by the seller,” articles
45-52). Chapter III (“Obligations of the buyer”) incorpo-
rates articles 53-65, and in turn is subdivided into Section I
(“Payment of the price,” articles 54-59), Section II (“Taking

*The present Digest was prepared using the full text of the
decisions cited in the Case Law on UNCITRAL Texts (CLOUT)
abstracts and other citations listed in the footnotes. The
abstracts are intended to serve only as summaries of the under-
lying decisions and may not reflect all the points made in the
Digest. Readers are advised to consult the full texts of the listed
court and arbitral decisions rather than relying solely on the CLOUT
abstracts.

XV

delivery,” article 60), and Section III (“Remedies for breach
of contract by the buyer,” articles 61-65). Chapter [V (“Pass-
ing of risk”) includes articles 66-70. Finally, chapter V
(“Provisions common to the obligations of the seller and of
the buyer””) encompasses articles 71-88, and is arranged into
six sections: Section I (“Anticipatory breach and instalment
contracts,” articles 71-73); Section II (“Damages,” arti-
cles 74-77); Section III (“Interest,” article 78); Section IV
(“Exemption,” article 79-80); Section V (“Effects of avoid-
ance,” articles 81-84); and Section VI (“Preservation of the
goods,” articles 85-88).

6. The last Part of the Convention is Part IV (“Final
provisions”), which consists of articles 89-101.

7. The following summarizes the structure of the
Convention:

Preamble
Part I (“Sphere of application and general provisions”)—
articles 1-13

® Chapter I (“Sphere of application”)—articles 1-6
® Chapter II (“General provisions”)—articles 7-13

Part II (“Formation of contract”)—articles 14-24

Part IIT (“‘Sale of goods”)—articles 25-88
® Chapter I (“General provisions”)—articles 25-29

® Chapter 1I of the
articles 30-52

o Section I (“Delivery of goods and handing over
of documents”)—articles 31-34

(“Obligations seller”)—

o Section II (“Conformity of goods and third
party claims”)—articles 35-44

o Section III (“Remedies for breach of contract
by the seller”’)—articles 45-52

® Chapter III of the
articles 53-65

o Section I (“Payment of the price”)—articles
54-59

Section II (“Taking delivery”)—article 60

Section III (“Remedies for breach of contract
by the buyer”)—articles 61-65

® Chapter IV (“Passing of risk™”)—articles 66-70

® Chapter V (“Provisions common to the obligations
of the seller and of the buyer”)—articles 71-88

(“Obligations buyer”)—
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® Section I (“Anticipatory breach and instalment
contracts”)—articles 71-73

® Section II (“Damages”)—articles 74-77

® Section III (“Interest”)—article 78

® Section IV (“Exemption”)—article 79-80

® Section V (“Effects of avoidance”)—articles 81-84

® Section VI (‘“Preservation of the goods”)—
articles 85-88

Part IV (“Final provisions”)—articles 89-101

Authentic Text and Witness clause

Notes

OVERVIEW OF THE DIGEST

8. The background to and general approach of the Digest
is described in the “Introduction to the Digest of case law
on the United Nations Sales Convention,” Document
A/CN.9/562. The Digest itself is comprised of sections
covering each of the subdivisions of the Convention (starting
with this section, which covers the Convention as a whole,
and including sections for the Preamble, the Authentic
Text and Witness Clause, and each of the various Parts,
Chapters and Sections described in paragraphs 2-7 above),
and sections for each of the individual articles that comprise
the Convention.

'For information on the States that have become parties to the Convention, see the website of the United Nations Commission on Interna-
tional Trade law at www.uncitral.org/uncitral/en/uncitral_texts/sale_goods/1980CISG_status.html.

2See the Digest for the Preamble.
3See the Digest for the Authentic Text and Witness Clause.



Preamble
The States Parties to this Convention,

Bearing in mind the broad objectives in the resolutions adopted by the sixth special session
of the General Assembly of the United Nations on the establishment of a New International
Economic Order,

Considering that the development of international trade on the basis of equality and mutual
benefit is an important element in promoting friendly relations among States,

Being of the opinion that the adoption of uniform rules which govern contracts for the
international sale of goods and take into account the different social, economic and legal
systems would contribute to the removal of legal barriers in international trade and pro-
mote the development of international trade,

OVERVIEW particular purposes of the CISG, as well as anticipated
results of its adoption. The third clause also describes parti-
cular aspects of the Convention that advance those goals—

specifically, the status of the CISG as a set of “uniform rules”

1. The preamble to the CISG declares its background,
nature, general purposes and approaches. It begins by stating

that the parties to the Convention are States, and ends by
averring that the Convention is an agreement of such States.
Between these two statements are three main clauses, the first
two of which place the CISG in the context of broader interna-
tional programmes and goals, and the third of which focuses
on the specific purposes and methods of the Convention.

2. The first of the main clauses of the Preamble (“Bear-
ing in mind . . .”) suggests that the CISG is consistent with
the “broad objectives” of the United Nations resolutions
to establish a “New International Economic Order.” The
second (“Considering that . . .”) indicates that the CISG
project promotes “friendly relations among States” by
fostering “the development of international trade on the
basis of equality and mutual benefit.” The latter theme is
continued in the third clause, which declares that promot-

(emphasis added) for international sales, and its success in
“tak[ing] into account the different social, economic and
legal systems.” The emphasis here on uniformity and on
transcendence of particular legal and socio-economic tradi-
tions is amplified in article 7(1) of the substantive CISG,
which mandates that the Convention be interpreted with
regard “to its international character and to the need to pro-
mote uniformity in its application.”

USE OF PREAMBLE IN DECISIONS

3. Although the Preamble does not contain substantive rules
of sales law, it has been invoked by tribunals in the course of
resolving disputes governed by the Convention. Specifically,
the Preamble has been cited to support the conclusion that cer-

ing “the development of international trade,” along with

“the removal of legal barriers in international trade,” are

tain domestic law causes of action related to a transaction gov-
erned by the CISG were pre-empted by the Convention.'

Notes

'CLOUT case No. 433 [U.S. District Court, Northern District of California, United States, 27 July 2001, available on the Internet at
http://cisgw3.law.pace.edu (the court cited language from the second main clause of the Preamble (“the development of international trade on
the basis of equality and mutual benefit”) and the third main clause of the Preamble (“the adoption of uniform rules which govern contracts
for the international sale of goods and take into account the different social, economic and legal systems would contribute to the removal
of legal barriers in international trade and promote the development of international trade”) as revealing an intent that the CISG supersede
internal domestic law on matters within its scope); CLOUT case No. 579 [U.S. District Court, Southern District of New York, United States,
May 10, 2002, available on the Internet at http://cisgw3.law.pace.edu (the court cited language from the third main clause of the Preamble
(“the adoption of uniform rules which govern contracts for the international sale of goods and take into account the different social, economic
and legal systems would contribute to the removal of legal barriers in international trade and promote the development of international trade™)
in support of its holding that the CISG pre-empted contract claims based on internal domestic law). See also U.S. District Court, Northern
District of Illinois, United States, 3 September 2008 (CAN Int’l, Inc. v. Guangdong Kelon Electronical Holdings), available on the Internet at
http://cisgw3.law.pace.edu (“[T]he CISG drafters’ goal was to remove legal barriers to international trade”).
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Part one

SPHERE OF APPLICATION
AND GENERAL PROVISIONS






Chapter I

Sphere of application (articles 1-6)

OVERVIEW

1. Part 1 of the Convention addresses the question—
preliminary to all others under CISG—of the applicabil-
ity of the Convention, as well as general matters such as
interpretation and formality requirements. It is divided into
two chapters: Chapter I, “Sphere of application,” encom-
passes articles 1-6 of CISG; Chapter 11, “General provisions,”

covers articles 7-13.

CHAPTER I OF PART I:
SPHERE OF APPLICATION

2.  Chapter 1 of Part I of CISG contains provisions
defining the scope of the Convention. Articles 1-3 iden-
tify transactions to which CISG does and does not apply.
Articles 4 and 5 describe issues that are and are not addressed
in the Convention. Article 6 contains a broad principle of
party autonomy that can affect both the transactions and the
issues that are governed by CISG.

Notes

'See the Digest for article 1, paragraph 11.
*Ibid.

3See the Digest for Part II, paragraph 4.
“*See the Digest for article 1, paragraph 17.
See the Digest for article 1, paragraph 11.

3. Several provisions of Chapter 1 implicate the Final
Provisions of the Convention, found in Part IV of CISG
covering articles 89-101. For example, application of
article 1, the main provision governing the Convention’s
applicability, may be affected by, inter alia, articles 92
(declarations that a State is not bound by Part II or by
Part III of the Convention),! article 93 (federal-state
clause),” article 94 (declarations by States with harmo-
nized sales law that the Convention does not apply to
sales between parties located in those States),’ article 95
(declarations that a State is not bound by article 1 (1) (b)),*
article 99 (time at which the Convention enters into force),’
and article 100 (temporal rules for applying the Convention).
Similarly, both article 11 (which eliminates writing and
other formality requirements) and article 12 (which cre-
ates an exception to the applicability of article 11 and other
anti-formality rules of the Convention) must be applied in
light of article 96 (declarations that the anti-formality rules
of the Convention do not apply where a party is located in
the declaring State).



4 UNCITRAL Digest of Case Law on the United Nations Convention on Contracts for the International Sale of Goods

Article 1

(1) This Convention applies to contracts of sale of goods between parties whose

places of business are in different States:

(a) When the States are Contracting States; or

(b) When the rules of private international law lead to the application of the law of

a Contracting State.

(2) The fact that the parties have their places of business in different States is to
be disregarded whenever this fact does not appear either from the contract or from any
dealings between, or from information disclosed by, the parties at any time before or at the

conclusion of the contract.

(3) Neither the nationality of the parties nor the civil or commercial character of the
parties or of the contract is to be taken into consideration in determining the application of

this Convention.

OVERVIEW

1. This article sets forth some of the Convention’s appli-
cability requirements. To determine whether the Convention
applies in a given case, it is, however, equally important to
look to other provisions which also help to define the Con-
vention’s sphere of application. In this respect, it is worth
pointing to articles 2 and 3, which respectively narrow and
extend the Convention’s substantive sphere of application.
As for the Convention’s temporal sphere of application, it is
defined by article 100.

CONVENTION PREVAILS OVER RECOURSE TO
PRIVATE INTERNATIONAL LAW

2. Whenever a contract for the sale of goods is interna-
tional (in some sense of that term), courts cannot simply
resort to their own substantive law to solve disputes arising
out that contract. Rather, courts must determine which sub-
stantive rules to resort to in order to do so. Traditionally,
when a situation is international, courts resort to the private
international law rules in force in their country to determine
which substantive rules to apply. In those countries, how-
ever, where international uniform substantive rules are in
force, such as those set forth by the Convention, courts must
determine whether those international uniform substantive
rules apply before resorting to private international law rules
at all.' This means that recourse to the Convention prevails
over recourse to the forum’s private international law rules.>
This approach has been justified on the grounds that, as a set
of uniform substantive law rules,’ the Convention is more
specific insofar as its sphere of application is more limited
and leads directly to a substantive solution,* whereas resort
to private international law requires a two-step approach—
that is, the identification of the applicable law and the appli-
cation thereof.’

INTERNATIONALITY AND PLACE OF BUSINESS

3. The Convention does not apply to every kind of con-
tracts for the international sale of goods; rather, its sphere
of application is limited to contracts for the sale of goods
that meet a specific internationality requirement set forth in
article 1 (1). Pursuant to that provision, a contract for the
sale of goods is international when the parties have—at the
moment of the conclusion of the contract®—their relevant
places of business in different States.” One court stated that
the relevant places of business of the parties are their “prin-

cipal places of business”.®

4. The concept of “place of business” is critical in the
determination of internationality. The Convention, however,
does not define it,” although it does address the problem of
which of a party’s multiple places of business is to be taken
into account in determining internationality (article 10)."

5. According to several courts, “place of business” can
be defined as “the place from which a business activity is
de facto carried out [...]; this requires a certain duration and
stability as well as a certain amount of autonomy”."" Simi-
larly, one tribunal stated that there is a place of business where
there is “a permanent and stable business organisation and
not the place where only preparations for the conclusion of
a single contract have been made”.!? According to one court,
for there to be a “place of business”, “it suffices that there
exists an organization of certain continuance”.”® A different
court simply stated that the “[p]lace of business in the mean-
ing of article 1 and 10 CISG is the actual place of business”.'*
One court stated that the place where goods are merely stored
does not constitute a “place of business” for the purpose of
the Convention."”” The same is true as regards a booth at an
exhibition.'® An arbitral tribunal stated that “[t]he mere place
of contracting does not constitute a place of business; neither
does the locality where the negotiations have taken place.”"’
Another court has concluded that a liaison office cannot be
considered a “place of business” under the Convention.'®
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6. The internationality requirement is not met where
the parties have their relevant places of businesses in
the same country.' This is true even where they have dif-
ferent nationalities, as article 1 (3) states that “the national-
ity of the parties [...] is [not] to be taken into consideration
in determining the application of this Convention”.?° Also,
the fact that the place of the conclusion of the contract
is located in a different State from the State in which
the performance takes place does not render the contract
“international”.”! For the purposes of the Convention’s
applicability, the parties’ civil or commercial character is
also irrelevant.?

7. Where a contract for the sale of goods is concluded
through an intermediary, it is necessary to establish who the
parties to the contract are in order to determine whether the
contract is international. As the issue of who is party to a
contract is not dealt with in the CISG,? the question must
be answered by reference to the law applicable by virtue
of the rules of private international law of the forum. The
places of business of the parties as determined in this fashion
are the ones relevant to analysing whether the contract is
international >

8. According to article 1 (2), internationality is irrelevant
where “the fact that the parties have their places of business
in different States [...] does not appear either from the con-
tract or from any dealings between, or from information dis-
closed by, the parties at any time before or at the conclusion
of the contract”.” Thus, the Convention protects the parties’
reliance upon what appears to be a domestic setting for a
transaction. The party that asserts that the Convention is not
applicable because the internationality of the contract was
not apparent must prove its assertion.*

AUTONOMOUS APPLICABILITY

9. The internationality of a contract for the sale of goods,
by itself, is not sufficient to make the Convention applica-
ble.?” Article 1 (1) lists two additional alternative criteria
for applicability, one of which has to be met in order for
the Convention to apply as part of the law of the forum.?
According to the criterion set forth in article 1 (1) (a), the
Convention is “directly”® or “autonomously”*® applica-
ble, i.e., without the need to resort to the rules of private
international law,’' or contracting parties’ mutual agree-
ment upon its application,* when the States in which the
parties have their relevant places of business are Contract-
ing States.*®* As the list of Contracting States grows, this
criterion is leading to application of the Convention in an
increasing number of cases.*

10. In order for the Convention to be applicable by vir-
tue of article 1 (1) (a), the parties must have their relevant
place of business in a Contracting State. “If the two States
in which the parties have their places of business are Con-
tracting States, the Convention applies even if the rules
of private international law of the forum would normally
designate the law of a third country.”® This is true, unless
the parties have designated a given law with the intention
to exclude the Convention, which they are allowed to do
pursuant to article 6.%

I1. The time when a State becomes a Contracting State is
determined by article 99 and temporal rules for applying the
Convention under article 1 (1) (a) are set forth in article 100.
For the Convention to apply by virtue of article 1 (1) (a), one
must also take into account whether the States in which the
parties have their relevant place of business have declared
either an article 92 or an article 93 reservation. Where one
State has made an article 92 reservation declaring that it is not
bound by a specified part of the Convention, the Convention
as a whole cannot be applicable by virtue of article 1 (1) (a).
Rather, one must determine on the basis of article 1 (1) (b)
whether the part of the Convention to which the reservation
relates applies to the contract.” The same is true mutatis
mutandis if a party is located in a territory of a Contracting
State in relation to which the State has declared, pursuant
to article 93, that the Convention does not extend.* On the
basis of article 93, some courts consider parties who have
their place of business in Hong Kong as having their place
of business in a non-Contracting State, thus making it
impossible for them to apply the Convention pursuant to
article 1 (1) (a),*® while other courts consider those parties to
have their place of business in a Contracting State.*°

12. A Contracting State that declared an article 95 reserva-
tion is to be considered a full-fledged Contracting State for
the purpose of article 1 (1) (a).*! Thus, the Convention can
apply pursuant to article 1 (1) (a) also in the courts of Con-
tracting States that declared an article 95 reservation,* and
this even where both parties have their place of business in a
Contracting State that declared an article 95 reservation.*

13. According to some courts outside of China, Hong
Kong is not considered a Contracting State to the Conven-
tion, since China has not extended the applicability of the
Convention to Hong Kong.* It has been held, however, that
the Convention extends to Hong Kong,* thus allowing the
Convention to apply even pursuant to article 1 (1) (a). By
contrast, courts in mainland China have consistently refused
to apply the Convention to a contract between a party having
its place of business in Hong Kong and a party having its
place of business in a Contracting State.*®

INDIRECT APPLICABILITY

14. In Contracting States the Convention can also be
applicable—by virtue of article 1 (1) (b)—where only
one (or neither) party has its relevant place of business in
a Contracting State,”” as long as the rules of private inter-
national law lead to the law of a Contracting State.*® Since
the relevant rules of private international law are those of
the forum,* it will depend on the domestic rules of private
international law whether the parties are allowed to choose
the applicable law, whether one has to look into the rules of
private international of the law designated by the rules of
private international of the forum (renvoi), etc.

15. Where the private international law rules of the forum
are based upon the 1980 Rome Convention on the Law
Applicable to Contractual Obligations,* the parties’ choice
of the law of a Contracting State can lead to the applicability
of the Convention by virtue of article 1 (1) (b),’! since arti-
cle 3 of the Rome Convention recognizes party autonomy.>
This is also true where the rules of private international
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law of the forum are those laid down in the 1955 Hague
Convention on the Law Applicable to International Sales,*
as article 2°* of this Convention also obliges judges to apply
the law designated by the parties.*

16. In arbitral proceedings, the Convention may be selected
by the parties to govern their dispute.™ In state court proceed-
ings, parties are not allowed to choose the Convention as the
law applicable to their dispute where it would otherwise not
apply, at least not in those courts that have to apply either the
1980 Rome Convention on the Law Applicable to Contractual
Obligations or the 1955 Hague Convention on the Law Appli-
cable to International Sales. This is due to the fact that these
Conventions allow parties to choose only the law of a State to
govern their dispute; non-State rules—as well as the Conven-
tion in cases where it would otherwise not apply—cannot be
chosen. The choice of the Convention in cases where it would
otherwise not apply amounts, however, to an incorporation by
reference of the rules of the Convention into the contract. In
this case, the rules of the Convention may not override the
mandatory rules of the otherwise applicable law.

17. Where the parties did not make a choice of law or
where their choice is not valid, one has to resort to the
objective connecting factors of the rules of private interna-
tional law of the forum to determine which law applies, and
thus, whether the Convention is applicable by virtue of arti-
cle 1 (1) (b). Pursuant to article 4 (1) of the 1980 Rome Con-
vention on the Law Applicable to Contractual Obligations,
absent a valid choice of law, one has to apply the law “most
closely connected” to the contract;®” according to article 4
(2), it is presumed that the contract is most closely connected
with the country where the party who is to effect the perfor-
mance which is characteristic of the contract has its habitual
residence at the time of conclusion of the contract. For this
reason, the Convention has often been applied by courts in
contracting States to the Rome Convention when the seller,
who is the party that has to effect the characteristic perfor-
mance,*® had its place of business in a Contracting State to
the CISG.® Under the 1955 Hague Convention, absent a
choice of law the law of the seller applies,*®® except in cases
where the seller receives the order for the goods in the buy-
er’s country, in which case the law of the buyer governs.®!

18. At the 1980 Diplomatic Conference, a delegate argued
that countries with special legislation on international trade
should be allowed to avoid “the effect which article 1 (1) (b)
would have on the application of their special legislation”.®
As a consequence, article 95 was introduced to give Con-
tracting States the opportunity to choose not to be bound by
article 1 (1) (b). Judges located in Contracting States that
have declared an article 95 reservation will not apply the
Convention by virtue of article 1 (1) (»); as mentioned ear-
lier, this does not, however, affect the Convention’s appli-
cability in such States by virtue of article 1 (1) (a).®

19. A Contracting State which makes a declaration in
accordance with article 92 (1) in respect of either Part II or
Part IIT of the Convention is not to be considered a Contract-
ing State within article 1 (1) of the Convention in respect of
matters governed by the Part to which the declaration refers.®

20. Although the Convention does not bind non-Contracting
States, it has been applied in courts of non-Contracting

States where the forum’s rules of private international law
led to the law of a Contracting State.®’

CONTRACTS GOVERNED BY THE CONVENTION

21. The Convention applies to contracts for the sale of
goods—irrespective of the label given to the contract by
the parties.® Although the Convention does not provide any
definition of this type of contract,® an autonomous’ descrip-
tion can be derived from articles 30 and 53.7! Thus, a con-
tract for the sale of goods covered by the Convention can be
defined as a contract pursuant to which one party (the seller)
is bound to deliver the goods and transfer the property in
the goods sold and the other party (the buyer) is obliged to
pay the price and accept the goods.” One court has declared
that the essence of the contract governed by the Conven-
tion lies in goods being exchanged for money.”® Therefore
a Supreme Court held that a repurchase obligation is also
governed by CISG in a sales contract that as such fell under
the Convention.™

22. The Convention covers contracts for the delivery of
goods by instalments,” as can be derived from article 73 of
the Convention, and contracts providing for the delivery of
the goods sold directly from the supplier to the seller’s cus-
tomer.”® Pursuant to article 29, contracts modifying a sales
contract also fall within the substantive sphere of application
of the Convention.”

23. Article 3 contains a special rule which extends—within
certain limits—the Convention’s substantive sphere of appli-
cation to contracts for the sale of goods to be manufactured
or produced as well as to contracts pursuant to which the
seller is also bound to deliver labour or services.

24. Most courts considering the issue have concluded that
the Convention does not apply to distribution agreements,”
or framework agreements,” as these agreements focus on
the “organization of the distribution” rather than the transfer
of ownership of goods.® The various contracts for the sale
of goods concluded in execution of a distribution agreement,
can, however, be governed by the Convention,?' even where
the distribution agreement was concluded before the entry
into force of the Convention.®?

25. Franchise agreements also fall outside the Conven-
tion’s sphere of application.®® According to some arbitral
tribunals, the Convention does not apply to barter transac-
tions.3* According to a different arbitral tribunal, the Con-
vention does govern barter transactions.

26. Turn-key contracts are not governed by the Conven-
tion.®® In one case the court concluded that the Convention
does not apply to the contracts for exchange of goods (barter
transactions).?’

GOODS

27. The Convention does not define “goods”. This does
not mean one should resort to one’s domestic definition.
In light of article 7 (1), the concept of “goods” should be
interpreted autonomously, in light of the Convention’s
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“international character” and “the need to promote uni-
formity in its application”, rather than referring to domestic
law for a definition.®

28. According to case law, “goods” in the sense of the
Convention are items that are, at the moment of delivery,¥
“moveable and tangible”,” regardless of their shape®! and
whether they are solid,” used or new,” inanimate or alive.**
It does not matter that the contract obliges the seller to install
such goods on land unless the supply of labour or services
is the preponderant part (article 3 (2)).”> Intangibles, such
as intellectual property rights, goodwill,”® an interest in
a limited liability company,” or an assigned debt,”® have

been considered not to fall within the Convention’s concept
of “goods”. The same is true for a market research study.”
According to one court, however, the concept of “goods”
is to be interpreted “extensively,”'® perhaps suggesting that
the Convention might apply to goods that are not tangible.

29. Whereas the sale of computer hardware clearly falls
within the sphere of application of the Convention,'
the issue is not so clear when it comes to software. Some
courts consider only standard software to be “goods” under
the Convention;'? another court concluded that any kind
of software, including custom-made software, should be
considered “goods”.'®

Notes
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pace.edu; Tribunale di Padova, Italy, 25 February 2004, English translation available on the Internet at www.cisg.law.pace.edu; CLOUT case
No. 608 [Tribunale di Rimini, Italy, 26 November 2002] (see full text of the decision); Oberlandesgericht Dresden, Germany, 27 December
1999, available on the Internet at www.cisg-online.ch.

’See Polimeles Protodikio Athinon, Greece, 2009 docket No. 4505/2009), English translation available on the Internet at www.cisg.law.
pace.edu; Tribunale di Padova, Italy, 25 February 2004, English translation available on the Internet at www.cisg.law.pace.edu; CLOUT case
No. 608 [Tribunale di Rimini, Italy, 26 November 2002] (see full text of the decision); CLOUT case No. 378 [Tribunale di Vigevano, Italy,
12 July 2000] (see full text of the decision); CLOUT case No. 168 [Oberlandesgericht Koln, Germany, 21 May 1996] (see full text of the
decision); CLOUT case No. 106 [Oberster Gerichtshof, Austria, 10 November 1994].
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8U.S. District Court, Eastern District of Pennsylvania, United States, 29 January 2010, available on the Internet at www.cisg.law.pace.edu.

°For an express reference to the fact that the Convention does not define the concept of “place of business”, see CLOUT case No. 930
[Tribunal cantonal du Valais, Switzerland, 23 May 2006] (see full text of the decision).

1"See CLOUT case No. 746 [Oberlandesgericht Graz, Austria, 29 July 2004].

"Oberlandesgericht Hamm, Germany, 2 April 2009, available on the Internet at www.cisg-online.ch; CLOUT case No. 867 [Tribunale di
Forli, Italy, 11 December 2008], English translation available on the Internet at www.cisg.law.pace.edu; CLOUT case No. 651 [Tribunale di
Padova, Italy, 11 January 2005] (see full text of the decision); CLOUT case No. 904 [Tribunal cantonal du Jura, Switzerland, 3 November
2004] (see full text of the decision); CLOUT case No. 746 [Oberlandesgericht Graz, Austria, 29 July 2004] (see full text of the decision);
Tribunale di Padova, Italy, 25 February 2004, English translation available on the Internet at www.cisg.law.pace.edu; Oberlandesgericht
Stuttgart, Germany, 28 February 2000, Internationales Handelsrecht, 2001, 66; CLOUT case No. 608 [Tribunale di Rimini, Italy, 26 Novem-
ber 2002] (see full text of the decision); for a similar definition see CLOUT case No. 930 [Tribunal cantonal du Valais, Switzerland, 23 May
2006]; CLOUT case No. 106 [Oberster Gerichtshof, Austria, 10 November 1994] (see full text of the decision); for a court decision stating
that the phrase “place of business” requires the parties to “really” do business out of that place, see CLOUT case No. 360 [Amtsgericht Duis-
burg, Germany, 13 April 2000], also available on the Internet at www.cisg.law.pace.edu.

2ICC Court of Arbitration, France, Arbitral award case No. 9781, English translation available on the Internet at www.cisg.law.pace.edu.
B3Tribunal cantonal du Valais, Switzerland, 19 August 2003, English translation available on the Internet at www.cisg.law.pace.edu.
“CLOUT case No. 360 [Amtsgericht Duisburg, Germany, 13 April 2000] (see full text of the decision).

SCLOUT case No. 930 [Tribunal cantonal du Valais, Switzerland, 23 May 2006] (see full text of the decision).

16Tbid.

"ICC Court of Arbitration, France, Arbitral award case No. 9781, English translation available on the Internet at www.cisg.law.pace.edu.
8See CLOUT case No. 158 [Cour d’appel de Paris, France, 22 April 1992].

¥See, for example, CLOUT case No. 698 [Superior Court of Massachusetts, United States, 28 February 2005].

2For references to the irrelevance of the parties’ nationality, see CLOUT case No. 746 [Oberlandesgericht Graz, Austria, 29 July 2004]
(see full text of the decision); Rechtbank van Koophandel, Hasselt, 13 May 2003, Belgium, available on the Internet at www.law.kuleuven.be;
CLOUT case No. 445 [Bundesgerichtshof, Germany, 31 October 2001], also in Internationales Handelsrecht, 2002, 14 et seq.; Rechtbank
Koophandel Veurne, Belgium, 25 April 2001, available on the Internet at www.law.kuleuven.be; Court of Arbitration of the Bulgarian Cham-
ber of Commerce and Industry, award No. 56/1995, Unilex.

21See Oberlandesgericht Koln, Germany, 27 November 1991, Unilex.
2See CLOUT case No. 445 [Bundesgerichtshof, Germany, 31 October 2001], also in Internationales Handelsrecht, 2002, 16.

ZFor court decisions stating that issues of agency law and related matters are not dealt with by the Convention, see Supreme People’s
Court, People’s Republic of China, 30 June 2014, (ThyssenKrupp Metallurgical Products GmbH v. Sinochem International (Overseas) Pte
Ltd), (2013) Min Si Zhong Zi No. 35 Civil Judgment, available on the Internet at www.court.gov.cn; CLOUT case No. 378 [Tribunale di
Vigevano, Italy, 12 July 2000] (see full text of the decision); CLOUT case No. 189 [Oberster Gerichtshof, Austria, 20 March 1997] (see full
text of the decision); CLOUT case No. 335 [Appellationsgericht Tessin, Switzerland, 12 February 1996], also in Schweizerische Zeitschrift
fiir europdiisches und internationales Recht 1996, 135 ff.; CLOUT case No. 334 [Obergericht des Kantons Thurgau, Switzerland, 19 Decem-
ber 1995]; Landgericht Kassel, Germany, 22 June 1995, Unilex; CLOUT Case No. 410 [Amtsgericht Alsfeld, Germany, 12 May 1995] also in
Neue Juristische Wochenschrift Rechtsprechungs—Report 1996, 120 f.; CLOUT case No. 80 [Kammergericht Berlin, Germany, 24 January
1994] (see full text of the decision); CLOUT case No. 95 [Zivilgericht Basel-Stadt, Switzerland, 21 December 1992] (see full text of the
decision); CLOUT case No. 5 [Landgericht Hamburg, Germany, 26 September 1990].

24See Oberlandesgericht Koln, Germany, 13 November 2000, available on the Internet at www.cisg.law.pace.edu.

»For a reference to this provision in case law, see Landgericht Stuttgart, Germany, 29 October 2009, English translation available on
the Internet at www.cisg.law.pace.edu; Tribunale di Forli, Italy, 16 February 2009, English translation available on the Internet at
www.cisg.law.pace.edu; Polimeles Protodikio Athinon, Greece, 2009 (docket No. 4505/2009), English translation available on the Inter-
net at www.cisg.law.pace.edu; High Commercial Court of Belgrade, Serbia, 22 April 2008, English translation available on the Internet at
www.cisg.law.pace.edu; CLOUT case No. 651 [Tribunale di Padova, Italy, 11 January 2005] (see full text of the decision); Tribunale di
Padova, Italy, 25 February 2004, English translation available on the Internet at www.cisg.law.pace.edu; CLOUT case No. 378 [Tribunale di
Vigevano, Italy, 12 July 2000] (see full text of the decision); CLOUT case No. 425 [Oberster Gerichtshof, Austria, 21 March 2000], also in
Internationales Handelsrecht 2001, 40 f.; ICC Court of Arbitration, France, Arbitral award case No. 9781, English translation available on
the Internet at www.cisg.law.pace.edu.

2See CLOUT case No. 378 [Tribunale di Vigevano, Italy, 12 July 2000] (see full text of the decision).

2See CLOUT case No. 867 [Tribunale di Forli, Italy, 11 December 2008], English translation available on the Internet at
www.cisg.law.pace.edu; CLOUT case No. 378 [Tribunale di Vigevano, Italy, 12 July 2000] (see full text of the decision).

BFederal Court of Australia, Australia, 28 September 2010, available on the Internet at www.cisg.law.pace.edu (“The Convention is not to
be treated as a foreign law which requires proof as a fact”).

»See Dalian Maritime Court, People’s Republic of China, 29 June 2005 (Minermet S.p.A. Italy v. China Metallurgical Import &
Export Dalian Co., China Shipping Development Co., Ltd Tramp Co.), (2004) Da Hai Chang Shang Wai Chu Zi No. 1 Civil Judg-
ment, English translation available on the Internet at www.cisg.law.pace.edu, affirmed by High People’s Court of Liaoning Prov-
ince, People’s Republic of China, 10 December 2015, (2005) Liao Min Si Zhong Zi No. 132 Civil Judgment, available on the
Internet at www.pkulaw.cn; Amtgericht Sursee, Switzerland, 12 September 2008, available on the Internet at www.cisg-online.ch;
Handelsgericht Aargau, Switzerland, 19 June 2007, available on the Internet at www.cisg-online.ch; Bundesgericht, Switzerland,
11 July 2000, available on the Internet at www.cisg.law.pace.edu; CLOUT case No. 261 [Bezirksgericht der Sanne, Switzerland, 20 Feb-
ruary 1997].
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%See High People’s Court of Tianjin Municipality, People’s Republic of China, 18 June 2012, (Knoles & Carter La Piel, Inc v. Fuguo
Leather Industrial Corp.) (2012) Jin Gao Min Si Zhong Zi No. 128 Civil Judgment, available on the Internet at www.ccmt.org.cn; Amtgericht
Sursee, Switzerland, 12 September 2008, available on the Internet at www.cisg-online.ch; CLOUT case No. 378 [Tribunale di Vigevano,
Italy, 12 July 2000] (see full text of the decision); CLOUT case No. 189 [Oberster Gerichtshof, Austria, 20 March 1997] (see full text of
the decision).

31See Amtgericht Sursee, Switzerland, 12 September 2008, available on the Internet at www.cisg-online.ch; CLOUT case No. 650 [Corte
di Cassazione, Italy, 20 September 2004] (see full text of the decision); CLOUT case No. 268 [Bundesgerichtshof, Germany, 11 December
1996] (see full text of the decision).

2Supreme People’s Court, People’s Republic of China, 30 June 2014, (ThyssenKrupp Metallurgical Products GmbH v. Sinochem Interna-
tional (Overseas) Pte Ltd), (2013) Min Si Zhong Zi No. 35 Civil Judgment, available on the Internet at www.court.gov.cn; Supreme People’s
Court, People’s Republic of China, 30 April 2014, (C & J Sheet Metal Co. Ltd v. Wenzhou Chenxing Machinery Co. Ltd), (2014) Min Shen
Zi No. 266 Civil Ruling available on the Internet at http://caseshare.cn, affirming High People’s Court of Zhejiang Province, People’s Repub-
lic of China, 27 December 2013, (2013) Zhe Shang Wai Zhong Zi No. 144 Civil Judgment, available on the Internet at www.ccmt.org.cn;
Supreme People’s Court, People’s Republic of China, 24 December 2012, (Egypt Elborsh Co. v. Geng Qunying et al.), (2012) Min Shen Zi
No. 1402 Civil Ruling, available on the Internet at www.court.gov.cn reversing Hebei High People’s Court, (2010) Ji Min San Zhong Zi No. 59.
Thus the Convention is not ousted by a challenge made by one party to its applicability: High People’s Court of Zhejiang Province, People’s
Republic of China, 20 August 2014, (Grand Resources Group Co. Ltd v. STX Corp.) (2014) Zhe Shang Wai Zhong Zi No. 48 Civil Judgment,
available on the Internet at www.ccmt.org.cn; Beijing High People’s Court, 18 March 2005, (Beijing Chenguang Huilong Electronic Tech-
nology Co. Ltd v. Thales Communications (France) Co. Ltd), (2004) Gao Min Zhong Zi No 576 Civil Judgment, available on the Internet at
www.ccmt.org.cn.

3See, however, U.S. District Court, Eastern District of Kentucky, United States, 18 March 2008, available on the Internet at www.cisg.law.
pace.edu, stating that the Convention applies to contracts between “parties whose principal places of business are in different nations if those
nations are signatories to the treaty”.

3*For recent court decisions applying the Convention by virtue of article 1 (1) (a), see Supreme People’s Court, People’s Republic of China,
30 June 2014, (ThyssenKrupp Metallurgical Products GmbH v. Sinochem International (Overseas) Pte Ltd), (2013) Min Si Zhong Zi No. 35
Civil Judgment, available on the Internet at www.court.gov.cn; Supreme People’s Court, People’s Republic of China, 30 April 2014, (C & J
Sheet Metal Co. Ltd v. Wenzhou Chenxing Machinery Co. Ltd), (2014) Min Shen Zi No. 266 Civil Ruling, available on the Internet at
www.court.gov.cn; High People’s Court of Zhejiang Province, People’s Republic of China, 20 August 2014, (Grand Resources Group Co. Ltd
v. STX Corp) (2014) Zhe Shang Wai Zhong Zi No. 48 Civil Judgment, available on the Internet at www.ccmt.org.cn; U.S. District Court,
Eastern District of California, United States, 21 January 2010, available on the Internet at www.cisg.law.pace.edu; U.S. District Court, East-
ern District of Arkansas, United States, 23 December 2009, available on the Internet at www.cisg.law.pace.edu; Bundesgericht, Switzerland,
17 December 2009, English translation available on the Internet at www.cisg.law.pace.edu; Landgericht Stuttgart, Germany, 29 October
2009, English translation available on the Internet at www.cisg.law.pace.edu; Hof van Cassatie, Belgium, 19 June 2009, English translation
available on the Internet at www.cisg.law.pace.edu; Tribunale di Forli, Italy, 16 February 2009, English translation available on the Internet
at www.cisg.law.pace.edu; Tribunal cantonal du Valais, Switzerland, 28 January 2009, English translation available on the Internet at
www.cisg.law.pace.edu; Polimeles Protodikio Athinon, Greece, 2009 (docket No. 4505/2009), English translation available on the Internet at
www.cisg.law.pace.edu; Hof Beroep Ghent, Belgium, 31 January 2002, available on the Internet at www.law.kuleuven.be; CLOUT case
No. 398 [Cour d’appel de Orléans, France, 29 March 2001] (see full text of the decision); Landgericht Trier, Germany, 7 December 2000,
Internationales Handelsrecht 2001, 35; CLOUT case No. 431 [Oberlandesgericht Oldenburg, Germany, 5 December 2000], also in Recht der
internationalen Wirtschaft 2001, 381 f.; CLOUT case No. 432 [Landgericht Stendal, Germany, 12 October 2000], also in Internationales
Handelsrecht 2001, 30 ff.; Tribunal Commercial Montargis, France, 6 October 2000, available on the Internet at www.cisg.fr; CLOUT case
No. 428 [Oberster Gerichtshof, Austria, 7 September 2000], also in Internationales Handelsrecht 2001, 42 ff.; CLOUT case No. 429 [Ober-
landesgericht Frankfurt a.M., Germany, 30 August 2000], also in Recht der internationalen Wirtschaft 2001, 383 f.; Sixth Civil Court of First
Instance, City of Tijuana, State of Baja California, Mexico, 14 July 2000, Internationales Handelsrecht 2001, 38 f.; CLOUT case
No. 378 [Tribunale di Vigevano, Italy, 12 July 2000] (see full text of the decision); CLOUT case No. 427 [Oberster Gerichtshof, Austria,
28 April 2000], also in Zeitschrift fiir Rechtsvergleichung 2000, 188 f.; CLOUT case No. 426 [Oberster Gerichtshof, Austria, 13 April 2000],
also in Zeitschrift fiir Rechtsvergleichung 2000, 231; CLOUT case No. 397 [Audiencia Provincial de Navarra, Spain, 27 March 2000], Revista
General de Derecho 2000, 12536 ff.; see CLOUT case No. 425 [Oberster Gerichtshof, Austria, 21 March 2000], also in Internationales Han-
delsrecht 2001, 40 f.; CLOUT case No. 424 [Oberster Gerichtshof, Austria, 9 March 2000], also in Internationales Handelsrecht 2001, 39 {.;
Oberlandesgericht Stuttgart, Germany, 28 February 2000, Internationales Handelsrecht 2001, 65 ff.; CLOUT case No. 395 [Tribunal
Supremo, Spain, 28 January 2000] (see full text of the decision); Hanseatisches Oberlandesgericht Hamburg, Germany, 26 January 2000,
OLG-Report Hamburg 2000, 464 f.; CLOUT case No. 416, [Minnesota [State] District Court, United States, 9 March 1999] (see full text of
the decision); CLOUT case No. 430 [Oberlandesgericht Miinchen, Germany, 3 December 1999], also in Internationales Handelsrecht 2001,
25 f.; CLOUT case No. 359 [Oberlandesgericht Koblenz, 18 November 1999], also in OLG-Report Koblenz 2000, 281; Oberster Gerichtshof,
Austria, 12 November 1999, Zeitschrift fiir Rechtsvergleichung 2000, 78; CLOUT case No. 319 [Bundesgerichtshof, Germany, 3 November
1999] (see full text of the decision); CLOUT case No. 313 [Cour d’appel de Grenoble, France, 21 October 1999], also available on the Internet
at www.cisg.fr; CLOUT case No. 328 [Kantonsgericht des Kantons Zug, Switzerland, 21 October 1999] (see full text of the decision); Amts-
gericht Stendal, Germany, 12 October 1999, unpublished; CLOUT case No. 332 [OG Kanton Basel-Landschaft, Switzerland, 5 October
1999], also in Schweizerische Zeitschrift fiir europdisches und internationales Recht 2000, 115 f.; CLOUT case No. 341 [Ontario Superior
Court of Justice, Canada, 31 August 1999] (see full text of the decision); CLOUT case No. 423 [Oberster Gerichtshof, Austria, 27 August
1999], also in Zeitschrift fiir Rechtsvergleichung 2000, 31 f.; CLOUT case No. 422 [Oberster Gerichtshof, Austria, 29 June 1999], also in
Transportrecht-Internationales Handelsrecht 1999, 48 ff.; CLOUT case No. 333 [Handelsgericht des Kantons Aargau, Switzerland, 11 June
1999] (see full text of the decision); CLOUT case No. 336 [Tribunale d’appello di Lugano, Switzerland, 8 June 1999], see also Schweizerische
Zeitschrift fiir europdisches und internationales Recht 2000, 120; CLOUT case No. 315 [Cour de cassation, France, 26 May 1999] (see full
text of the decision); CLOUT case No. 265 [Arbitration—Arbitration Court attached to the Hungarian Chamber of Commerce and Industry,
Hungary, 25 May 1999]; CLOUT case No. 314 [Cour d’appel de Paris, France, 21 May 1999]; Oberster Gerichtshof, Austria, 19 March 1999,
Zeitschrift fiir Rechtsvergleichung 2000, 33; CLOUT case No. 418 [U.S. District Court, Eastern District of Louisiana, United States, 17 May
1999] (see full text of the decision); CLOUT case No. 362 [Oberlandesgericht Naumburg, Germany, 27 April 1999] see also Transportrecht-
Internationales Handelsrecht 2000, 22 f.; CLOUT case No. 325 [Handelsgericht des Kantons Ziirich, Switzerland, 8 April 1999] (see full text
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of the decision); CLOUT case No. 271 [Bundesgerichtshof, Germany, 24 March 1999]; Landgericht Zwickau, Germany, 19 March 1999,
available on the Internet at www.cisg-online.ch; CLOUT case No. 306 [Oberster Gerichtshof, Austria, 11 March 1999]; CLOUT case No. 327
[Kantonsgericht des Kantons Zug, Switzerland, 25 February 1999] (see full text of the decision); CLOUT case No. 331 [Handelsgericht des
Kantons Ziirich, Switzerland, 10 February 1999] (see full text of the decision); CLOUT case No. 243 [Cour d’appel de Grenoble, France,
4 February 1999] (see full text of the decision); CLOUT case No. 293 [Arbitration—Schiedsgericht der Hamburger freundschaftlichen Arbi-
trage, 29 December 1998]; CLOUT case No. 339 [Landgericht Regensburg, Germany, 24 September 1998] (see full text of the decision);
CLOUT case No. 645 [Corte di Appello, Milano, Italy, 11 December 1998], also in Rivista di Diritto Internazionale Privato e Processuale
1999, 112 ff.; CLOUT case No. 1184 [Comision para la proteccién del comercio exterior de Mexico, Mexico, 30 November 1998, unpub-
lished]; CLOUT case No. 346 [Landgericht Mainz, Germany, 26 November 1998]; CLOUT case No. 270 [Bundesgerichtshof, Germany,
25 November 1998]; CLOUT case No. 248 [Bundesgericht, Switzerland, 28 October 1998] (see full text of the decision); CLOUT case
No. 419 [U.S. District Court, Northern District of Illinois, United States, 27 October 1998] (see full text of the decision); CLOUT case
No. 244 [Cour d’appel de Paris, France, 4 March 1998] (see full text of the decision); CLOUT case No. 240 [Oberster Gerichtshof, Austria,
15 October 1998]; CLOUT case No. 340 [Oberlandesgericht Oldenburg, Germany, 22 September 1998], see also Transportrecht-Internationales
Handelsrecht 2000, 23 ff.; CLOUT case No. 252 [Handelsgericht des Kantons Ziirich, Switzerland, 21 September 1998] (see full text of the
decision); CLOUT case No. 263 [Bezirksgericht Unterrheintal, Switzerland, 16 September 1998] (see full text of the decision); CLOUT case
No. 285 [Oberlandesgericht Koblenz, Germany, 11 September 1998] (see full text of the decision); CLOUT case No. 318 [Oberlandesgericht
Celle, Germany, 2 September 1998] (see full text of the decision); Oberlandesgericht Bamberg, Germany, 19 August 1998, available on the
Internet at www.cisg-online.ch; CLOUT case No. 644 [Corte di Cassazione, Italy, 7 August 1998]; CLOUT case No. 344 [Landgericht Erfurt,
Germany, 29 July 1998] (see full text of the decision); CLOUT case No. 242 [Cour de cassation, France, 16 July 1998] (see full text of the
decision); CLOUT case No. 305 [Oberster Gerichtshof, Austria, 30 June 1998] (see full text of the decision); CLOUT case No. 255 [Tribunal
cantonal du Valais, Switzerland, 30 June 1998] (see full text of the decision); CLOUT case No. 222 [U.S. Court of Appeals (11th Circuit),
United States, 29 June 1998] (see full text of the decision); CLOUT case No. 256 [Tribunal cantonal du Valais, Switzerland, 29 June 1998]
(see full text of the decision); Oberster Gerichtshof, Austria, 25 June 1998, Zeitschrift fiir Rechtsvergleichung 1999, 248 f.; CLOUT case
No. 338 [Oberlandesgericht Hamm, Germany, 23 June 1998] (see full text of the decision); CLOUT case No. 237 [Arbitration—Arbitration
Institute of the Stockholm Chamber of Commerce, 5 June 1998] (see full text of the decision); CLOUT case No. 290 [Oberlandesgericht
Saarbriicken, Germany, 3 June 1998] (see full text of the decision); CLOUT case No. 280 [Oberlandesgericht Jena, Germany, 26 May 1998]
(see full text of the decision); Landgericht Aurich, Germany, 8 May 1998, available on the Internet at www.cisg-online.ch; Corte di Cassazi-
one, Italy, 8 May 1998, Rivista di Diritto Internazionale Privato e Processuale 1999, 290 ff.; CLOUT case No. 413 [U.S. District Court,
Southern District of New York, United States, 6 April 1998] (see full text of the decision); CLOUT case No. 272 [Oberlandesgericht Zwei-
briicken, Germany, 31 March 1998] (see full text of the decision); CLOUT case No. 245 [Cour d’appel de Paris, France, 18 March 1998] (see
full text of the decision); CLOUT case No. 232 [Oberlandesgericht Miinchen, Germany, 11 March 1998]; CLOUT case No. 421 [Oberster
Gerichtshof, Austria, 10 March 1998], also in Zeitschrift fiir Rechtsvergleichung 1998, 161 f.; CLOUT case No. 833 [Hoge Raad, Nether-
lands, 20 February 1998], Nederlands Juristenblad 1998, 566 f.; CLOUT case No. 269 [Bundesgerichtshof, Germany, 12 February 1998] (see
full text of the decision); Arbitration Court attached to the Bulgarian Chamber of Commerce and Industry, award No. 11/1996, unpublished;
Landgericht Biickeburg, Germany, 3 February 1998, available on the Internet at www.cisg-online.ch; CLOUT case No. 288 [Oberlandesger-
icht Miinchen, Germany, 28 January 1998] (see full text of the decision); CLOUT case No. 259 [Kantonsgericht Freiburg, Switzerland,
23 January 1998] (see full text of the decision); CLOUT case No. 297 [Oberlandesgericht Miinchen, Germany, 21 January 1998] (see full
text of the decision); Tribunale de Commerce de Besangon, France, 19 January 1998, English translation available on the Internet at
www.cisg.law.pace.edu; CLOUT case No. 253 [Cantone del Ticino Tribunale d’appello, Switzerland, 15 January 1998] (see full text of the
decision); CLOUT case No. 312 [Cour d’appel de Paris, France, 14 January 1998]; CLOUT case No. 257 [Tribunal cantonal du Vaud, Swit-
zerland, 24 December 1997] (see full text of the decision); CLOUT case No. 254 [Handelsgericht des Kantons Aargau, Switzerland,
19 December 1997] (see full text of the decision); Tribunal Grande Instance Colmar, France, 18 December 1997, unpublished; Landgericht
Bayreuth, Germany, 11 December 1997, available on the Internet at www.cisg-online.ch; Schiedsgericht der Borse fiir landwirtschaftliche
Produkte in Wien, award No. S 2/97, Zeitschrift fiir Rechtsvergleichung 1988, 211 ff.; CLOUT case No. 220 [Kantonsgericht Nidwalden,
Switzerland, 3 December 1997] (see full text of the decision); CLOUT case No. 221 [Zivilgericht des Kantons Basel-Stadt, Switzerland,
3 December 1997] (see full text of the decision); CLOUT case No. 207 [Cour de cassation, France, 2 December 1997] (see full text of the
decision); CLOUT case No. 295 [Oberlandesgericht Hamm, Germany, 5 November 1997]; CLOUT case No. 246 [Audiencia Provincial de
Barcelona, Spain, 3 November 1997] (see full text of the decision); CLOUT case No. 247 [Audiencia Provincial de Cérdoba, Spain, 31 Octo-
ber 1997] (see full text of the decision); CLOUT case No. 219 [Tribunal cantonal du Valais, Switzerland, 28 October 1997] (see full text of
the decision); Tribunal Commerce de Paris, France, 28 October 1997, available on the Internet at www.cisg.fr; Landgericht Erfurt, Germany,
28 October 1997, available on the Internet at www.cisg-online.ch; CLOUT case No. 218 [Kantonsgericht Zug, Switzerland, 16 October 1997]
(see full text of the decision); Landgericht Hagen, Germany, 15 October 1997, available on the Internet at www.cisg-online.ch; CLOUT case
No. 248 [Bundesgericht, Switzerland, 28 October 1998] (see full text of the decision); Hof ’s-Hertogenbosch, Netherlands, 2 October 1997,
Nederlands Internationaal Privaatrecht 1998, No. 103; CLOUT case No. 834 [Hoge Raad, Netherlands, 26 September 1997], Nederlands
Juristenblad 1997, 1726 f.; CLOUT case No. 217 [Handelsgreicht des Kantons Aargau, Switzerland, 26 September 1997] (see full text of the
decision); CLOUT case No. 345 [Landgericht Heilbronn, Germany, 15 September 1997]; CLOUT case No. 307 [Oberster Gerichtshof, Aus-
tria, 11 September 1997] (see full text of the decision); Oberster Gerichtshof, Austria, 8 September 1997, Unilex; CLOUT case No. 284
[Oberlandesgericht Koln, Germany, 21 August 1997] (see full text of the decision); CLOUT case No. 216 [Kantonsgericht St. Gallen,
Switzerland, 12 August 1997] (see full text of the decision); Landgericht Gottingen, Germany, 31 July 1997, available on the Internet at
www.cisg-online.ch; Hof ’s-Hertogenbosch, Netherlands, 24 July 1997, Nederlands Internationaal Privaatrecht 1998, No. 125; CLOUT case
No. 187 [U.S. District Court, Southern District of New York, United States, 23 July 1997] (see full text of the decision); CLOUT case
No. 236 [Bundesgerichtshof, Germany, 23 July 1997] (see full text of the decision); Landgericht Saarbriicken, Germany, 18 July 1997, avail-
able on the Internet at www.cisg-online.ch; Rechtbank Arnhem, Netherlands, 17 July 1997, Nederlands Internationaal Privaatrecht 1998,
No. 107; CLOUT case No. 273 [Oberlandesgericht Miinchen, Germany, 9 July 1997] (see full text of the decision); CLOUT case No. 287
[Oberlandesgericht Miinchen, Germany, 9 July 1997]; CLOUT case No. 215 [Bezirksgericht St. Gallen, Switzerland, 3 July 1997] (see full
text of the decision); CLOUT case No. 172 [Fovdrosi Bir6sdg, Hungary, 1 July 1997] (see full text of the decision); CLOUT case No. 235
[Bundesgerichtshof, Germany, 25 June 1997] (see full text of the decision); CLOUT case No. 230 [Oberlandesgericht Karlsruhe, Germany,
25 June 1997]; Landgericht Miinchen, Germany, 23 June 1997, available on the Internet at www.cisg-online.ch; Landgericht Hamburg, Ger-
many, 19 June 1997, Recht der internationalen Wirtschaft 1997, 873 f.; CLOUT case No. 239 [Oberster Gerichtshof, Austria, 18 June 1997];
CLOUT case No. 173 [Fovdrosi Birésdg, Hungary, 17 June 1997] (see full text of the decision); Hof Arnhem, 17 June 1997, Nederlands
Internationaal Privaatrecht 1997, No. 341; Landgericht Paderborn, Germany, 10 June 1997, available on the Internet at www.cisg-online.ch;
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CLOUT case No. 174 [Arbitration—Arbitration Court attached to the Hungarian Chamber of Commerce and Industry, Hungary, 8 May
1997]; Landgericht Miinchen, Germany, 6 May 1997, available on the Internet at www.cisg-online.ch; CLOUT case No. 275 [Oberlandesger-
icht Diisseldorf, Germany, 24 April 1997] (see full text of the decision); Landgericht Frankenthal, Germany, 17 April 1997, available on the
Internet at www.cisg-online.ch; CLOUT case No. 189 [Oberster Gerichtshof, Austria, 20 March 1997] (see full text of the decision);
Rechtbank Zwolle, Netherlands, 5 March 1997, Nederlands Internationaal Privaatrecht 1997, No. 230; CLOUT case No. 261 [Bezirksgeri-
cht der Sanne, Switzerland, 20 February 1997]; CLOUT case No. 396 [Audencia Provincial de Barcelona, Spain, 4 February 1997] (see full
text of the decision); CLOUT case No. 282 [Oberlandesgericht Koblenz, Germany, 31 January 1997] (see full text of the decision); Pretura
Torino, Italy, 30 January 1997, Giurisprudenza Italiana 1998, 982 ft., also available on the Internet at www.cisg.law.pace.edu; CLOUT case
No. 192 [Obergericht des Kantons Luzern, Switzerland, 8 January 1997] (see full text of the decision); CLOUT case No. 311 [Oberlandes-
gericht Ko6ln, Germany, 8 January 1997] (see full text of the decision); CLOUT case No. 206 [Cour de cassation, France, 17 December 1996]
(see full text of the decision); Rechtbank Koophandel Kortrijk, Belgium, 16 December 1996, Unilex; CLOUT case No. 268 [Bundesgericht-
shof, Germany, 11 December 1996]; Landgericht Miinchen, Germany, 9 December 1996, available on the Internet at www.cisg-online.ch;
CLOUT case No. 229 [Bundesgerichtshof, Germany, 4 December 1996] (see full text of the decision); Rechtbank Rotterdam, Netherlands,
21 November 1996, Nederlands Internationaal Privaatrecht 1997, No. 223; Amtsgericht Koblenz, Germany, 12 November 1996, available
on the Internet at www.cisg-online.ch; Oberlandesgericht Wien, Austria, 7 November 1996, unpublished; Landgericht Heidelberg, Germany,
2 October 1996, available on the Internet at www.cisg-online.ch; Oberlandesgericht Diisseldorf, Germany, 13 September 1996, available on
the Internet at www.cisg-online.ch; CLOUT case No. 169 [Oberlandesgericht Diisseldorf, Germany, 11 July 1996] (see full text of the deci-
sion); CLOUT case No. 193 [Handelsgericht des Kantons Ziirich, Switzerland, 10 July 1996] (see full text of the decision); Landgericht
Paderborn, Germany, 25 June 1996, Unilex; Amtsgericht Bottropp, Germany, 25 June 1996, Unilex; Landgericht Hamburg, Germany, 17 June
1996, Unilex; CLOUT case No. 168 [Oberlandesgericht Koln, Germany, 21 May 1996] (see full text of the decision); CLOUT case No. 143
[Fovarosi Birésdg, Hungary, 21 May 1996]; CLOUT case No. 204 [Cour d’appel de Grenoble, France, 15 May 1996]; Arbitration Court
attached to the Bulgarian Chamber of Commerce and Industry, award No. 56/1995, unpublished; Landgericht Aachen, Germany, 19 April
1996, Unilex; Landgericht Duisburg, Germany, 17 April 1996, Recht der internationalen Wirtschaft 1996, 774 tf.; CLOUT case No. 171
[Bundesgerichtshof, Germany, 3 April 1996] (see full text of the decision); CLOUT case No. 337 [Landgericht Saarbriicken, Germany,
26 March 1996]; Tribunale di Busto Arsizio, Italy, 31 December 2001, Rivista di Diritto Internazionale Privato e Processuale 2003, pp. 150-
155 (Unilex) (Ecuador and Italy); Corte d’ Appello di Milano, Italy, 23 January 2001, Rivista di Diritto Internazionale Privato e Processuale
2001, 1008 ff. (Finland and Italy, question not regarding part II of the Convention).

3 United Nations Conference on Contracts for the International Sale of Goods, Vienna, 10 March-11 April 1980, Official Records, Docu-
ments of the Conference and Summary Records of the Plenary Meetings and of the Meetings of the Main Committee, 1981, 15.

*For an analysis of the issue of exclusion of the Convention, see the Digest for article 6.

3See CLOUT case No. 309 [@stre Landsret, Denmark, 23 April 1998]; CLOUT case No. 143 [Fovérosi Birésdg, Hungary, 21 May 1996];
CLOUT case No. 228 [Oberlandesgericht Rostock, Germany, 27 July 1995]; ICC Court of Arbitration, award No. 7585/92, Unilex.

#Upon accession to the Convention Canada declared, pursuant to article 93, that the Convention would be applicable in some but not all
of its territorial units. Since accession Canada has extended the application of the Convention to specific territorial units not covered by its
original accession.

¥See High People’s Court of Zhejiang Province, People’s Republic of China, 15 December 2010, (Hong Kong Yingshun Development
Co. Ltd v Zhejiang Zhongda Technology Import Co. Ltd) (2010) Zhe Shang Wai Zhong Zi No. 99 Civil Judgment, available on the Internet
at www.court.gov.cn..

40See U.S. District Court, Eastern District of Arkansas, United States, 23 December 2009, available on the Internet at www.cisg.law.pace.edu.

“'For applications of the Convention pursuant to article 1 (1) (a) in cases where one of the parties has its place of business in a Con-
tracting State that declared an article 95 reservation, see Federal Court of Australia, Australia, 8 October 2010, available on the Internet at
www.globalsaleslaw.org; Cour de cassation, France, 7 October 2009, available on the Internet at www.cisg-france.org; China International
Economic and Trade Arbitration Commission, People’s Republic of China, 2007 (Arbitral award No. CISG/2007/01), English translation
available on the Internet at www.cisg.law.pace.edu; Tribunal of International Commercial Arbitration at the Russian Federation Chamber
of Commerce and Industry, Russian Federation, 16 February 2004, English translation available on the Internet at www.cisg.law.pace.edu.

“See, for example, U.S. District Court, Southern District of New York, United States, 11 January 2011, unpublished; U.S. District Court,
Eastern District of California, United States, 21 January 2010, available on the Internet at www.cisg.law.pace.edu; U.S. District Court, East-
ern District of Arkansas, United States, 23 December 2009, available on the Internet at www.cisg.law.pace.edu; U.S. District Court, Southern
District of New York, United States, 29 May 2009, available on the Internet at www.cisg.law.pace.edu; U.S. District Court, Southern District
of Ohio, United States, 26 March 2009, available on the Internet at www.cisg.law.pace.edu; District Court in Komarno, Slovakia, 12 March
2009, English translation available on the Internet at www.cisg.law.pace.edu; U.S. District Court, New Jersey, United States, 7 October
2008, available on the Internet at www.cisg.law.pace.edu; U.S. District Court, Western District of Pennsylvania, United Stated, 25 July 2008,
available on the Internet at www.cisg.law.pace.edu; Supreme Court, Slovakia, 19 June 2008, English translation available on the Internet at
www.cisg.law.pace.edu; Regional CourtinZilina, Slovakia, 18 June 2007, English translation available on the Internetat www.cisg.law.pace.edu;
District Court in Dolny Kubin, Slovakia, 17 June 2008, English translation available on the Internet at www.cisg.law.pace.edu; U.S. District
Court, Minnesota, United States, 16 June 2008, available on the Internet at www.cisg.law.pace.edu; U.S. District Court, Southern District
of Florida, United States, 19 May 2008, available on the Internet at www.cisg.law.pace.edu; U.S. District Court, Delaware, United States,
9 May 2008, available on the Internet at www.cisg.law.pace.edu; Supreme Court, Slovakia, 30 April 2008, English translation available on
the Internet at www.cisg.law.pace.edu; U.S. District Court, Eastern District of Kentucky, United States, 18 March 2008, available on the
Internet at www.cisg.law.pace.edu; CLOUT case No. 945 [District Court in Galanta, Slovakia, 15 December 2006]; U.S. Court of Appeals
(9th Circuit), United States, 8 November 2007, available on the Internet at www.cisg.law.pace.edu; Regional Court Zilina, Slovakia, 25
October 2007, English translation available on the Internet at www.cisg.law.pace.edu; CLOUT case No. 845 [U.S. District Court, Eastern
District Michigan, United States, 28 September 2007]; Supreme Court, Slovakia, 27 June 2007, English translation available on the Internet at
www.cisg.law.pace.edu; District Courtin Nitra, Slovakia, 9 March 2007, English translation available on the Internet at www.cisg.law.pace.edu;
CLOUT case No. 847 [U.S. District Court, Minnesota, United States, 31 January 2007]; U.S. District Court, Southern District of New York,
United States, 23 August 2006, available on the Internet at www.cisg.law.pace.edu; District Court in Nitra, Slovakia, 17 May 2006, English
translation available on the Internet at www.cisg.law.pace.edu; Regional Court in Banska Bystrica, Slovakia, 10 May 2006, English trans-
lation available on the Internet at www.cisg.law.pace.edu; District Court in Nitra, Slovakia, 27 February 2006, English translation available
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on the Internet at www.cisg.law.pace.edu; CLOUT case No. 946 [Regional Court in Bratislava, Slovakia, 11 October 2005]; Supreme Peo-
ple’s Court, People’s Republic of China, 21 September 2005 (Shunde City Weibang Furniture Co. Ltd v. Pandas SRL) (2004) Min Si Ti Zi
No. 4 Civil Judgment, English translation available on the Internet at www.cisg.law.pace.edu; Oberster Gerichtshof, Austria, 26 January
2005, English translation available on the Internet at www.cisg.law.pace.edu; CLOUT case No. 609 [U.S. District Court for Northern Dis-
trict of Illinois, United States, 6 October 2003 ]; CLOUT case No. 579 [U.S. District Court for the Southern District of New York, United
States, 10 May 2002]; CLOUT case No. 447 [U.S. District Court for the Southern District of New York, United States, 26 March 2002];
CLOUT case No. 578 [U.S. District Court, Western District of Michigan, United States, 17 December 2001]; CLOUT case No. 433 [U.S.
District Court, Northern District of California, United States, 27 July 2001]; CLOUT case No. 617 [U.S. District Court, Northern District
of California, United States, 30 January 2001]; CLOUT case No. 417 [U.S. District Court, Northern District of Illinois, United States,
7 December 1999]; CLOUT case No. 416 [Minnesota [State] District Court, United States, 9 March 1999]; CLOUT case No. 419 [U.S. Dis-
trict Court, Northern District of Illinois, United States, 27 October 1998]; CLOUT case No. 222 [U.S. Court of Appeals (11th Circuit), United
States, 29 June 1998]; CLOUT case No. 413 [U.S. District Court, Southern District of New York, United States, 6 April 1998]; CLOUT case
No. 187 [U.S. District Court, Southern District of New York, United States, 23 July 1997]; CLOUT case No. 138 [U.S. Court of Appeals
(2nd Circuit), United States, 6 December 1995]; CLOUT case No. 86 [U.S. District Court, Southern District of New York, United States
22 September 1994]; CLOUT case No. 85 [U.S. District Court, Northern District of New York, United States, 9 September 1994]; CLOUT
case No. 24 [U.S. Court of Appeals (5th Circuit), United States, 15 June 1993]; CLOUT case No. 23 [U.S. District Court, Southern District
of New York, United States, 14 April 1992].

“District Court in Trnava, Slovakia, 17 September 2008, English translation available on the Internet at www.cisg.law.pace.edu; District
Court in Nitra, Slovakia, 29 May 2008, English translation available on the Internet at www.cisg.law.pace.edu; U.S. District Court, Southern
District of Florida, United States, 19 May 2008, available on the Internet at www.cisg.law.pace.edu; District Court in Nitra, Slovakia, 27 June
20006, English translation available on the Internet at www.cisg.law.pace.edu; U.S. District Court, Southern District, Texas, United Stated,
7 February 2006, available on the Internet at www.cisg.law.pace.edu; Shanghai No. I. Intermediate People’s Court, People’s Republic of
China, 23 March 2004, English translation available on the Internet at www.cisg.law.pace.edu. For an application by an arbitral tribunal
of the Convention pursuant to article 1 (1) (a) to a contract concluded between two parties both of whom had their place of business in a
country that had declared an article 95 reservation, see CLOUT case No. 1121 [China International Economic and Trade Arbitration Com-
mission, People’s Republic of China, 3 December 2003 (Arbitral award No. CISG/2003/02)], English translation available on the Internet at
www.cisg.law.pace.edu.

#See U.S. District Court, Eastern District of Tennessee, United States, 20 October 2010 (America’s Collectibles Network, Inc. v.
Timlly (HK), 746 F. Supp. 2d 914), available on the Internet at www.cisg.law.pace.edu; U.S. District Court, Northern District of Georgia,
United States, 17 December 2009 (Innotex Precision Ltd v. Horei Image Prods., Inc., 679 E. Supp. 2d 1356), available on the Internet at
www.cisg.law.pace.edu; CLOUT case No. 958 [Federal Court of Australia, South Australia District Registry, Australia, 24 October 2008];
CLOUT case No. 1030 [Cour de cassation, France, 2 April 2008]; CLOUT case No. 543 [Oberster Gerichtshof, Austria, 17 December 2003].

#U.S. District Court, Northern District of Illinois, United States, 3 September 2008, available on the Internet at www.cisg.law.pace.edu.

4Supreme People’s Court, People’s Republic of China, 20 July 1999 (Zheng Hong Li Ltd Hong Kong v. Jill Bert Ltd), (1998) Jing
Zhong Zi No. 208 Civil Judgment, English translation available on the Internet at www.cisg.law.pace.edu; High People’s Court
of Shanghai Municipality, People’s Republic of China, 17 January 2007 (Shanghai Lansheng Real Estate Industrial Co. Ltd et al.
v. Shanghai Jingiao Ruihe Decoration Co. Ltd) (2005) Hu Gao Min Si (Shang) Zhong Zi No. 24 Civil Judgment, available on the Inter-
net at www.ccmt.org.cn; High People’s Court of Fujian Province, People’s Republic of China, 15 October 2011 (The Hatchery Fine Arts
and Designs Co. v Quanzhou Kunda Presents Co. Ltd) (2011) Min Min Zhong Zi No. 597 Civil Judgment, available on the Internet at
www.ccmt.org.cn; High People’s Court of Guangdong Province, People’s Republic of China, 22 June 2006 (Possehl (HK) Ltd v. China
Metals & Minerals Import and Export Shenzhen Co.) (2005) Yue Gao Fa Min Si Zhong Zi No. 293 Civil Judgment, available on the Internet
at www.ccmt.org.cn; High People’s Court of Zhejiang Province, People’s Republic of China, 15 December 2010, (Hong Kong Yingshun
Development Co. Ltd v. Zhejiang Zhongda Technology Import Co. Ltd) (2010) Zhe Shang Wai Zhong Zi No. 99 Civil Judgment, available
on the Internet at www.court.gov.cn.

4"United Nations Conference on Contracts for the International Sale of Goods, Vienna, 10 March-11 April 1980, Official Records, Docu-
ments of the Conference and Summary Records of the Plenary Meetings and of the Meetings of the Main Committee, 1981, 15.

“For cases referring to article 1 (1) (b), see Supreme Court of Victoria, Australia, 24 April 2003 (Playcorp Pty Ltd v Taiyo Kogyo Ltd)
[2003] VSC 108 at [236]-[245]; Cdmara Nacional de Apelaciones en lo Comercial de Buenos Aires, Argentina, 7 October 2010, available on
the Internet at www.globalsaleslaw.org; Landgericht Potsdam, Germany, 7 April 2009, available on the Internet at www.cisg.law.pace.edu;
Foreign Trade Court of Arbitration attached to the Serbian Chamber of Commerce, Serbia, Arbitral award No. T-8/08, English transla-
tion available on the Internet at www.cisg.law.pace.edu; CLOUT case No. 631 [Supreme Court of Queensland, Australia, [2000] QSC 421
(17 November 2000)] (Malaysian and Australian parties chose law applying in Brisbane); CLOUT case No. 701 [Camara Nacional de Apel-
aciones en lo Comercial, Argentina, 24 April 2000] (see full text of the decision); CLOUT case No. 400 [Cour d’appel de Colmar, France,
24 October 2000]; CLOUT case No. 380 [Tribunale di Pavia, Italy, 29 December 1999], also in Corriere Giuridico 2000, 932 f.; CLOUT case
No. 348 [Oberlandesgericht Hamburg, Germany, 26 November 1999] (see full text of the decision); CLOUT case No. 294 [Oberlandesgericht
Bamberg, Germany, 13 January 1999] (see full text of the decision); CLOUT case No. 251 [Handelsgericht des Kantons Ziirich, Switzerland,
30 November 1998]; CLOUT case No. 274 [Oberlandesgericht Celle, Germany, 11 November 1998]; CLOUT case No. 309 [@stre Landsret,
Denmark 23 April 1998]; Corte d’Appello Milano, Italy, 20 March 1998, Rivista di Diritto Internazionale Privato 1998, 170 ft.; CLOUT
case No. 238 [Oberster Gerichtshof, Austria, 12 February 1998]; CLOUT case No. 224 [Cour de cassation, France, 27 January 1998] (see
full text of the decision); Hoge Raad, Netherlands, 7 November 1997, Nederlands Internationaal Privaatrecht 1998, No. 91; Rechtbank
Koophandel, Kortrijk, Belgium, 6 October 1997, Unilex; CLOUT case No. 283 [Oberlandesgericht K6ln, Germany, 9 July 1997]; Rechtbank
Zutphen, Netherlands, 29 May 1997, Nederlands Internationaal Privaatrecht 1997, No. 110; CLOUT case No. 214 [Handelsgericht des
Kantons Ziirich, Switzerland, 5 February 1997] (see full text of the decision); Rechtbank Koophandel, Kortrijk, Belgium, 6 January 1997,
Unilex; CLOUT case No. 205 [Cour d’appel de Grenoble, France, 23 October 1996]; Rechtbank Koophandel, Hasselt, Belgium, 9 October
1996, Unilex; CLOUT case No. 166 [Schiedsgericht der Handelskammer Hamburg, Germany, Arbitration, 21 June 1996], also in Recht der
internationalen Wirtschaft 1996, 771 ff.; Hof Leeuwarden, Netherlands, 5 June 1996, Nederlands Internationaal Privaatrecht 1996, No. 404;
Landgericht Oldenburg, Germany, 27 March 1996, available on the Internet at www.cisg-online.ch; Landgericht Bad Kreuznach, Germany,
12 March 1996, available on the Internet at www.cisg-online.ch; CLOUT case No. 176 [Oberster Gerichtshof, Austria, 6 February 1996]
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(see full text of the decision); Landgericht Siegen , Germany, 5 December 1995, Unilex; Rechtbank Koophandel, Hasselt, Belgium,
8 November 1995, Unilex; Landgericht Hamburg, Germany, 23 October 1995, available on the Internet at www.cisg-online.ch; Rechtbank
Koophandel, Hasselt, Belgium, 18 October 1995, Rechtskundig Weekblad 1995, 1378 £.; Tribunal de commerce Nivelles, Belgium, 19 Sep-
tember 1995, Unilex; Rechtbank Almelo, Netherlands, 9 August 1995, Nederlands Internationaal Privaatrecht 1995, No. 520; CLOUT
case No. 276 [Oberlandesgericht Frankfurt a.M., Germany, 5 July 1995] (see full text of the decision); CLOUT case No. 262 [Kanton
St. Gallen, Gerichtskommission Oberrheintal, Switzerland, 30 June 1995] (see full text of the decision); Landgericht Kassel, Germany,
22 June 1995, Unilex; CLOUT case No. 152 [Cour d’appel de Grenoble, France, 26 April 1995]; Amtsgericht Wangen, Germany,
8 March 1995, Unilex; Rechtbank Zwolle, Netherlands, 1 March 1995, Nederlands Internationaal Privaatrecht 1996, No. 95; Rechtbank
Middelburg, Netherlands, 25 January 1995, Nederlands Internationaal Privaatrecht 1996, No. 127; CLOUT case No. 155 [Cour de Cassation,
France, 4 January 1995] (see full text of the decision); Amtsgericht Mayen, Germany, 6 September 1994, available on the Internet at
www.cisg-online.ch; Landgericht Diisseldorf, Germany, 25 August 1994, Unilex; CLOUT case No. 302 [ICC Court of Arbitration, award
No. 7660/JK]; CLOUT case No. 93 [Arbitration-Internationales Schiedsgericht der Bundeskammer der gewerblichen Wirtschaft—Wien,
15 June 1994]; CLOUT case No. 94 [Arbitration-Internationales Schiedsgericht der Bundeskammer der gewerblichen Wirtschaft—Wien,
15 June 1994]; CLOUT case No. 92 [Arbitration—Ad hoc tribunal, 19 April 1994]; CLOUT case No. 120 [Oberlandesgericht Kéln, Germany,
22 February 1994] (see full text of the decision); CLOUT case No. 81 [Oberlandesgericht Diisseldorf, Germany, 10 February 1994]; CLOUT
case No. 80 [Kammergericht Berlin, Germany, 24 January 1994]; CLOUT case No. 100 [Rechtbank Arnhem, Netherlands, 30 December
1993]; CLOUT case No. 156 [Cour d’appel de Paris, France, 10 November 1993] (see full text of the decision); CLOUT case No. 281 [Ober-
landesgericht Koblenz, Germany, 17 September 1993]; CLOUT case No. 49 [Oberlandesgericht Diisseldorf, Germany, 2 July 1993]; CLOUT
case No. 25 [Cour d’appel de Grenoble, France, 16 June 1993]; CLOUT case No. 201 [Richteramt Laufen des Kantons Berne, Switzerland,
7 May 1993]; CLOUT case No. 310 [Oberlandesgericht Diisseldorf, Germany, 12 March 1993]; CLOUT case No. 99 [Rechtbank Arnhem,
Netherlands, 25 February 1993]; CLOUT case No. 292 [Oberlandesgericht Saarbriicken, Germany, 13 January 1993] (see full text of the
decision); CLOUT case No. 48 [Oberlandesgericht Diisseldorf, Germany, 8 January 1993]; CLOUT case No. 95 [Zivilgericht Basel-Stadt,
Switzerland, 21 December 1992] (see full text of the decision); CLOUT case No. 317 [Oberlandesgericht Karlsruhe, Germany, 20 November
1992]; CLOUT case No. 227 [Oberlandesgericht Hamm, Germany 22 September 1992] (see full text of the decision); CLOUT case No. 56
[Canton of Ticino Pretore di Locarno-Campagna, Switzerland, 27 April 1992] (see full text of the decision); CLOUT case No. 158 [Cour
d’appel de Paris, France, 22 April 1992]; CLOUT case No. 98 [Rechtbank Roermond, Netherlands, 19 December 1991]; CLOUT case
No. 55 [Canton of Ticino Pretore di Locarno-Campagna, Switzerland, 16 December 1991, cited as 15 December in CLOUT case No. 55];
CLOUT case No. 316 [Oberlandesgericht Koblenz, Germany, 27 September 1991]; CLOUT case No. 2 [Oberlandesgericht Frankfurt a.M.,
Germany, 17 September 1991] (see full text of the decision).

4“See CLOUT case No. 378 [Tribunale di Vigevano, Italy, 12 July 2000] (see full text of the decision).
S'For the text of this Convention, see Official Journal L 266 , 9 October 1980, 1 et seq.

51See Bundesgerichtshof, Germany, 11 May 2010, available on the Internet at www.cisg-online.ch; CLOUT case No. 1017 [Hof Beroep,
Ghent, Belgium, 15 May 2002], available in Dutch on the Internet at www.law.kuleuven.be; CLOUT case No. 409 [Landgericht Kassel,
Germany, 15 February 1996] (see full text of the decision); ICC Court Arbitration, award No. 8324/95, Journal du droit international 1996,
1019 ft.; Rechtbank ’s-Gravenhage, Netherlands, 7 June 1995, Nederlands Internationaal Privaatrecht 1995, Nr. 524; CLOUT case No. 48
[Oberlandesgericht Diisseldorf, Germany, 8 January 1993]; CLOUT case No. 281 [Oberlandesgericht Koblenz, Germany, 17 September
1993].

2See article 3 of the Rome Convention:

“l. A contract shall be governed by the law chosen by the parties. The choice must be expressed or demonstrated with reasonable
certainty by the terms of the contract or the circumstances of the case. By their choice the parties can select the law applicable to the
whole or a part only of the contract.

2. The parties may at any time agree to subject the contract to a law other than that which previously governed it, whether as a result
of an earlier choice under this article or of other provisions of this Convention. Any variation by the parties of the law to be applied
made after the conclusion of the contract shall not prejudice its formal validity under article 9 or adversely affect the rights of third
parties.

3. The fact that the parties have chosen a foreign law, whether or not accompanied by the choice of a foreign tribunal, shall not,
where all the other elements relevant to the situation at the time of the choice are connected with one country only, prejudice the appli-
cation of rules of the law of that country which cannot be derogated from by contract, hereinafter called “mandatory rules”.

4. The existence and validity of the consent of the parties as to the choice of the applicable law shall be determined in accordance
with the provisions of articles 8, 9 and 11.”

531955 Hague Convention on the Law Applicable to International Sale of Goods, 510 U.N.T.S. 149, No. 7411 (1964).

3See article 2 of the Hague Convention: “A sale shall be governed by the domestic law of the country designated by the Contracting
Parties. Such designation must be contained in an express clause, or unambiguously result from the provisions of the contract. Conditions
affecting the consent of the parties to the law declared applicable shall be determined by such law.”

SFor cases applying the United Nations Sales Convention by virtue of a choice of law acknowledged by the judges on the grounds of
article 2 of the 1995 Hague Convention, see Tribunale commercial de Bruxelles, Belgium, 13 November 1992, Unilex.

%See, for example, CLOUT case No. 720 [Netherlands Arbitration Institute, Arbitral Award, 15 October 2002].

STFor cases referring to “closest connection”, see CLOUT case No. 81 [Oberlandesgericht Diisseldorf, Germany, 10 February 1994]
(see full text of the decision); Landgericht Diisseldorf, Germany, 25 August 1994, Unilex; Rechtbank Roermond, Netherlands, 6 May 1993,
Unilex; CLOUT case No. 316 [Oberlandesgericht Koblenz, Germany, 27 September 1991] (see full text of the decision); CLOUT case No. 1
[Oberlandesgericht Frankfurt a.M., Germany, 13 June 1991] (see full text of the decision).

8For cases expressly pointing out that the seller is the party that has to effect the characteristic performance, see Landgericht Berlin, Ger-
many, 24 March 1998, Unilex; Landgericht Miinchen, Germany, 6 May 1997, available on the Internet at www.cisg-online.ch; Rechtbank
Amsterdam, Netherlands, 5 October 1994, Nederlands Internationaal Privaatrecht, 1995, No. 231; CLOUT case No. 81 [Oberlandesgericht
Diisseldorf, Germany, 10 February 1994] (see full text of the decision); CLOUT case No. 310 [Oberlandesgericht Diisseldorf, Germany,
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12 March 1993] (see full text of the decision); CLOUT case No. 6 [Landgericht Frankfurt a.M., Germany, 16 September 1991] (see full text
of the decision); Landgericht Frankfurt a.M., Germany, 2 May 1990, available on the Internet at www.cisg-online.ch.

SFor cases applying the Convention on the basis of the presumption referred to in the text, see, e.g. Cour d’appel de Mons, Belgium,
8 March 2001, Unilex; Landgericht Bad Kreuznach, Germany, 12 March 1996, available on the Internet at www.cisg-online.ch; Landgericht
Frankfurt a.M., Germany, 6 July 1994, Unilex; CLOUT case No. 50 [Landgericht Baden-Baden, Germany, 14 August 1991] (see full text of
the decision).

®See Rechtbank Hasselt, Belgium, 9 October 1996, Unilex; Rechtbank Hasselt, Belgium, 8 November 1995, Unilex; CLOUT case
No. 152 [Cour d’appel de Grenoble, France, 26 April 1995]; Rechtbank Hasselt, Belgium, 18 October 1995, Rechtskundig Weekblad 1995,
1378 £.; Tribunal commercial de Bruxelles, Belgium, 5 October 1994, Unilex; Tribunal cantonal de Vaud Wallis, Switzerland, 6 December
1993, Unilex; CLOUT case No. 201 [Richteramt Laufen des Kantons Berne, Switzerland, 7 May 1993]; CLOUT case No. 56 [Canton of
Ticino Pretore di Locarno-Campagna, Switzerland, 27 April 1992] (see full text of the decision).

1Cour de cassation, France, 26 June 2001, available on the Internet at www.cisg.fr; Tribunale di Verona, Italy, 19 December 1997, Rivista
Veronese di Giurisprudenza Economica e dell’Impresa 1998, 22 ff.

©2United Nations Conference on Contracts for the International Sale of Goods, Vienna, 10 March-11 April 1980, Official Records, Docu-
ments of the Conference and Summary Records of the Plenary Meetings and of the Meetings of the Main Committee, 1981, 229.

%To date the following States have declared an article 95 reservation: People’s Republic of China, Czech Republic, Saint Vincent and the
Grenadines, Singapore, Slovakia, United States of America. When it acceded to the Convention Canada declared an article 95 reservation
with respect to a single province—British Columbia—but it later withdrew that declaration. Germany has declared that it will not apply
article 1 (1) (b) in respect of any State that has made a declaration that it would not apply article 1 (1) (b).

%See supra subparagraph 12.
%See supra subparagraphs 9 et seq.
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%See CLOUT case No. 378 [Tribunale di Vigevano, Italy, 12 July 2000] (see full text of the decision).
»See CLOUT case No. 122 [Oberlandesgericht Koln, Germany, 26 August 1994].
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Article 2

This Convention does not apply to sales:

(a) Of goods bought for personal, family or household use, unless the seller, at any
time before or at the conclusion of the contract, neither knew nor ought to have known that

the goods were bought for any such use;

(b) By auction;

(c) On execution or otherwise by authority of law;

(d) Of stocks, shares, investment securities, negotiable instruments or moneys;

(e) Of ships, vessels, hovercraft or aircraft;

(f) Of electricity.

OVERVIEW

1. This provision identifies an exhaustive list' of sales that
are excluded from the Convention’s sphere of application.
This provision requires courts to determine whether the sale
compares to one of the kinds excluded from the Convention’s
sphere of application before applying the Convention.?

2. The exclusions referred to in article 2 are of three
types: those based on the purpose for which the goods were
purchased, those based on the type of transaction, and those
based on the kinds of goods sold.?

CONSUMER SALES

3. According to article 2 (a), a sale falls outside the
Convention’s sphere of application when it relates to
goods which at the time of the conclusion of the contract
are intended to be used exclusively* for personal, family or
household use.’ It is the buyer’s intention at the time of the
conclusion of the contract that is relevant,® rather than the
buyer’s actual use of the goods.” Thus, the purchase of a car,?
amotorcycle’ or a recreational trailer'” for exclusive personal
use may fall outside the Convention’s sphere of application'!
as may the sale of leisure boats'> (which is also excluded
pursuant to article 2 (e))."”® The same is true as regards “the
purchases by tourists, border inhabitants, or by mail order
for the purposes of personal, family or household use”.'*

4.  If the goods are purchased for a commercial or profes-
sional purpose, such as furniture to be used in a law firm"
or a used car to be resold by a car retailer,'¢ the sale does not
fall outside the Convention’s sphere of application,'” even in
those cases where the use to which the individual intends to
put the goods is also a personal, household or family use,'
since only the intended exclusive personal, family or house-
hold use excludes the sale from the Convention’s sphere of
application. Thus, the following situations are governed by
the Convention: the purchase of a camera by a professional
photographer for use in his business; the purchase of a piece
of soap or other toiletries by a business for the personal use

of its employees; the purchase of a single automobile by a
dealer for resale."

5. If goods are purchased for the aforementioned “personal,
family or household use” purposes, the Convention is inappli-
cable “unless the seller, at any time before or at the conclusion
of the contract, neither knew nor ought to have known that
the goods were bought for any such use”.?® This means that
the Convention does not apply only if the personal, family
or household use was known to the seller or was apparent.”!
To determine whether the intended personal, family or house-
hold use was apparent, resort is to be had, inter alia, to objec-
tive elements,?* such as the nature of the goods,? the quantity
of the goods? and the delivery address.” The seller can there-
fore not recognize the intention of personal use if the buyer
denominates the sale as “dealer’s transaction” (“Héandlerg-
eschift”) and signs with “Fa.” (for firm) before his name.? In
case law, it has been pointed out that the Convention does not
impose upon the seller an obligation to make inquiries into the
intended use of the goods.”

6. If this “unless” clause is satisfied CISG applies, pro-
vided the other requirements for its applicability are met.
This narrows the reach of the article 2 (a) exception, and
leads to the possibility of a conflict between domestic con-
sumer protection law and the Convention in those cases
where applicability of the domestic law does not require that
the seller either knew or ought to have known of the buyer’s
intended use.®

OTHER EXCLUSIONS

7.  The exclusion of sales by auction (article 2 (b)) covers
auctions resulting from authority of law as well as private
auctions.” Sales at commodity exchanges do not fall under
the exclusion, since they merely constitute a particular way
of concluding the contract.

8. Under article 2 (c) sales on judicial or administrative
execution or otherwise by authority of law are excluded
from the Convention’s sphere of application as such sales
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are normally governed by mandatory laws of the State under
whose authority the execution is made.

9.  The exclusion of sales of stocks, investment securities,
and negotiable instruments (article 2 (d)) is intended to avoid
a conflict with mandatory rules of domestic law.*® Documen-
tary sales do not fall within this exclusion. The sale of money
is also excluded pursuant to article 2 (d). One arbitral tribunal
applied the Convention to the sale of souvenir coins.*!

10. Under article 2 (e) sales of ships* (including sailboats**
and leisure boats®*), vessels, aircraft, and hovercraft are

also excluded from the Convention. However, sales of
parts of ships, vessels, aircraft, and hovercraft—including
essential components, such as engines**—may be governed
by the Convention since exclusions from the Convention’s
sphere of application must be interpreted restrictively.
According to one arbitral tribunal, the sale of a decom-
missioned military submarine is not excluded by virtue of
article 2 (e).”’

11. Although the sale of electricity is excluded from the
Convention’s sphere of application (article 2 (f)), a court has
applied the Convention to the sale of propane gas.®
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Article 3

(1) Contracts for the supply of goods to be manufactured or produced are to be
considered sales unless the party who orders the goods undertakes to supply a substantial
part of the materials necessary for such manufacture or production.

(2) This Convention does not apply to contracts in which the preponderant part of
the obligations of the party who furnishes the goods consists in the supply of labour or

other services.

OVERVIEW

1. This provision makes clear that the Convention’s
sphere of application extends to some contracts that include
acts in addition to the supply of goods.!

CONTRACTS FOR THE SALE OF GOODS TO BE
MANUFACTURED OR PRODUCED

2. Pursuant to paragraph 1 of article 3, the Convention
extends to contracts for the sale of goods to be manufac-
tured or produced.? This means that the sale of such goods is
subject to the provisions of the Convention as much as the
sale of ready-made goods.? This aspect of the Convention’s
sphere of application is, however, subject to a limitation:
contracts for goods to be manufactured or produced are not
governed by the Convention if the party who “orders” the
goods supplies a “substantial part” of the materials neces-
sary for their manufacture or production.* Article 3 (1) does
not provide specific criteria for determining when the mate-
rials supplied by the buyer constitute a “substantial part”.
Some courts have resorted to a purely quantitative test to
determine whether the materials supplied by the buyer con-
stitute a “substantial part” of the material necessary.’ One
court also considered—on the basis of the French version of
the Convention—the quality of the goods.®

3. Adifferent—albeit related—issue is whether providing
instructions, designs or specifications used for producing
goods is equivalent to the supply of “materials necessary”
for the goods’ manufacture or production; if so, a sales
contract in which the buyer supplies such information is
excluded from the Convention’s sphere of application if
the “substantial part” criterion is met. In one case, a court
held that the Convention was inapplicable, on the grounds
of article 3 (1), to a contract under which the seller had to
manufacture goods according to the buyer’s design speci-
fications.” The court deemed the plans and instructions that
the buyer transmitted to the seller to constitute a “substan-
tial part of the materials necessary” for the production of the
goods. Other courts have found that design specifications are
not considered “materials necessary for the manufacture or
production of goods” within the meaning of article 3 (1).%
A recent Supreme Court decision held that it is no contri-
bution of a “substantial part of the materials” if the seller

manufactures the goods according to the specifications and
orders of the buyer.’

CONTRACTS FOR THE DELIVERY OF
LABOUR AND SERVICES

4. Article 3 (2) extends the Convention’s sphere of
application to contracts in which the seller’s obligations
include—in addition to delivering the goods, transferring the
property and handing over the documents'®—a duty to pro-
vide labour or other services, as long as the supply of labour
or services does not constitute the “preponderant part” of the
seller’s obligations."" It has been held that work done to pro-
duce the goods themselves is not to be considered the supply
of labour or other services for purposes of article 3 (2)."
In order to determine whether the obligations of the seller
consist preponderantly in the supply of labour or services,
a comparison must be made between the economic value of
the obligations relating to the supply of labour and services
and the economic value of the obligations regarding the
goods,' as if two separate contracts had been made.'* Thus,
where the obligation regarding the supply of labour or ser-
vices amounts to more than 50 per cent of the seller’s obliga-
tions, the Convention is inapplicable.'> Some courts require
that the value of the service obligation “clearly” exceeds
that of the goods.!® On the basis of this reasoning, several
courts stated that a contract for the delivery of goods provid-
ing also for the “seller’s” obligation to install the goods is
generally covered by the Convention, since the installation
obligation is generally minor in value compared to the more
traditional “sale” obligations.!” Similarly, a contract for the
delivery of goods obliging the seller to also assemble the
goods does not generally fall under the article 3 (2) exclu-
sion.'® The same holds true for contracts for the delivery of
goods that also contain an obligation to train personnel,'
to provide maintenance services,? or to design the goods,
if these additional obligations are only ancillary to the
primary obligation to make delivery. On the basis of very
similar reasoning, one court decided that a contract for a
market study did not fall under the Convention’s sphere of
application.?” On the other hand, a contract for the disman-
tling and sale of a second-hand hangar was deemed to fall
within the Convention’s sphere of application on the ground
that the value of the dismantling services amounted to only
25 per cent of the total value of the contract.?
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5. While one court stated that turn-key contracts are
governed by the Convention except when the obliga-
tions other than that of delivering the goods prevail from
an economic value point of view,** several courts stated
that turn-key contracts are generally not covered by the
Convention,” because turn-key contracts “do not so much
provide for an exchange of goods against payment, but
rather for a network of mutual duties to collaborate with
and assist the other party”.*

6. It has also been stated that factors other than purely
economic ones—such as the circumstances surrounding the
conclusion of the contract,” the purpose of the contract®®

and the interest of the parties in the various performances®
—should also be taken into account in evaluating whether
the obligation to supply labour or services is preponder-
ant.’ Another court referred to the essential purpose of the
contract as a criterion relevant to determining whether the
Convention was applicable.’!

7. The party who relies on article 3 (2) to exclude the
application of the Convention to a contract in which the
party who has to furnish the goods also has to supply labour
or other services bears the burden of proving that the supply
of labour or services constitutes the preponderant part of the
obligations.*
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Article 4

This Convention governs only the formation of the contract of sale and the rights and
obligations of the seller and the buyer arising from such a contract. In particular, except as
otherwise expressly provided in this Convention, it is not concerned with:

(a) The validity of the contract or of any of its provisions or of any usage;

(b) The effect which the contract may have on the property in the goods sold.

OVERVIEW

1. The first sentence of article 4 lists matters to which
the Convention’s provisions prevail over those of domestic
law, i.e., the formation of contract and the rights and obli-
gations of the parties.' The second sentence contains a non-
exhaustive list of issues with which, except where expressly
provided otherwise, the Convention is not concerned,
namely, the validity of the contract or any of its provisions
or any usage, as well as the effect which the contract may
have on the property in the goods sold. The issues referred
to in the second part of article 4 were excluded from the
Convention because dealing with them would have delayed
the conclusion of the Convention.>

2. Some courts state that the Convention is exhaustive.?
Still, there are matters not governed by the Convention.
These matters are to be settled either in conformity with the
applicable uniform rules* or the applicable domestic law to
be identified on the basis of the rules of private international
law of the forum.’

ISSUES DEALT WITH BY THE CONVENTION

3. As far as formation of the contract is concerned, the
Convention merely governs the objective requirements for
concluding the contract.® The issue of whether a contract is
validly formed, however, is subject to the applicable national
rules, except for those issues as to which the Convention
provides exhaustive rules.” Thus, issues such as capacity
to contract,? illegality’ and the consequences of mistake,'”
duress and fraud!" are left to the applicable domestic law,'?
as are those of misrepresentation'® and negligence.'* Where,
however, one party errs concerning the quality of the goods
to be delivered or the solvency of the other party, the rules of
the otherwise applicable law give way to those of the Con-
vention, since the Convention exhaustively deals with those
matters. CISG also covers the plea of non-fulfillment of the
contract as a defence to suspend the own performance.'
(The own performance (?))

4. Although article 4 does not expressly mention the issue
as one governed by the Convention, some courts' (albeit not
all)'” have concluded that burden of proof questions come
within the scope of the Convention.!® This view is based on
the fact that the Convention includes at least one provision,
article 79, which expressly deals with the burden of proof."

Outside of situations governed by article 79 or any other pro-
vision that expressly addresses the issue, the issue is there-
fore governed by the Convention albeit not expressly settled
by it. Thus, article 7 (2) requires the question to be resolved
in conformity with the general principles on which the
Convention is based.” The following general principles for
allocating the burden of proof have been identified: the party
that wants to derive beneficial legal consequences from a
legal provision has to prove the existence of the factual pre-
requisites of the provision;* the party claiming an exception
has to prove the factual prerequisites of that exception.?

5. The foregoing principles have led courts to conclude that
the party claiming that a contract is not governed by the Con-
vention pursuant to its article 3 (2) bears the burden of proof.*

6. The aforementioned general principles have led
courts also to state that a buyer who asserts that goods are
non-conforming has the burden of proving the non-
conformity* as well as the existence of a proper notice of
non-conformity. Similarly, various courts have decided that
the buyer had to pay the price and was not entitled to damages
ortoavoidance of the contract for non-conformity of the goods
under article 35 because the buyer had not proved the non-
conformity.” In one case, a court decided that the buyer had
lost the right to rely upon a non-conformity, because it did
not prove that it gave timely notice to the seller.”’

7. The aforementioned general principles have been used
to allocate the burden of proof under article 42 of the CISG.
Article 42 provides that the seller must deliver goods which
are free from any third-party right or claim based on indus-
trial property or other intellectual property, of which the
seller knew or could not have been unaware. Several courts
held that the buyer had the burden of proving that the seller
knew or could not have been unaware of the third-party
industrial or intellectual property rights.?®

8. The Convention’s general principles on burden of proof
were also the basis of several decisions dealing with issues
on damages. One court stated that “according to the Conven-
tion the damaged buyer has the burden of proving the objec-
tive prerequisites of his claim for damages. Thus, he has to
prove the damage, the causal link between the breach of
contract and the damage as well as the foreseeability of the
loss”.? Other cases have stated more generally that the party
claiming damages has to prove the losses suffered.® It is not
clear, however, whether the Convention itself establishes
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the degree of evidence necessary to prove the damages or
whether that degree is to be derived from the lex fori.*!

VALIDITY OF THE CONTRACT AND OF USAGES

9.  Although the Convention generally leaves issues con-
cerning the validity of the contract, defined as “any issue by
which the ‘domestic law would render the contract void, void-
able, unenforceable’,”*? and of individual contract clauses,*
such as a disclaimer,* a liquidated damages clause® or a
non-competition clause® to the applicable national law,” in at
least one respect the Convention’s provisions may contradict
domestic validity rules.®® Article 11 provides that a contract
for the international sale of goods need not be concluded in or
evidenced by writing and is not subject to any other require-
ment of form; in some legal systems form requirements for
a contract for the sale of goods are considered to be a matter
of contractual validity.* For the question whether domestic
law requirements of “consideration” or “causa” are matters
of “validity” beyond the scope of the Convention, see para-
graph 10 of the Digest for Part II of the Convention.

10. The issue of whether a contract is validly concluded
by a third person acting on behalf of one of the parties is
left to the applicable national law,*’ since agency is not gov-
erned by the Convention.*' The same is true for the validity
of standard contract terms,* although the issue of whether
they become part of the contractual agreement is to be deter-
mined pursuant to the rules of the CISG,* at least according
to some courts.*

11. The validity of usages—which is not dealt with by the
Convention,® but is left to the applicable domestic law*
—must be distinguished from the question of how usages
are defined, under what circumstances they bind the parties,
and what their relationship is with the rules set forth in the
Convention. The latter issues are dealt with in article 9.+

EFFECT ON THE PROPERTY IN THE GOODS SOLD

12.  The Convention makes clear that it does not govern the
passing of the property in the goods sold.*® During the drafting
process, it was deemed impossible to unify the rules on this
point.* Thus, the effect of a sales contract on the property in
the goods is left to the applicable national law, to be deter-
mined by the rules of private international law of the forum.

13. The Convention does not govern the validity of a

retention of title clause,” nor does it deal with the right of
retention.’!

Notes

OTHER ISSUES NOT DEALT WITH BY
THE CONVENTION

14. The Convention itself expressly lists several examples of
issues with which it is not concerned.> There are many other
issues not governed by the Convention. Courts have identified
the following additional issues as beyond the Convention’s
scope of application: the legal effect of a deposit;> the valid-
ity of a choice of forum clause,™ the validity (and scope) of
a penalty clause,> the validity of a settlement agreement,*® an
assignment of receivables,” assignment of a contract,® set-
off* (but differently where the mutual claims all arise from a
contract governed by the Convention),% the theory of impré-
vision known in Belgium law,®' the statute of limitations,®
the issue of whether a court has jurisdiction® and, generally,
any other issue of procedural law, an assumption of debts,
an acknowledgement of debts,* the effects of the contract on
third parties®” as well as the issue of whether one is jointly
liable.%® Also the question of whether the buyer as the new
owner of an enterprise is liable for the obligations of the seller
and former owner does not fall under CISG.* A Supreme
Court held that CISG does not cover the question of whether a
party is validly authorized to conclude the contract. This issue
is determined by the applicable national law.” According to
some courts, the Convention does not deal with tort claims;”"
one court expressly stated that a “tortious interference with
business expectancy claim is not pre-empted by the CISG”."™
That same court held that the Convention pre-empted unjust
enrichment’ and restitution claims.” According to a different
court, the admissibility of claims based on unjust enrichment
is left to the applicable domestic law.”

15. Some courts have found that estoppel issues are not
governed by the Convention,’® but other courts have con-
cluded that estoppel should be regarded as a general prin-
ciple of the Convention.”” A court has also ruled that the
question of priority rights in the goods as between the seller
and a third party creditor of the buyer is, under article 4,
beyond the scope of the Convention and is governed instead
by applicable national law, under which the third party cred-
itor prevailed.”

16. According to some courts, the issue of the currency
of payment is not governed by the Convention and, in the
absence of a choice by the parties,” is left to applicable
domestic law.?° One court found that, absent an agreement
of the parties on the matter, the currency of payment is
the currency of the place of payment as determined by
article 57.8!

17. One court expressly stated that the Convention does
not identify the place of conclusion of the contract.®

'For mere references to the text of article 4 (1) in case law, see U.S. District Court, Eastern District of California, United States, 21 January
2010, available on the Internet at www.cisg.law.pace.edu; Tribunal cantonal du Valais, Switzerland, 28 January 2009, English translation
available on the Internet at www.cisg.law.pace.edu; District Court in Nitra, Slovakia, 29 May 2008, English translation available on the
Internet at www.cisg.law.pace.edu; U.S. District Court, Southern District of Florida, United States, 19 May 2008, available on the Internet at
www.cisg.law.pace.edu; CLOUT case No. 490 [Cour d’appel de Paris, France, 10 September 2003]; CLOUT case No. 241 [Cour de cassa-

tion, France, 5 January 1999].

2See Report of the Working Group on the International Sale of Goods on the work of its ninth session (Geneva, 19-30 September 1977)
(A/CN.9/142), reproduced in the UNCITRAL Yearbook, 1978, at p. 65, paragraphs 48-51, 66, 69.
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4See CLOUT case No. 202 [Cour d’appel de Grenoble, France, 13 September 1995] (stating that the assignment of receivables is not
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of application).

3See Tribunal cantonal du Valais, Switzerland, 28 January 2009, English translation available on the Internet at www.cisg.law.pace.edu;
CLOUT case No. 97 [Handelsgericht des Kantons Ziirich, Switzerland, 9 September 1993].
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13 April 2000].
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International Economic and Trade Arbitration Commission, People’s Republic of China, 2005 (Arbitral award No. CISG/2005/03), English
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Internet at www.cisg.law.pace.edu.

12See Schiedsgericht der Handelskammer Ziirich, Switzerland, 31 May 1996, Unilex.
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Ltd v. The Money Consultants Inc. a/n Bonici Fashion) (2010) Zhe Shang Wai Zhong Zi No. 77 Civil Judgment, available on the Internet at
www.ccmt.org.cn.

3*See Bundesgerichtshof, Germany, 25 March 2015, CISG-online No. 2588 (CISG does not regulate the formation and form of a choice
of court agreement; however, the agreement on the sale may indicate also agreement on the choice of court); Cdmara Nacional de los Apela-
ciones en lo Comercial, Argentina, 14 October 1993, Unilex.

%See CLOUT case No. 1399 [Oberlandesgericht Hamburg, Germany, 25 January 2008], English translation available on the Internet at
www.cisg.law.pace.edu; Tribunal of International Commercial Arbitration at the Russian Federation Chamber of Commerce and Industry,
Russian Federation, 1 March 2006, English translation available on the Internet at www.cisg.law.pace.edu; Tribunal of International Com-
mercial Arbitration at the Russian Federation Chamber of Commerce and Industry, Russian Federation, 13 January 2006, English translation
available on the Internet at www.cisg.law.pace.edu; China International Economic and Trade Arbitration Commission, People’s Republic of
China, 2005 (Arbitral award No. CISG/2005/05), English translation available on the Internet at www.cisg.law.pace.edu; China International
Economic and Trade Arbitration Commission, People’s Republic of China, 2005 (Arbitral award No. CISG/2005/04), English translation
available on the Internet at www.cisg.law.pace.edu; Tribunal of International Commercial Arbitration at the Russian Federation Chamber of
Commerce and Industry, Russian Federation, 27 April 2005, English translation available on the Internet at www.cisg.law.pace.edu; China
International Economic and Trade Arbitration Commission, People’s Republic of China, 2004 (Arbitral award No. CISG/2004/07), English
translation available on the Internet at www.cisg.law.pace.edu; Tribunal of International Commercial Arbitration at the Russian Federation
Chamber of Commerce and Industry, Russian Federation, 9 June 2004, English translation available on the Internet at www.cisg.law.pace.edu;
Tribunal of International Commercial Arbitration at the Russian Federation Chamber of Commerce and Industry, Russian Federation,
24 May 2004, English translation available on the Internet at www.cisg.law.pace.edu; Tribunal of International Commercial Arbitration at the
Russian Federation Chamber of Commerce and Industry, Russian Federation, 20 April 2004, English translation available on the Internet at
www.cisg.law.pace.edu; Tribunal of International Commercial Arbitration at the Russian Federation Chamber of Commerce and Industry,
Russian Federation, 19 March 2004, English translation available on the Internet at www.cisg.law.pace.edu; Tribunale di Padova, Italy,
25 February 2004, English translation available on the Internet at www.cisg.law.pace.edu; Tribunal of International Commercial Arbitration at
the Russian Federation Chamber of Commerce and Industry, Russian Federation, 19 February 2004, English translation available on the
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Internet at www.cisg.law.pace.edu; Tribunal of International Commercial Arbitration at the Russian Federation Chamber of Commerce and
Industry, Russian Federation, 16 April 2003, English translation available on the Internet at www.cisg.law.pace.edu; Tribunal of International
Commercial Arbitration at the Russian Federation Chamber of Commerce and Industry, Russian Federation, 4 April 2003, English translation
available on the Internet at www.cisg.law.pace.edu; Tribunal of International Commercial Arbitration at the Russian Federation Chamber
of Commerce and Industry, Russian Federation, 18 February 2002, English translation available on the Internet at www.cisg.law.pace.edu;
Rechtbank van Koophandel Hasselt, Belgium, 17 June 1998, available on the Internet at www.law.kuleuven.be; Hof van Beroep Antwerpen,
Belgium, 18 June 1996, available on the Internet at www.law.kuleuven.be; Gerechtshof Arnhem, Netherlands, 22 August 1995, Nederlands
Internationaal Privaatrecht, 1995, No. 514; CLOUT case No. 104 [Court of Arbitration of the International Chamber of Commerce, 1992
(Award no. 7197)].

%See CLOUT case No. 47 [Landgericht Aachen, Germany, 14 May 1993] (see full text of the decision).

’See Handelsgericht Aargau, Switzerland, 26 November 2008, English translation available on the Internet at www.cisg.law.pace.edu;
District Court in Trnava, Slovakia, 17 September 2008, English translation available on the Internet at www.cisg.law.pace.edu; CLOUT case
No. 1399 [Oberlandesgericht Hamburg, Germany, 25 January 2008], English translation available on the Internet at www.cisg.law.pace.edu;
Regional Court in Kosice, Slovakia, 22 May 2007, English translation available on the Internet at www.cisg.law.pace.edu; Tribunal of Inter-
national Commercial Arbitration at the Russian Federation Chamber of Commerce and Industry, Russian Federation, 27 May 2005, English
translation available on the Internet at www.cisg.law.pace.edu; Tribunale di Padova, Italy, 25 February 2004, English translation available on
the Internet at www.cisg.law.pace.edu; Bundesgerichtshof, Germany, 9 January 2002, English translation available at www.cisg.law.pace.edu;
CLOUT case No. 428 [Oberster Gerichtshof, Austria, 7 September 2000], Unilex; Oberster Gerichtshof, Austria, 25 June 1998, Zeitschrift
fiir Rechtsvergleichung, 2000, 77; Oberlandesgericht Graz, Austria, 15 June 2000, English translation available on the Internet at www.cisg.
law.pace.edu; CLOUT case No. 269 [Bundesgerichtshof, Germany, 12 February 1998] (see full text of the decision); CLOUT case No. 334
[Obergericht des Kantons Thurgau, Switzerland, 19 December 1995]; Tribunal de commerce Nivelles, Belgium, 19 September 1995, Unilex;
CLOUT case No. 132 [Oberlandesgericht Hamm, Germany, 8 February 1995]; Bezirksgericht Arbon, Switzerland, 9 December 1994, Unilex.

%See CLOUT case No. 124 [Bundesgerichtshof, Germany, 15 February 1995] (see full text of the decision).

¥See U.S. District Court, Northern District of Illinois, United States, 21 March 2012 (Maxxsonics USA, Inc. v. Fengshung Peiying Electro
Acoustic Company Ltd), available on the Internet at www.cisg.law.pace.edu; Bundesgerichtshof, Germany, 23 June 2010, in Internationales
Handelsrecht, 2010, 217, 221; Appellationsgericht Basel-Stadt, Switzerland, 26 September 2008, English translation available on the Internet
at www.cisg.law.pace.edu; CLOUT case No. 1231 [Oberlandesgericht Koln, Germany, 19 May 2008];] Monomeles Protodikio Thessalon-
ikis, Greece, 2007 (docket No. 43945/2007), English abstract available on the Internet at www.cisg.law.pace.edu; CLOUT case No. 823
[Oberlandesgericht Koln, Germany, 13 February 2006], also in Internationales Handeslrecht, 2006, 145 ff.; CLOUT case No. 908
[Handelsgericht Ziirich, Switzerland, 22 December 2005]; Oberlandesgericht Linz, Austria, 23 March 2005, English translation available
on the Internet at www.cisg.law.pace.edu; Oberlandesgericht Stuttgart, Germany, 20 December 2004, English translation available on the
Internet at www.cisg.law.pace.edu; Oberlandesgericht Diisseldorf, Germany, 22 July 2004, English translation available on the Internet at
www.cisg.law.pace.edu; CLOUT case No. 894 [Bundesgericht, Switzerland, 7 July 2004]; Tribunale di Padova, Italy, 25 February 2004,
English translation available on the Internet at www.cisg.law.pace.edu; Landgericht Bielefeld, Germany, 12 December 2003, English trans-
lation available on the Internet at www.cisg.law.pace.edu; Oberlandesgericht Diisseldorf, Germany, 25 July 2003, English translation avail-
able on the Internet at www.cisg.law.pace.edu; Landgericht Monchengladbach, Germany, 15 July 2003, English translation available on the
Internet at www.cisg.law.pace.edu; Bundesgerichtshof, Germany, 9 January 2002, English translation available at www.cisg.law.pace.edu;
CLOUT case No. 605 [Oberster Gerichtshof, Austria, 22 October 2001], also in Internationales Handelsrecht, 2002, 27, CLOUT case
No. 727 [Chamber of National and International Arbitration of Milan, Italy, 28 September 2001]; Oberlandesgericht Koln, Germany,
28 May 2001, English translation available on the Internet at www.cisg.law.pace.edu; CLOUT case No. 378 [Tribunale di Vigevano, Italy,
12 July 2000] (see full text of the decision); CLOUT case No. 360 [Amtsgericht Duisburg, Germany, 13 April 2000], Unilex; CLOUT case
No. 232 [Oberlandesgericht Miinchen, Germany, 11 March 1998]; CLOUT case No. 259 [Kantonsgericht Freiburg, Switzerland, 23 January
1998]; Landgericht Hagen, Germany, 15 October 1997, available on the Internet at www.cisg-online.ch; Landgericht Miinchen, Germany,
6 May 1997, available on the Internet at www.cisg-online.ch; CLOUT case No. 273 [Oberlandesgericht Miinchen, Germany, 9 July 1997]
(see full text of the decision); CLOUT case No. 275 [Oberlandesgericht Diisseldorf, Germany, 24 April 1997] (see full text of the decision);
CLOUT case No. 169 [Oberlandesgericht Diisseldorf, Germany, 11 July 1996]; Landgericht Duisburg, Germany, 17 April 1996, Unilex;
CLOUT case No. 289 [Oberlandesgericht Stuttgart, Germany, 21 August 1995]; Landgericht Miinchen, Germany, 20 March 1995, Unilex;
Rechtbank Middelburg, Netherlands, 25 January 1995, Unilex; Amtsgericht Mayen, Germany, 6 September 1994, available on the Internet at
www.cisg-online.ch; CLOUT case No. 281 [Oberlandesgericht Koblenz, Germany, 17 September 1993]; CLOUT case No. 125 [Oberlandes-
gericht Hamm, Germany, 9 June 1995]; Rechtbank Roermond, Netherlands, 6 May 1993, Unilex; CLOUT case No. 99 [Rechtbank Arnhem,
Netherlands, 25 February 1993].

®See Bundesgerichtshof, Germany, 24 September 2014, Neue Juristische Wochenschrift 2015, 867 = CISG-online No. 2545 (para. 51 ss.:
CISG covers set-off only if the mutual claims stem from the same CISG contract; where in such a case a party raises the express or implied
defence of set-off, the mutual claims are therefore extinguished to the extent they are equal in amount unless the parties have agreed on an
exclusion of set-off); Bundesgerichtshof, Germany, 14 May 2014, Neue Juristische Wochenschrift 2014, 3156 = CISG-online No. 2493
(para. 18: CISG does not cover set-off if the mutual claims are “inconnex” [only one claim stems from a CISG contract]); also Handelsger-
icht Kanton St. Gallen, Switzerland, 14 June 2012, Internationales Handelsrecht 2014, 16 = CISG-online No. 2468; further CLOUT case
No. 821 [Oberlandesgericht Karlsruhe, Germany, 20 July 2004]; CLOUT case No. 591 [Oberlandesgericht Diisseldorf, Germany,
28 May 2004]; CLOUT case No. 605 [Oberster Gerichtshof, Austria, 22 October 2001], also available on the Internet at www.cisg.at.
For the application of the Convention to set-off in respect of receivables arising out of contracts governed by the Convention, see Kan-
tongsgericht Zug, Switzerland, 14 December 2009, available on the Internet at www.cisg-online.ch; Landgericht Stuttgart, Germany,
29 October 2009, English translation available on the Internet at www.cisg.law.pace.edu; CLOUT case No. 360 [Amtsgericht Duisburg,
Germany, 13 April 2000], Unilex; CLOUT case No. 273 [Oberlandesgericht Miinchen, Germany, 9 July 1997] (see full text of the decision).

®"Hof van Cassatie, Belgium, 19 June 2009, English translation available on the Internet at www.cisg.law.pace.edu.

©2See Bundesgerichtshof, Germany, 23 October 2013, Internationales Handelsrecht 2014, 25 = CISG-online No. 2474; Bundesgericht,
Switzerland, 18 May 2009, English translation available on the Internet at www.cisg.law.pace.edu; Appellationsgericht Basel-Stadt, Swit-
zerland, 26 September 2008, English translation available on the Internet at www.cisg.law.pace.edu; Supreme Court, Slovakia, 30 April
2008, English translation available on the Internet at www.cisg.law.pace.edu; CLOUT case No. 823 [Oberlandesgericht Koln, Germany,
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13 February 2006], also in Internationales Handeslrecht, 2006, 145 ff.; Cour d’appel de Versailles, France, 13 October 2005, English trans-
lation available on the Internet at www.cisg.law.pace.edu; CLOUT case No. 946 [Krajsky sud v. Bratislave, Slovakia, 11 October 2005],
available on the Internet at www.cisg.law.pace.edu; Tribunal of International Commercial Arbitration at the Russian Federation Chamber of
Commerce and Industry, Russian Federation, 2 June 2005, English translation available on the Internet at www.cisg.law.pace.edu; CLOUT
case No. 906 [Kantonsgericht Nidwalden, Switzerland, 23 May 2005], English translation available on the Internet at www.cisg.law.pace.edu;
Hof van Beroep Ghent, Belgium, 4 October 2004, English translation available on the Internet at www.cisg.law.pace.edu; CLOUT case
No. 821 [Oberlandesgericht Karlsruhe, Germany, 20 July 2004]; Tribunal of International Commercial Arbitration at the Russian Federation
Chamber of Commerce and Industry, Russian Fedration, 9 June 2004, English translation available on the Internet at www.cisg.law.pace.edu;
Hof van Beroep Ghent, Belgium, 17 May 2004, English translation available on the Internet at www.cisg.law.pace.edu; Tribunal of Inter-
national Commercial Arbitration at the Ukrainian Chamber of Commerce and Trade, Ukraine, 15 April 2004, English translation available
on the Internet at www.cisg.law.pace.edu; Tribunale di Padova, Italy, 25 February 2004, English translation available on the Internet at
www.cisg.law.pace.edu; CLOUT case No. 892 [Kantonsgericht Schaffhausen, Switzerland, 27 January 2004]; CLOUT case No. 635 [Ober-
landesgericht Karlsruhe, Germany, 10 December 2003]; Oberlandesgericht Zweibriicken, Germany, 26 July 2002, English translation availa-
ble on the Internet at www.cisg.law.pace.edu; Court of Arbitration of the International Chamber of Commerce. France, 2002 (Arbitral award
No. 11333), English translation available on the Internet at www.cisg.law.pace.edu; CLOUT case No. 879 [Handelsgericht Bern, Switzerland,
19 January 2002]; Rechtbank van Koophandel Ieper, Belgium, 29 January 2001, available on the Internet at www.law.kuleuven.be; CLOUT
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©See Bundesgericht, Switzerland, 11 July 2000, Unilex; CLOUT case No. 196 [Handelsgericht des Kantons Ziirich, Switzerland, 26 April
1995] (see full text of the decision).

®Tribunal cantonal du Valais, Switzerland, 21 February 2005, English translation available on the Internet at www.cisg.law.pace.edu;
CLOUT case No. 1402 [Cour de Justice de Geneve, Switzerland, 15 November 2002], English translation available on the Internet at
www.cisg.law.pace.edu; Bundesgericht, Switzerland, 11 July 2000, Unilex.

% See Landgericht Hamburg, Germany, 2 November 2005, English translation available on the Internet at www.cisg.law.pace.edu; Oberster
Gerichtshof, Austria, 24 April 1997, Unilex.

®See Bundesgericht, Switzerland, 17 October 2000, English translation available on the Internet at www.cisg.law.pace.edu; CLOUT case
No. 338 [Oberlandesgericht Hamm, Germany, 23 June 1998].

See CLOUT case No. 848 [U.S. District Court, Middle District of Pennsylvania, United States, 6 January 2006], also in 2006 U.S. Dist.
LEXIS 1569 (American Mint LLC, Goede Beteiligungsgesellschaft, and Michael Goede v. GOSoftware, Inc.); U.S. District Court, Middle
District of Pennsylvania, United States, 16 August 2005, available on the Internet at www.cisg.law.pace.edu; U.S. District Court, Northern Dis-
trict of Illinois,United States, 30 March 2005, available on the Internet at www.cisg.law.pace.edu; CLOUT case No. 613 [U.S. District Court,
Northern District of Illinois, United States, 28 March 2002], Unilex; CLOUT case No. 269 [Bundesgerichtshof, Germany, 12 February 1998].

%See Landgericht Miinchen, Germany, 25 January 1996, Unilex.
®“Bundesgerichtshof, Germany, 23 October 2013, Internationales Handelsrecht 2014, 25 = CISG-online No. 2474.
"“Bundesgerichtshof, Germany, 25 March 2015, CISG-online No. 2588 (para. 46).

"CLOUT Case No. 579 [U.S. District Court, Southern District Court of New York, United States, 10 May 2002]; CLOUT case No. 420
[U.S. District Court, Eastern District of Pennsylvania, United States, 29 August 2000].

2U.S. District Court, Eastern District of Missouri, United States, 10 January 2011 (Semi-Materials Co., Ltd v. MEMC Electronic Materi-
als, Inc.), available on the Internet at www.cisg.law.pace.edu (domestic law claims for unjust enrichment/restitution are pre-empted by CISG
when those claims are based on breach of intentional contract governed by CISG); U.S. District Court, Eastern District of Arkansas, United
States, 23 December 2009, available on the Internet at www.cisg.law.pace.edu.

3U.S. District Court, Eastern District of Missouri, United States, 10 January 2011 (Semi-Materials Co., Ltd v. MEMC Electronic Materi-
als, Inc.), available on the Internet at www.cisg.law.pace.edu (domestic law claims for unjust enrichment/restitution are pre-empted by CISG
when those claims are based on breach of contract governed by CISG); U.S. District Court, Eastern District of Arkansas, United States,
23 December 2009, available on the Internet at www.cisg.law.pace.edu; see also U.S. District Court, Southern District of Ohio, United States,
26 March 2009, available on the Internet at www.cisg.law.pace.edu.

#U.S. District Court, Eastern District of Arkansas, United States, 23 December 2009, available on the Internet at www.cisg.law.pace.edu.
SCLOUT case No. 894 [Bundesgericht, Switzerland, 7 July 2004].

*U.S. District Court, Northern District of Illinois, United States, 30 March 2005, available on the Internet at www.cisg.law.pace.edu;
Arrondissementsrechtbank Amsterdam, Netherlands, 5 October 1994, Nederlands Internationaal Privaatrecht, 1995, No. 231.

"See CLOUT case No. 230 [Oberlandesgericht Karlsruhe, Germany, 25 June 1997] (see full text of the decision); CLOUT case
No. 94 [Internationales Schiedsgericht der Bundeskammer der gewerblichen Wirtschaft—Wien, Austria, 15 June 1994]; CLOUT case No. 93
[Internationales Schiedsgericht der Bundeskammer der gewerblichen Wirtschaft—Wien, Austria, 15 June 1994] (see full text of the decision);
Hof ’s-Hertogenbosch, Netherlands, 26 February 1992, Unilex.

BCLOUT case No. 613 [U.S. District Court, Northern District of Illinois, United States, 28 March 2002] also in 2002 Westlaw 655540
(Usinor Industeel v. Leeco Steel Products, Inc.) and available on the Internet at www.cisg.law.pace.edu.
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"For a case expressly referring to the fact that the parties are free to choose the currency since the Convention does not deal with the issue,
see CLOUT case No. 84 [Oberlandesgericht Frankfurt a.M., Germany, 20 April 1994] (see full text of the decision).

80See CLOUT case No. 907 [Tribunal cantonal du Valais, Switzerland, 27 May 2005]; Tribunal cantonal du Valais, Switzerland,
19 August 2003, English translation available on the Internet at www.cisg.law.pace.edu; Juzgado Comercial No. 26 Secretaria No. 51, Buenos
Aires, Argentina, 2 July 2003, English translation available on the Internet at www.cisg.law.pace.edu; Juzgado Comercial No. 26 Secretaria
No. 52, Buenos Aires, Argentina, 17 March 2003, English translation available on the Internet at www.cisg.law.pace.edu; CLOUT case
No. 605 [Oberster Gerichtshof, Austria, 22 October 2001], also available on the Internet at www.cisg.at; CLOUT case No. 255 [Tribunal
cantonal du Valais, Switzerland, 30 June 1998]; CLOUT case No. 251 [Handelsgericht des Kantons Ziirich, Switzerland, 30 November 1998]
(see full text of the decision).

8ICLOUT case No. 80 [Kammergericht Berlin, Germany, 24 January 1994]; see, however, Landgericht Berlin, 24 March 1998, Unilex
(describing an alternative view that the Convention does not contain a general principle to address this issue).

82Monomeles Protodikio Thessalonikis, Greece, 2008 (docket No. 16319/2007), English abstract available on the Internet at www.cisg.law.
pace.edu.
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Article 5

This Convention does not apply to the liability of the seller for death or personal

injury caused by the goods to any person.

OVERVIEW

1. Pursuant to this provision, the Convention does not
deal with liability for death or personal injury caused by
the goods to any person,' regardless of whether the injured
party is the buyer or a third party. Consequently, national law
applies to those matters.

SCOPE OF THE EXCLUSION

2. Article 5 declares that the Convention does not gov-
ern liability for death or personal injury “to any person”.?
Although this can be read to exclude a buyer’s claim
against the seller for pecuniary loss resulting from the
buyer’s liability to third parties for personal injury caused
by the goods, one court has applied the Convention to such
a claim.?

Notes

3. According to part of the case law, any claims for
damage to property caused by non-conforming goods are
governed by the Convention and do not fall within scope
of the article 5 exclusion.* This excludes any concurrent
domestic remedies for damage to property. Consequently,
in those cases where the Convention applies, it requires
a buyer to notify the seller of the lack of conformity that
caused the damage to property in order for the buyer not to
lose its claim.> Where the damage to property is not “caused
by the goods”, as where the buyer’s property is damaged by
delivery of the goods, the liability issue must be settled on
the basis of applicable domestic law.

4.  According to some courts, however, the Convention
does not deal with concurrent tort claims® or claims based on
the seller’s negligent or fraudulent misrepresentation,’” thus
not pre-empting any such claim, but rather leaving it to the
applicable domestic law to determine the prerequisites of
any such claim.

'See CLOUT case No. 196 [Handelsgericht des Kantons Ziirich, Switzerland, 26 April 1995] (see full text of the decision).

2CLOUT case No. 196 [Handelsgericht des Kantons Ziirich, Switzerland, 26 April 1995].

3See CLOUT case No. 49 [Oberlandesgericht Diisseldorf, Germany, 2 July 1993] (see full text of the decision).

4See CLOUT case No. 196 [Handelsgericht des Kantons Ziirich, Switzerland, 26 April 1995].

’See CLOUT case No. 280 [Thiiringer Oberlandesgericht, Germany, 26 May 1998]; CLOUT case No. 196 [Handelsgericht des Kantons

Ziirich, Switzerland, 26 April 1995].

¢U.S. District Court, Eastern District of Arkansas, United States, 23 December 2009, available on the Internet at www.cisg.law.pace.edu;
CLOUT Case No. 579 [U.S. Southern District Court for New York, United States, 10 May 2002]; CLOUT case No. 420 [U.S. District Court,

Eastern District of Pennsylvania, United States, 29 August 2000].

"U.S. District Court, Eastern District of Arkansas, United States, 23 December 2009, available on the Internet at www.cisg.law.pace.edu;
U.S. District Court, Southern District of Ohio, United States, 26 March 2009, available on the Internet at www.cisg.law.pace.edu; U.S.
District Court, Southern District of Ohio, United States, 10 October 2006, available on the Internet at www.cisg.law.pace.edu; CLOUT case
No. 579 [U.S. District Court, Southern District of New York, United States, 10 May 2002].
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Article 6

The parties may exclude the application of this Convention or, subject to article 12,
derogate from or vary the effect of any of its provisions.

INTRODUCTION

1. According to article 6 of the Convention, the parties
may exclude the Convention’s application (totally or par-
tially) or derogate from its provisions. Thus, even if the
Convention would otherwise be applicable, courts must
determine that the parties have not excluded the Conven-
tion nor derogated from its provisions,! thus elevating the
lack of an exclusion to an applicability requirement of the
Convention. It has been held that the Convention may be
so excluded or its provisions derogated from even where it
has been incorporated into, and has thus become part of, the
domestic law of a Contracting State which governs the con-
tract in question by virtue of the applicable private interna-
tional law rules.?

2. According to several courts, opting-out requires a
clear,> unequivocal* and affirmative’ agreement of the
parties.’ According to one court, however, for the Conven-
tion not to apply it suffices that the “contract contains a
choice-of-law provision.”” Given that the invocation of
article 1 (1) (a) does not depend on both parties agreeing
upon the application of the Convention, the Convention
cannot be excluded simply because one party makes an
objection to its application.’

3. By allowing the parties to exclude the Convention
or derogate from its provisions, the drafters affirmed the
principle that the primary source of rules for international
sales contracts is party autonomy.’ Thus the drafters clearly
acknowledged the Convention’s non-mandatory nature'® and
the central role that party autonomy plays in international
commerce—specifically, in international sales."!

DEROGATION

4. Article 6 distinguishes between excluding application
of the Convention entirely and derogating from some of its
provisions.'? The former is not subject to any express limi-
tations in the Convention, but the latter is. Where one party
to a contract governed by the Convention has its place of
business in a State that has made a reservation under article
96, the parties may not derogate from or vary the effect
of article 12.'* In such cases, therefore, any provision “that
allows a contract of sale or its modification or termination
by agreement or any offer, acceptance or other indication of
intention to be made in any form other than in writing does
not apply” (article 12). Otherwise, the Convention does not
expressly limit the parties’ right to derogate from any provi-
sion of the Convention.

5. Although the Convention does not expressly so state,
the parties cannot derogate from the public international
law provisions of the Convention (i.e. articles 89-101)
because those provisions address issues relevant to
Contracting States rather than private parties.”” One court
also stated that article 28 of the Convention cannot be der-
ogated from.!®

6. One court acknowledged, for instance, that parties can
derogate from the “reasonable time” period for notice set
forth in article 39 (1) by stating, for example, that notice
must be given “within five working days from the deliv-
ery.”!” One arbitral tribunal stated that the parties can
derogate from the two-year cut-off period provided in arti-
cle 39 (2)."8 A different tribunal stated that the parties are
allowed to derogate from the concept of “delivery” as
found in the Convention.” Yet another court affirmed that
article 55, relating to open-price contracts, is only appli-
cable where the parties have not agreed to the contrary.?
The Austrian Supreme Court®! concluded that article 57
also can be derogated from. An arbitral tribunal stated that
article 6 of the Convention allows parties to derogate from
the Convention’s rules on liability.??

EXPRESS EXCLUSION

7. The parties can expressly exclude application of the
Convention® through, inter alia, the incorporation of stand-
ard contract terms containing a clause expressly excluding
the Convention.”* Express exclusions come in two varieties:
exclusion with and exclusion without indication by the par-
ties of the law applicable to their contract. Where the parties
expressly exclude the Convention and specify the applicable
law, which in some countries can occur in the course of legal
proceedings,” the law applicable will be that designated by
the rules of private international law of the forum,? resulting
(in most countries)? in application of the law chosen by the
parties.”® Where the parties expressly exclude the Conven-
tion but do not designate the applicable law, the governing
law is to be identified by means of the private international
law rules of the forum.

8. One court stated that the Convention was applicable,
despite the express exclusion in the applicable standard
contract terms, of the Convention’s antecedents—namely,
the Uniform Law on the Formation of Contracts for the
International Sale of Goods and the Convention relating to a
Uniform Law on the International Sale of Goods.”
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IMPLICIT EXCLUSION

9. A number of decisions have considered whether appli-
cation of the Convention can be excluded implicitly. Many
tribunals expressly admit the possibility of an implicit exclu-
sion,* as long as the parties’ intent to exclude the Conven-
tion is clear®' and real.’> Although there is no express support
for this view in the language of the Convention, a majority
of delegations were opposed to a proposal advanced dur-
ing the diplomatic conference which would have permitted
total or partial exclusion of the Convention only if done
“expressly”.* An express reference to the possibility of an
implicit exclusion was eliminated from the text of the Con-
vention merely “lest the special reference to ‘implied’ exclu-
sion might encourage courts to conclude, on insufficient
grounds, that the Convention had been wholly excluded”.**
According to some court decisions® and an arbitral award,*
however, the Convention cannot be excluded implicitly,
based on the fact that the Convention does not expressly
provide for that possibility.

10. Although the Convention’s exclusion is to be evaluated
on a case-by-case basis,*” a variety of ways in which the par-
ties can implicitly exclude the Convention—for example,
by choosing the law?® of a non-Contracting State as the law
applicable to their contract**—have been recognized.

11. More difficult problems are posed if the parties
choose the law of a Contracting State to govern their con-
tract. Some arbitral awards* and several court decisions®!
suggest that such a choice amounts to an implicit exclu-
sion of the Convention, at least when the parties refer to
the “exclusive” applicability of the law of a Contract-
ing State.*” Most court decisions* and arbitral awards,*
however, take a different view. They mainly reason that
the Convention is part of the law of the Contracting State
whose law the parties chose;* and that the parties’ choice
remains meaningful because it identifies the national law to
be used for filling gaps in the Convention.*® According to
this line of decisions, the choice of the law of a Contracting
State, if made without particular reference to the domestic
law of that State, does not exclude the Convention’s appli-
cability,"” not even where the law chosen is that of a State
within a Federal State,*® at least not according to some
courts.” Of course, if the parties clearly chose the domestic
law of a Contracting State, the Convention must be deemed
excluded.”® According to one court, for the Convention to
be considered implicitly excluded, it suffices that the Con-
tract contains a clause making “Australian law applicable
under exclusion of UNCITRAL law”.!

12.  According to some courts, the Convention is implicitly
excluded by the parties’ choice of “the law of a contracting
state insofar as it differs from the law of the national law of
another Contracting State.”>?

13. The choice of a forum may also lead to the implicit
exclusion of the Convention’s applicability.>* However, an
exclusion of the application of the Convention cannot be
inferred solely from the fact that the standard terms pro-
vided for the jurisdiction of the courts of a “Contracting
State.”™ or that an arbitration clause in the contract per-
mitted the arbitrators to apply the domestic law of a non-
Contrating State.

14. The question has arisen whether the Convention’s
application is excluded if the parties litigate a dispute
solely on the basis of domestic law, despite the fact that
all requirements for applying the Convention are satisfied.
Pursuant to various decisions, the mere fact that the parties
based their arguments on domestic law does not by itself
lead to the exclusion of the Convention.”® According to
different courts, if the parties are not aware of the
Convention’s applicability and argue on the basis of a
domestic law merely because they wrongly believe that
law applies, judges should apply the Convention.’” Accord-
ing to yet other courts, the Convention is excluded where
the parties argued their case solely under the domestic law
of the forum.® Similarly, some arbitral tribunals disre-
garded the Convention where the parties had based their
pleadings solely on domestic law.”> Where the parties each
base their pleadings on their respective domestic law, the
Convention cannot be considered to have been excluded by
the parties.®

15. According to some courts, the fact that the parties
incorporated an Incoterm into their agreement does not
constitute an implicit exclusion of the Convention.®!
According to a different court, the Convention can be
excluded if the parties agree on terms that are incompatible
with the Convention.®?

16. One arbitral tribunal expressly stated that “[w]hen a
contractual clause governing a particular matter is in con-
tradiction with the Convention, the presumption is that the
parties intended to derogate from the Convention on that
particular question. It does not affect the applicability of the
Convention in general. The parties’ specific agreement to
reduce, to 12 months, the two-year time limit provided for
in article 39 [of the Convention] does not lead the Arbitral
Tribunal to another finding.”®

17. The party alleging exclusion of the Convention bears
the burden of proof regarding the existence of an agreement
on the exclusion of the Convention.*

OPTING-IN

18. Although the Convention expressly empowers the
parties to exclude its application in whole or in part, it does
not declare whether the parties may designate the Conven-
tion as the law governing their contract when it would not
otherwise apply. This issue was expressly addressed in the
1964 Hague Convention relating to a Uniform Law on the
Formation of Contracts for the International Sale of Goods,
which contained a provision, article 4, that gave the parties
the power to “opt in”. The fact that the Convention con-
tains no comparable provision does not necessarily mean
that the parties are prohibited from “opting in”. A proposal
by the former German Democratic Republic during the
diplomatic conference® that the Convention should apply
even where the preconditions for its application were not
met, provided the parties wanted it to be applicable, was
rejected; it was noted during the discussion, however, that
the proposed text was unnecessary in that the principle of
party autonomy was sufficient to allow the parties to “opt
in” to the Convention.
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Chapter 11

General provisions (articles 7-13)

OVERVIEW

1. Chapter II of Part I of CISG contains provisions
addressed to general issues under the Convention. Two
of those provisions focus on interpretation: article 7 deals
with interpretation of the Convention and article 8 speaks to
interpretation of the parties’ statements and conduct. Article
9 addresses the parties’ legal obligations arising from usages
and practices established between them. Two other provisions

41

in Chapter II are terminological, focusing on issues con-
cerning the meaning of “place of business” (article 10)
and “writing” (article 13).

2. The two remaining provisions of Chapter II deal with
the Convention’s informality principle: article 11 provides
that the Convention does not require a writing or impose
other formal requirements on contracts within its scope, and
article 12 states limitations on that principle.
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Article 7

(1) In the interpretation of this Convention, regard is to be had to its international
character and to the need to promote uniformity in its application and the observance of

good faith in international trade.

(2) Questions concerning matters governed by this Convention which are not
expressly settled in it are to be settled in conformity with the general principles on which
it is based or, in the absence of such principles, in conformity with the law applicable by

virtue of the rules of private international law.

OVERVIEW

1. Article 7, which “constitutes already a standard reflect-
ing the present tendency in international commercial law”,!
is divided into two subparts: article 7 (1) specifies several
considerations to be taken into account in interpreting the
Convention; article 7 (2) describes the methodology for deal-
ing with the Convention’s “gaps”—i.e., “matters governed

by this Convention which are not expressly settled in it”.

INTERPRETATION OF THE CONVENTION
IN GENERAL

2. Because national rules on sales diverge sharply in con-
ception and approach, in interpreting the Convention it is
important for a forum to avoid being influenced by its own
domestic sales law.? Article 7, paragraph 1 therefore pro-
vides that, in the interpretation of the Convention, “regard
is to be had to its international character and to the need to
promote uniformity in its application”.?

3. One court pointed out that the “[Convention] was
drafted in Arabic, English, French, Spanish, Russian and
Chinese. It was also translated into German, among other
languages. In the case of ambiguity in the wording, refer-
ence is to be made to the original versions, whereby the
English version, and, secondarily, the French version are
given a higher significance as English and French were the
official languages of the Conference and the negotiations
were predominantly conducted in English”.*

THE CONVENTION’S INTERNATIONAL
CHARACTER

4.  According to a number of courts, article 7 (1)’s ref-
erence to the Convention’s international character forbids
fora from interpreting the Convention on the basis of
national law;’ instead, courts must interpret the Convention
“autonomously”.® According to one court, this requires that
“[m]aterial for interpretation of the Convention unless [the
Convention] expressly provides otherwise, must be taken
from the Convention itself”.” According to a different
court, this makes it necessary for courts to free themselves

from “any ethnocentric approaches [. . .] and of meth-
ods that usually follow for the interpretation of domestic
provisions, since otherwise that may result in the application
of institutions and provisions of domestic laws and further-
more, in undesired lack of uniformity in its application.”®
According to a different court, interpreting the Convention
autonomously “means [that] the Convention must be applied
and interpreted exclusively on its own terms, having regard
to the principles of the Convention and Convention-related
decisions in overseas jurisdictions. Recourse to domestic
case law is to be avoided.”® Some courts even expressly state
that their domestic solutions are to be disregarded, as they
differ from those of the Convention.'

5.  According to some courts, however, not all expres-
sions used in the Convention have to be interpreted auto-
nomously. While, for instance, the expressions “sale”,"
“goods”,'? “place of business”!* and “habitual residence”'*
are to be interpreted autonomously, the expression “private
international law” used in articles 1 (1) (b) and 7 (2) is not;
rather, that expression is to be understood as referring to

the forum’s understanding of “private international law.”!?

6. Nevertheless, some courts have stated that case law
interpreting domestic sales law, although “not per se appli-
cable,”'® may inform a court’s approach to the Convention
where the language of the relevant articles of the Conven-
tion tracks that of the domestic law."” According to case
law, reference to the Convention’s legislative history,'® as
well as to international scholarly writing, is admissible in
interpreting the treaty.!” Also, “[i]n deciding issues under
the treaty, courts generally look to its language.”°

PROMOTING UNIFORM APPLICATION

7.  The mandate imposed by article 7 (1) to have regard
to the need to promote uniform application of the Conven-
tion has been construed by some tribunals®' to require fora
interpreting CISG to take into account foreign decisions that
have applied the Convention.”> More and more courts refer
to foreign court decisions.?

8. Several courts have expressly stated that foreign court
decisions have merely persuasive, non-binding authority.?*
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OBSERVANCE OF GOOD FAITH IN
INTERNATIONAL TRADE

9. Article 7 (1) also requires that the Convention be
interpreted in a manner that promotes the observance of
good faith in international trade.® It has been held that
requiring notice of avoidance where a seller has “unambig-
uously and definitely” declared that it will not perform its
obligations would be contrary to this mandate.?® Although
good faith is expressly referred to only in article 7 (1), inso-
far as it relates to the Convention’s interpretation, there are
numerous rules in the Convention that reflect the good faith
principle. The following provisions are among those that
manifest the principle:

® Article 16 (2) (b), which makes an offer irrevocable if
it was reasonable for the offeree to rely upon the offer
being held open and the offeree has acted in reliance on
the offer;

® Article 21 (2), which deals with a late acceptance that
was sent in such circumstances that, had its transmission
been normal, it would have reached the offeror in
due time;

® Article 29 (2), which in certain circumstances precludes
a party from invoking a contractual provision that
requires modifications or terminations of the contract to
be in writing;

® Articles 37 and 46, on the right of a seller to cure
non-conformities in the goods;

® Article 40, which precludes a seller from relying on
the buyer’s failure to give notice of non-conformity in
accordance with articles 38 and 39 if the lack of con-
formity relates to facts of which the seller knew or could
not have been unaware and which he did not disclose to
the buyer;

®  Article 47 (2), article 64 (2), and article 82, on the loss
of the right to declare the contract avoided;

® Articles 85 to 88, which impose on the parties obliga-
tions to preserve the goods.”’

GAP-FILLING

10. Under article 7 (2),® gaps in the Convention—i.e.
questions the Convention governs but for which it does not
expressly provide answers (which some courts consider
to be “internal gaps”)®—are filled, if possible, without
resorting to domestic law, but rather in conformity with the
Convention’s general principles,® so as to ensure uniformity
in the application of the Convention.’! Only where no such
general principles can be identified does article 7 (2) permit
reference to the applicable national law to solve those ques-
tions,*? an approach to be resorted to “only as a last resort”.*
Thus, the Convention “imposes first an intro-interpretation
with respect to interpretation issues or gaps (i.e. solutions are
first to be sought within the [Convention] system itself).”*
Matters the Convention does not govern at all, which some
courts label “external gaps”,* are resolved on the basis of
the domestic law applicable pursuant to the rules of private
international law of the forum,* or, where applicable, other
uniform law conventions.*” Such matters are discussed in the

Digest for article 4.

11. A court has stated that the internal gaps of the Conven-
tion can also be filled through analogy.*® A different court
stated expressly that, general principles of domestic law can-
not be used to fill the internal gaps of the Convention, as this
would go against a uniform application of the Convention.¥

GENERAL PRINCIPLES OF THE CONVENTION
Party autonomy

12. According to several courts, one of the general
principles upon which the Convention is based is party
autonomy.* According to one court, “the fundamental prin-
ciple of private autonomy is confirmed [in article 6;] it allows
the parties to agree upon provisions which derogate from the
provisions of the Convention or even to completely exclude
its application with express and/or tacit agreement”.*!

Good faith

13.  Good faith has also been found to be a general principle
of the Convention.** That general principle has led a court
to state that a buyer need not explicitly declare a contract
avoided if the seller has refused to perform its obligations, and
that to insist on an explicit declaration in such circumstance
would violate the principle of good faith, even though the
Convention expressly requires a declaration of avoidance.* In
another case, a court required a party to pay damages because
the party’s conduct was “contrary to the principle of good
faith in international trade laid down in article 7 CISG”; the
court also stated that abuse of process violates the good faith
principle.* In a different case, a court stated that in light of
the general principle of good faith set forth in the Convention,
“it is not sufficient for the applicability of general terms and
conditions to refer to the general terms and conditions in the
offer to conclude a contract, without providing the text of the
general terms and conditions preceding or during the closing
of the agreement.” In yet another case, one court stated that
“the jurisdictional clause is invalid pursuant to the principle of
good faith contained in article 7 of The United Nations Con-
vention on Contracts for the International Sale of Goods. This
principle indicates that a contract shall provide for its content
in a manner the parties would reasonably expect. In this sense,
the principle of good faith would be violated if this Court were
to give validity to the jurisdictional clause on the backside of
the contract, to which the [Seller] did not consent.”® Simi-
larly, one court “referred to the principle of good faith, point-
ing out that the Convention ascribed considerable importance
to that principle ‘in that the content of a contract should be as
anticipated by the parties, in accordance with the principle of
reasonable expectation, which would be gravely undermined
if, as the defendant claims, the clause on referral to arbitration
contained in the contract of guarantee should be applied.””*

14. In other cases, courts stated that the general principle of
good faith requires the parties to cooperate with each other
and to exchange information relevant for the performance of
their respective obligations.*®

15. Several courts stated that the prohibition of venire
contra factum proprium must be considered an established
principle of good faith.*
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Estoppel

16. According to some decisions, estoppel is also one of
the general principles upon which the Convention is based—
specifically, a manifestation of the principle of good faith.*
According to one court, however, the Convention is not con-
cerned with estoppel.’!

Privity of contract

17. One court has asserted that, although not expressly
stated in the Convention, the doctrine of privity of contract
is applicable to a contract governed by the Convention as
“a general principle accepted by international treaties and
relevant state laws”.>?

Place of payment of monetary obligations

18. A significant number of decisions hold that the Con-
vention includes a general principle relating to the place
of performance of monetary obligations. Thus in determin-
ing the place for paying compensation for non-conforming
goods, one court stated that “if the purchase price is pay-
able at the place of business of the seller,” as provided by
article 57 of the Convention, then “this indicates a general
principle valid for other monetary claims as well.”® In an
action for restitution of excess payments made to a seller,
a court stated that there was a general principle that “pay-
ment is to be made at the creditor’s domicile, a principle
that is to be extended to other international trade contracts
under article 6.1.6 of the UNIDROIT Principles.”>* Other
courts identified a general principle of the Convention
under which, upon avoidance of a contract, “the place for
performance of restitution obligations should be deter-
mined by transposing the primary obligations—through
a mirror effect—into restitution obligations”.>> One court
reached the same result by resorting to analogy.*® One deci-
sion, however, denies the existence of a Convention gen-
eral principle for determining the place for performance of
all monetary obligations.’

Currency of payment

19. One court has observed that the question of the
currency of payment is governed by, although not expressly
settled in, the Convention.*® The court noted that accord-
ing to one view, a general principle underlying CISG is
that, except where the parties have agreed otherwise, the
seller’s place of business controls all questions relating to
payment, including the question of currency. However, the
court also noted that there is a view pursuant to which no
pertinent general principle is to be found in the Conven-
tion, and thus applicable domestic law has to govern the
matter. The court did not choose which alternative was the
correct approach because, on the facts of the case, each
led to the same the result (payment was due in the cur-
rency of the seller’s place of business). Other courts held
that the issue of the currency is not at all governed by the
Convention and, therefore, is governed by the applicable
domestic law.”

Burden of proof

20. According to many decisions,* the question of which
party bears the burden of proof is a matter governed by,
albeit not explicitly settled in, the Convention. The issue is
therefore to be settled in conformity with the general prin-
ciples on which the Convention is based, provided pertinent
general principles underlie the Convention.®! According
to various decisions, article 79 (1) and (according to one
court decision) article 2 (a) evidence such general principles,
which have been summarized as follows: a party attempting
to derive beneficial legal consequences from a provision has
the burden of proving the existence of the factual prereq-
uisites required to invoke the provision;* a party claiming
an exception has to prove the factual prerequisites of that
exception.® According to some tribunals, for the alloca-
tion of the burden of proof, “it must be taken into account
how close each party is to the relevant facts at issue, i.e., a
party’s ability to gather and submit evidence for that point.”%
According to some courts, however, burden of proof is a
matter not at all governed by the Convention, and is instead
left to domestic law.%

Full compensation

21. According to some decisions the Convention is also
based upon a principle of full compensation for losses in the
event of breach.®” One court restricted this general principle to
cases in which, as a result of a breach, a contract is avoided.®
One court stated that the limitation of damages to foreseeable
ones constitutes a general principle of the Convention.*

Informality

22. Several tribunals have stated that the principle of
informality, evidenced in article 11, constitutes a general
principle upon which the Convention is based;” from this
principle it follows, inter alia, that the parties are free to
modify or terminate their contract orally, in writing, or in
any other form. An implied termination of the contract has
been held possible,”! and it has been held that a written con-
tract may be modified orally.” Also, according to various
courts, the principle of informality allows one to state that “a
notice [of non-conformity] need not be evidenced in writing
and can thus be given orally or via telephone”.”® One court,
however, reached the opposite result when it stated that
“the [Convention] does not specify the form of the notice
of non-conformity, but the fact that the notice has to be sent,
as well as the provisions on its content logically suggest that
the notice should be in the written form.””* Thus, according
to that court, “a notice specifying the nature of the lack of
conformity should be sent by registered mail, by telegram or
by other reliable means.””

Dispatch of communications

23. The dispatch rule in article 27 applies to communi-
cations between the parties after they have concluded a
contract. Under this rule, a notice, request or other com-
munication becomes effective as soon as the declaring
party releases it from its own sphere of control using an
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appropriate means of communication. This rule applies to
a notice of non-conformity or of third-party claims (arti-
cles 39, 43); to demands for specific performance (article
46), price reduction (article 50), damages (article 45, para-
graph 1 (b)) or interest (article 78); to a declaration of avoid-
ance (articles 49, 64, 72, 73); to a notice fixing an additional
period for performance (articles 47, 63); and to other notices
provided for in the Convention, such as those described in
article 32 (1), article 67 (2), and article 88. Case law states
that the dispatch principle is a general principle underlying
Part IIT of the Convention,’® and thus also applies to any
other communication the parties may have provided for in
their contract unless they have agreed that the communica-
tion must be received to be effective.”

Mitigation of damages

24. Article 77 contains a rule under which a damage award
can be reduced by the amount of losses that the aggrieved
party could have mitigated by taking measures that were
reasonable in the circumstances. The mitigation of damages
principle has also been considered a general principle upon
which the Convention is based.” A Supreme Court deduced
from articles 7 (1), 77 and 80 the general principle that par-
ties who both, though independently, contributed to damage
falling under the Convention should each bear their respec-
tive share.”™

Binding usages

25. Another general principle, recognized by case law, is
the one informing article 9 (2), under which the parties are
bound, unless otherwise agreed, by a usage of which they
knew or ought to have known and which in international trade
is widely known to, and regularly observed by, parties to con-
tracts of the type involved in the particular trade concerned.®

Set-off

26. One court has suggested that the issue of set-off is gov-
erned by, although not expressly settled in, the Convention;
and that the Convention contains a general principle within the
meaning of article 7 (2) that permits reciprocal claims arising
under the Convention (in the case at issue, the buyer’s claims
for damages and the seller’s claim for the balance of the sale
proceeds) to be offset.’! According to other courts, however,
the issue of set-off is not governed by the Convention at all
and is, thus, left to the applicable domestic law.®> However,
a recent Supreme Court decision held that CISG covers the
issue of set-off if the mutual claims stem from the same con-
tract and if that contract is governed by CISG.* It is merely
necessary that the party expressly or impliedly declares set-
off; then the mutual claims are extinguished to the extent they
are equal in amount.* In another decision, the same Supreme
Court held that set-off is excluded if the parties agreed on a
choice of court clause according to which any claim must
be brought before the courts at the defendant’s seat.®> In the
concrete case the Chinese seller of x-ray tubes had sued the
German buyer in Germany for payment; the buyer’s set-off
with a damages claim for defects was refused, because of the
choice of court clause this claim had to be brought in China.

However, the Court allowed the buyer’s defence of non-
fulfillment of the contract and to withhold payment.®

Right to withhold performance and the principle of
simultaneous exchange of performances

27. According to some courts, the Convention provides
for a general right of the buyer to withhold performance
of its payment obligation where the seller does not perform
its obligation.” According to some courts, “the principle
of simultaneous exchange of performances also underlies
the Convention.®®

Right to interest

28. Some tribunals stated that entitlement to interest on
all sums in arrears (see article 78) also constitutes a gen-
eral principle of the Convention.*” According to some tribu-
nals, the Convention is based upon a general principle under
which entitlement to interest does not require a formal notice
to the debtor in default.”® Other decisions, however, state that
interest on sums in arrears is due only if a formal notice has
been given to the debtor.”!

29. According to some courts, the determination of the
rate of interest, a matter not specifically addressed in the
Convention, is to be solved through resort to the general
principles of the Convention. According to the majority of
the opinions, however, the interest rate is not governed by
the Convention at all; thus, its determination is left to the law
applicable to be identified by means of the rules of private
international law of the forum, as per article 7 (2).”

Costs of one’s own obligations

30. According to one court, the Convention is based upon
the principle pursuant to which “each party has to bear the
costs of its obligation.”*

Changed circumstances and right to renegotiate

31. According to one court, pursuant to the general prin-
ciples upon which the Convention is based, “the party who
invokes changed circumstances that fundamentally disturb
the contractual balance [. . .] is also entitled to claim the
renegotiation of the contract.”**

Favor contractus

32. Commentators have also suggested that the Conven-
tion is based upon the favor contractus principle, pursuant
to which one should adopt approaches that favor finding that
a contract continues to bind the parties rather than that it
has been avoided. This view has also been adopted in case
law. One court expressly referred to the principle of favor
contractus,” while one stated that the Convention’s gen-
eral principles “provide a preference for performance”.” A
different court merely stated that avoidance of the contract
constitutes an “ultima ratio” remedy.”’
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33. Several decisions have identified article 40 as embody-
ing a general principle of the Convention applicable to
resolve unsettled issues under the Convention.”® According
to an arbitration panel, “article 40 is an expression of the
principles of fair trading that underlie also many other pro-
visions of the Convention, and it is by its very nature a codi-
fication of a general principle”.” Thus, the decision asserted,
even if article 40 did not apply directly where goods failed to
conform to a contractual warranty clause, the general prin-
ciple underlying article 40 would be indirectly applicable to
the situation by way of article 7 (2). In another decision, a
court derived from article 40 a general principle that even a
very negligent buyer deserves more protection than a fraud-
ulent seller; it then applied the principle to hold that a seller
that had misrepresented the age and mileage of a car could
not escape liability under article 35 (3)'® even if the buyer
could not have been unaware of the lack of conformity at the
time of the conclusion of the contract.'!

UNIDROIT PRINCIPLES AND PRINCIPLES
OF EUROPEAN CONTRACT LAW

34. According to one court, the general principles of
the Convention are incorporated, inter alia, in the UNI-
DROIT Principles of International Commercial Contracts.'®?

According to one arbitral tribunal, the UNIDROIT “Princi-
ples are principles in the sense of article 7 (2) CISG™.!%

35. One arbitral tribunal,'™ in deciding the rate of interest to
apply to payment of sums in arrears, applied the rate specified
in both article 7.4.9 of the UNIDROIT Principles of Interna-
tional Commercial Contracts and in article 4.507 of the former
Principles of European Contract Law, arguing that such rules
had to be considered general principles upon which the Con-
vention is based. In other cases,'% arbitral tribunals referred
to the UNIDROIT Principles of International Commercial
Contracts to corroborate results under rules of the Convention;
one court also referred to the UNIDROIT Principles of Interna-
tional Commercial Contracts in support of a solution reached
on the basis of the Convention.'® According to another court,
the UNIDROIT Principles can help determine the precise
meaning of general principles upon which CISG is based.'"’

36. In a decision relating to article 76 of the Convention,
an arbitral tribunal stated that the equivalent provision to be
found in the “UNIDROIT Principles uses simpler language
and condenses parts of CISG article 76 into a more readable
form. It can be argued therefore that it would be advantageous
if the Principle were read before the counterpart provision of
the CISG is applied. It would allow the court or arbitral tribu-
nal to get a ‘feeling’ of what CISG attempts to achieve.”!®
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Documents of the Conference and Summary Records of the Plenary Meetings and of the Meetings of the Main Committee, 1981, p. 18; for a
reference in case law to the text of article 7 (1) referred to in the text, see, for example, Rechtbank Breda, the Netherlands, 27 February 2008,
Unilex; CLOUT case No. 802 [Tribunal Supremo, Spain, 17 January 2008] (see full text of the decision).

CLOUT case No. 595 [Oberlandesgericht Miinchen, Germany, 15 September 2004].

2"United Nations Conference on Contracts for the International Sale of Goods, Vienna, 10 March—11 April 1980, Official Records, Docu-
ments of the Conference and Summary Records of the Plenary Meetings and of the Meetings of the Main Committee, 1981, p. 18.

2For a recital of the text of article 7 (2) by the courts, see, for example, District Court in Nitra, Slovakia, 9 March 2007, English translation
available on the Internet at www.cisg.law.pace.edu; Efetio Thessalonikis, Greece, 2006 (docket No. 2923/2006), English summary available
on the Internet at www.cisg.law.pace.edu; Tribunal of International Commercial Arbitration at the Russian Federation Chamber of Commerce
and Industry, Russian Federation, 29 September 2006, English translation available on the Internet at www.cisg.law.pace.edu; Tribunal of
International Commercial Arbitration at the Russian Federation Chamber of Commerce and Industry, Russian Federation, 27 October 2005,
English translation available on the Internet at www.cisg.law.pace.edu; Tribunal of International Commercial Arbitration at the Russian Fed-
eration Chamber of Commerce and Industry, Russian Federation, 18 October 2005, English translation available on the Internet at www.cisg.
law.pace.edu; CLOUT case No. 946 [Regional Court in Bratislava, Slovakia, 11 October 2005]; Tribunal of International Commercial Arbi-
tration at the Russian Federation Chamber of Commerce and Industry, Russian Fderation, 18 July 2005, English translation available on the
Internet at www.cisg.law.pace.edu; Tribunal of International Commercial Arbitration at the Russian Federation Chamber of Commerce and
Industry, Russian Federation, 3 September 2004, English translation available on the Internet at www.cisg.law.pace.edu; Tribunal of Inter-
national Commercial Arbitration at the Russian Federation Chamber of Commerce and Industry, Russian Federation, 28 May 2004, English
translation available on the Internet at www.cisg.law.pace.edu; Tribunal of International Commercial Arbitration at the Russian Federation
Chamber of Commerce and Industry, Russian Federation, 11 November 2002, English translation available on the Internet at www.cisg.law.
pace.edu; Rechtbank Rotterdam, the Netherlands, 12 July 2001, English translation available on the Internet at www.cisg.law.pace.edu.

» Amtgericht Sursee, Switzerland, 12 September 2008, available on the Internet at www.cisg-online.ch; Oberlandesgericht Frankfurt,
Germany, 6 October 2004, English translation available on the Internet at www.cisg.law.pace.edu.
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¥See Rechtbank Arnhem, the Netherlands, 29 July 2009 (docket No. 172927/HA ZA 08-1230), unpublished; Hof van Cassatie, Belgium,
19 June 2009, English translation available on the Internet at www.cisg.law.pace.edu; Rechtbank Amsterdam, the Netherlands, 3 June 2009
(docket No. 403763/HA ZA 08-2073), unpublished; U.S. District Court, Southern District of New York, United States, 20 August 2008,
available on the Internet at www.cisg.law.pace.edu; CLOUT case No. 961 [Economic Court of the City of Minsk, Belarus, 10 April 2008];
Rechtbank Breda, the Netherlands, 27 February 2008, Unilex; District Court in Bardejov, Slovakia, 29 October 2007, www.cisg.law.pace.
edu; Tribunal of International Commercial Arbitration at the Russian Federation Chamber of Commerce and Industry, Russian Federation,
29 December 2006, English translation available on the Internet at www.cisg.law.pace.edu.

3! Amtgericht Sursee, Switzerland, 12 September 2008, available on the Internet at www.cisg-online.ch.

2See CLOUT case No.961 [Economic Court of the City of Minsk, Belarus, 10 April 2008]; CLOUT case No. 932 [Obergericht des Kan-
tons Thurgau, Switzerland, 12 December 2006]; Tribunal of International Commercial Arbitration at the Russian Federation Chamber of
Commerce and Industry, Russian Federation, 28 June 2004, English translation available on the Internet at www.cisg.law.pace.edu; Juzgado
Comercial No. 26 Secretaria No. 51, Buenos Aires, Argentina, 2 July 2003, translation available on the Internet at www.cisg.law.pace.edu;
Court of Arbitration of the International Chamber of Commerce, Paris, 23 January 1997 (Arbitral award in case No. 8611/HV/JK), Unilex.

3 American Arbitration Association, United States, 23 October 2007, available on the Internet at www.cisg.law.pace.edu; see also Federal
Arbitration Court for the Moscow Region, Russian Federation, 25 June 2001, English translation available on the Internet at www.cisg.law.
pace.edu.

#CLOUT case No. 720 [Netherlands Arbitration Institute, the Netherlands, 15 October 2002] (see full text of the decision).
¥ Amtgericht Sursee, Switzerland, 12 September 2008, available on the Internet at www.cisg-online.ch.

¥See, for example, Rechtbank Rotterdam, the Netherlands, 17 March 2010 (docket No. 306752/HA ZA 08-1162) unpublished; Rechtbank
Zwolle, the Netherlands, 9 December 2009 (docket No. 145652/HA ZA 08-635) unpublished; Landgericht Miinchen, Germany, 18 May 2009,
available on the Internet at www.cisg-online.ch; U.S. District Court, New Jersey, United States, 15 April 2009, available on the Internet at
www.cisg.law.pace.edu; Polimeles Protodikio Athinon, Greece, 2009 (docket No. 4505/2009), English translation available on the Internet at
www.cisg.law.pace.edu; Amtgericht Sursee, Switzerland, 12 September 2008, available on the Internet at www.cisg-online.ch; Landgericht
Landshut, Germany, 12 June 2008, English translation available on the Internet at www.cisg.law.pace.edu; CLOUT case No. 849 [Audiencia
Provincial de Pontevedra, Spain, 19 December 2007]; CLOUT case No. 934 [Tribunal cantonal du Valais, Switzerland, 27 April 2007], Eng-
lish translation available on the Internet at www.cisg.law.pace.edu; CLOUT case No. 828 [Gerechtshof ’s-Hertogenbosch, the Netherlands,
2 January 2007]; CLOUT case No. 945 [District Court in Galanta, Slovakia, 15 December 2006]; CLOUT case No. 932 [Obergericht des
Kantons Thurgau, Switzerland, 12 December 2006]; Tribunal of International Commercial Arbitration at the Russian Federation Chamber of
Commerce and Industry, Russian Federation, 15 November 2006, English translation available on the Internet at www.cisg.law.pace.edu;
Tribunal of International Commercial Arbitration at the Russian Federation Chamber of Commerce and Industry, Russian Federation,
9 March 2006, English translation available on the Internet at www.cisg.law.pace.edu; Rechtbank Arnhem, the Netherlands, 1 March 2006,
English translation available on the Internet at www.cisg.law.pace.edu; Tribunal of International Commercial Arbitration at the Russian
Federation Chamber of Commerce and Industry, Russian Federation, 13 February 2006, English translation available on the Internet at
www.cisg.law.pace.edu; Tribunal of International Commercial Arbitration at the Russian Federation Chamber of Commerce and Industry,
Russian Federation, 26 January 2006, English translation available on the Internet at www.cisg.law.pace.edu; Tribunal of International Com-
mercial Arbitration at the Russian Federation Chamber of Commerce and Industry, Russian Federation, 13 January 2006, English translation
available on the Internet at www.cisg.law.pace.edu; CLOUT case No. 842 [Tribunale di Modena, Italy, 9 December 2005] (see full text of the
decision); Cour d’appel de Versailles, France, 13 October 2005, English translation available on the Internet at www.cisg.law.pace.edu;
CLOUT case No. 944 [Hof ’s-Hertogenbosch, the Netherlands, 11 October 2005]; CLOUT case No. 919 [High Commercial Court, Croatia,
26 July 2005]; Tribunal of International Commercial Arbitration at the Russian Federation Chamber of Commerce and Industry, Russian
Federation, 27 April 2005, English translation available on the Internet at www.cisg.law.pace.edu; Tribunal of International Commercial
Arbitration at the Russian Federation Chamber of Commerce and Industry, Russian Federation, 24 January 2005, English translation available
on the Internet at www.cisg.law.pace.edu; Tribunal of International Commercial Arbitration at the Ukraine Chamber of Commerce and Trade,
Ukraine, 2005 (Arbitral award in No. 48 of 2005), English translation available on the Internet at www.cisg.law.pace.edu; Tribunal of Inter-
national Commercial Arbitration at the Russian Federation Chamber of Commerce and Industry, Russian Federation, 2 November 2004,
English translation available on the Internet at www.cisg.law.pace.edu; Tribunal of International Commercial Arbitration at the Russian
Federation Chamber of Commerce and Industry, Russian Federation, 19 May 2004, English translation available on the Internet at www.cisg.
law.pace.edu; Tribunal of International Commercial Arbitration at the Russian Federation Chamber of Commerce and Industry, Russian Fed-
eration, 12 March 2004, English translation available on the Internet at www.cisg.law.pace.edu; Tribunale di Padova, Italy, 25 February 2004,
English translation available on the Internet at www.cisg.law.pace.edu; Tribunal of International Commercial Arbitration at the Russian
Federation Chamber of Commerce and Industry, Russian Federation, 19 February 2004, English translation available on the Internet at
www.cisg.law.pace.edu; Oberlandesgericht Diisseldorf, Germany, 25 July 2003, English translation available on the Internet at www.cisg.law.
pace.edu; Tribunal of International Commercial Arbitration at the Russian Federation Chamber of Commerce and Industry, Russian Federa-
tion, 17 February 2003, English translation available on the Internet at www.cisg.law.pace.edu; CLOUT case No. 574 [U.S. District Court,
Northern District of Illinois, United States, 29 January 2003] (see full text of the decision); Court of Arbitration of the International Chamber
of Commerce, France, 2003 (Arbitral award in No. 11849), available on the Internet at www.cisg.law.pace.edu; China International Economic
and Trade Arbitration Commission, People’s Republic of China, 27 December 2002, available on the Internet at www.cisg.law.pace.edu;
CLOUT case No. 611 [U.S. Circuit Court of Appeals (7th Circuit), United States, 19 November 2002]; CLOUT case No. 636 [Camara
Nacional de Apelaciones en lo Comercial de Buenos Aires, Argentina, 21 July 2002]; CLOUT case No. 580 [U.S. Circuit Court of Appeals
(4th Circuit), United States, 21 June 2002] (see full text of the decision); Tribunal of International Commercial Arbitration at the Russian
Federation Chamber of Commerce and Industry, Russian Federation, 22 March 2002, English translation available on the Internet at
www.cisg.law.pace.edu; Tribunal of International Commercial Arbitration at the Russian Federation Chamber of Commerce and Industry,
Russian Federation, 28 February 2002, English translation available on the Internet at www.cisg.law.pace.edu; Federal Arbitration Court for
the Moscow Region, Russian Federation, 11 February 2002, English translation available on the Internet at www.cisg.law.pace.edu; CLOUT
case No. 482 [Cour d’appel de Paris, France, 6 November 2001], also available on the Internet at www.cisg.fr; CLOUT case No. 605 [Ober-
ster Gerichtshof, Austria, 22 October 2001] (see full text of the decision); Tribunal of International Commercial Arbitration at the Russian
Federation Chamber of Commerce and Industry, Russian Federation, 17 July 2001, English translation available on the Internet at www.cisg.
law.pace.edu; Bulgarian Chamber of Commerce and Industry, Bulgaria, 12 March 2001, English translation available on the Internet at
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www.cisg.law.pace.edu; Tribunal of International Commercial Arbitration at the Russian Federation Chamber of Commerce and Industry,
Russian Federation, 25 January 2001, English translation available on the Internet at www.cisg.law.pace.edu; Tribunal of International Com-
mercial Arbitration at the Russian Federation Chamber of Commerce and Industry, Russian Federation, 10 January 2001, English translation
available on the Internet at www.cisg.law.pace.edu; Court of Arbitration of the International Chamber of Commerce, France, 2001 (Arbitral
award in No. 9771), English translation available on the Internet at www.cisg.law.pace.edu; CLOUT case No. 701 [Cdmara Nacional de
Apelaciones en lo Comercial, Argentina, 24 April 2000] (stating the same); CLOUT case No. 333 [Handelsgericht des Kantons Aargau,
Switzerland, 11 June 1999]; Rechtbank Zutphen, the Netherlands, 29 May 1997, Unilex (stating the same); Tribunal of International Com-
mercial Arbitration at the Russian Federation Chamber of Commerce and Industry, Russian Federation, 28 March 1997, available in English
on the Internet at www.cisg.law.pace.edu; Amtsgericht Mayen, Germany, 6 September 1994, available on the Internet at www.cisg-online.ch
(stating the same); CLOUT case No. 97 [Handelsgericht des Kantons Ziirich, Switzerland, 9 September 1993] (stating the same) (see full text
of the decision).

$TCLOUT case No. 932 [Obergericht des Kantons Thurgau, Switzerland, 12 December 2006].

BCLOUT case No. 1080 [Supreme Court, Poland, 11 May 2007] (Shoe leather case), English translation available on the Internet at
www.cisg.law.pace.edu; Oberster Gerichtshof, Austria, 18 December 2002, English translation available on the Internet at www.cisg.law.
pace.edu.

¥ Amtsgericht Hamburg-Altona, Germany, 14 December 2000, available on the Internet at www.cisg-online.ch.

40See Polimeles Protodikio Athinon, Greece, 2009 (docket No. 4505/2009), English translation available on the Internet at www.cisg.law.
pace.edu; Tribunale di Padova, Italy, 25 February 2004, English translation available on the Internet at www.cisg.law.pace.edu; Foreign Trade
Courtof Arbitration attached to the Yugoslav Chamber of Commerce, Serbia, 9 December 2002, English translation available on the Internet at
www.cisg.law.pace.edu; CLOUT case No. 608 [Tribunale di Rimini, Italy, 26 November 2002], also in Giurisprudenzaitaliana, 2003, 896 ff.;
CLOUT case No. 1017 [Hof Beroep Ghent, Belgium, 15 May 2002]; Rechtbank van Koophandel Ieper, Belgium, 18 February 2002,
available on the Internet at www.law.kuleuven.be; Rechtbank Koophandel Ieper, Belgium, 29 January 2001, available on the Internet at
www.law.kuleuven.be; CLOUT case No. 432 [Landgericht Stendal, Germany, 12 October 2000], also in Internationales Handelsrecht,
2001, 32.

4 Polimeles Protodikio Athinon, Greece, 2009 (docket No. 4505/2009), English translation available on the Internet at www.cisg.law.pace.edu.

“See Oberlandesgericht Celle, Germany, 24 July 2009, English translation available on the Internet at www.cisg.law.pace.edu; Rechtbank
Rotterdam, the Netherlands, 25 February 2009, English translation available on the Internet at www.cisg.law.pace.edu; Oberlandesgericht
Miinchen, Germany, 14 January 2009, English translation available on the Internet at www.cisg.law.pace.edu; Oberlandesgericht Branden-
burg, Germany, 18 November 2008, English translation available on the Internet at www.cisg.law.pace.edu; Tribunal of International Com-
mercial Arbitration at the Russian Federation Chamber of Commerce and Industry, Russian Federation, 8 February 2008, Unilex; Audiencia
Provincial de Navarra, Spain, 27 December 2007, English translation available on the Internet at www.cisg.law.pace.edu; CLOUT case
No. 1189 [Tribunale di Rovereto, Italy, 21 November 2007];] American Arbitration Association, United States, 23 October 2007, availa-
ble on the Internet at www.cisg.law.pace.edu; Oberlandesgericht K6ln, Germany, 21 December 2005, English translation available on the
Internet at www.cisg.law.pace.edu; Landgericht Neubrandenburg, Germany, 3 August 2005, English translation available on the Internet at
www.cisg.law.pace.edu; Tribunal of International Commercial Arbitration at the Russian Federation Chamber of Commerce and Industry,
Russian Federation, 2 June 2005, English translation available on the Internet at www.cisg.law.pace.edu; Tribunal of International Com-
mercial Arbitration at the Russian Federation Chamber of Commerce and Industry, Russian Federation, 27 May 2005, English translation
available on the Internet at www.cisg.law.pace.edu; CLOUT case No. 1193 [Primer Tribunal Colegiado en Materia Civil del Primer Circuito,
Mexico, 10 March 2005], English translation available on the Internet at www.cisg.law.pace.edu; Single-Member Court of First Instance
Larissa, Greece, 2005 (docket No. 165/2005), English summary on the Internet at www.cisg.law.pace.edu; Tribunale di Padova, Italy,
25 February 2004, English translation available on the Internet at www.cisg.law.pace.edu; Hof ’s-Gravenhage, the Netherlands, 23 April
2003, English translation available on the Internet at www.cisg.law.pace.edu; Court of Arbitration of the International Chamber of Com-
merce, France, 2003 (Arbitral award in No. 11849), available on the Internet at www.cisg.law.pace.edu; Foreign Trade Court of Arbitration
attached to the Yugoslav Chamber of Commerce, Serbia, 9 December 2002, English translation available on the Internet at www.cisg.law.
pace.edu; CLOUT case No. 1017 [Hof van Beroep Ghent, Belgium, 15 May 2002], also available on the Internet at www.law.kuleuven.be;
Bundesgerichtshof, Germany, 9 January 2002, Internationales Handelsrecht, 2002, 17; Oberlandesgericht Hamm, Germany, 12 November
2001, English translation available on the Internet at www.cisg.law.pace.edu; CLOUT case 445 [Bundesgerichtshof, Germany, 31 October
2001], also in Internationales Handelsrecht, 2002, 14 ff.; CLOUT case No. 605 [Oberster Gerichtshof, Austria, 22 October 2001]; CLOUT
case No. 297 [Oberlandesgericht Miinchen, Germany, 21 January 1998] (see full text of the decision); CLOUT case No. 251 [Handelsgericht
des Kantons Ziirich, Switzerland, 30 November 1998] (see full text of the decision); CLOUT case No. 645 [Corte d’ Appello Milano, Italy, 11
December 1998], also Unilex; CLOUT case No. 1184 [Compromex Arbitration, Mexico, 30 November 1998], also available on the Internet at
www.cisgspanish.com; CLOUT case No. 277 [Oberlandesgericht Hamburg, Germany, 28 February 1997]; Rechtbank Arnhem, 17 July 1997,
Unilex; Landgericht Miinchen, Germany, 6 May 1997, available on the Internet at www.cisg-online.ch (stating the same); CLOUT case
No. 337 [Landgericht Saarbriicken, Germany, 26 March 1996]; CLOUT case No. 166 [Arbitration—Schiedsgericht der Handelskammer
Hamburg, 21 March, 21 June 1996] (see full text of the decision); CLOUT case No. 136 [Oberlandesgericht Celle, Germany, 24 May 1995]
(see full text of the decision); Court of Arbitration of the International Chamber of Commerce, 1995 (Award No. 8128/1995), English trans-
lation available on the Internet at www.cisg.law.pace.edu; Arbitration Court attached to the Hungarian Chamber of Commerce and Industry,
Hungary, 17 November 1995 (award No. VB/94124), Unilex; CLOUT case No. 154 [Cour d’appel de Grenoble, France, 22 February 1995];
Court of Appeal, New South Wales, Australia, 12 March 1992 (Renard Constructions v. Minister for Public Works), Unilex.

#See CLOUT case No. 277 [Oberlandesgericht Hamburg, Germany, 28 February 1997].
“CLOUT case No. 154 [Cour d’appel de Grenoble, France, 22 February 1995].

“Rechtbank Rotterdam, the Netherlands, 25 February 2009, English translation available on the Internet at www.cisg.law.pace.edu;
for similar statements, see CLOUT case No. 1189 [Tribunale di Rovereto, Italy, 21 November 2007];] Oberlandesgericht Koln, Germany,
21 December 2005, English translation available on the Internet at www.cisg.law.pace.edu; Landgericht Neubrandenburg, Germany,
3 August 2005, English translation available on the Internet at www.cisg.law.pace.edu; CLOUT case No. 831 [Hooge Raad, the Netherlands,
28 January 2005].

46 Audiencia Provincial de Navarra, Spain, 27 December 2007, English translation available on the Internet at www.cisg.law.pace.edu.
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YTCLOUT case No. 547 [Audiencia Provincial de Navarra, Spain, 22 September 2003].

“Oberlandesgericht Celle, Germany, 24 July 2009, English translation available on the Internet at www.cisg.law.pace.edu; CLOUT case
No. 1189 [Tribunale di Rovereto, Italy, 21 November 2007];] Oberlandesgericht Koln, Germany, 21 December 2005, English translation
available on the Internet at www.cisg.law.pace.edu; Landgericht Neubrandenburg, Germany, 3 August 2005, English translation available
on the Internet at www.cisg.law.pace.edu; Foreign Trade Court of Arbitration attached to the Yugoslav Chamber of Commerce, Serbia,
9 December 2002, English translation available on the Internet at www.cisg.law.pace.edu; CLOUT case No. 445 [Bundesgerichtshof, Germany,
31 October 2001], also in Internationales Handelsrecht, 2002, 14 ff.

“CLOUT case No. 595 [Oberlandesgericht Miinchen, Germany, 15 September 2004]; Tribunale di Padova, Italy, 31 March 2004, English
translation available on the Internet at www.cisg.law.pace.edu; Tribunale di Padova, Italy, 25 February 2004, English translation available on
the Internet at www.cisg.law.pace.edu.

See High People’s Court of Zhejiang Province, People’s Republic of China, 27 December 2013, (C & J Sheet Metal Co. Ltd v. Wenzhou
Chenxing Machinery Co. Ltd), (2013) Zhe Shang Wai Zhong Zi No. 144 Civil Judgment, affirmed by Supreme People’s Court, People’s Repub-
lic of China, 30 April 2014, (2014) Min Shen Zi No. 266 Civil Ruling, available on the Internet at www.court.gov.cn; Tribunal of International
Commercial Arbitration at the Russian Federation Chamber of Commerce and Industry, Russian Federation, 27 July 1999, English translation
available on the Internet at www.cisg.law.pace.edu; CLOUT case No. 230 [Oberlandesgericht Karlsruhe, Germany, 25 June 1997] (see full text
of the decision); CLOUT case No. 94 [Internationales Schiedsgericht der Bundeskammer der gewerblichen Wirtschaft—Wien, Austria, 15 June
1994]; CLOUT case No. 93 [Internationales Schiedsgericht der Bundeskammer der gewerblichen Wirtschaft—Wien, Austria,15 June 1994] (see
full text of the decision); Hof "s-Hertogenbosch, the Netherlands, 26 February 1992, Nederlands Internationaal Privaatrecht, 1992, No. 354.

S'Rechtbank Amsterdam, Netherlands, 5 October 1994, Nederlands Internationaal Privaatrecht, 1995, No. 231.

32Ningbo Intermediate People’s Court, People’s Republic of China, 28 January 2014, (2012) Zhe Yong Min Yi Chu Zi No. 1, Civil Judgment,
affirmed by High People’s Court of Zhejiang Province, People’s Republic of China, 20 August 2014, (Grand Resources Group Co. Ltd v. STX
Corp.) (2014) Zhe Shang Wai Zhong Zi No. 48 Civil Judgment, available on the Internet at www.ccmt.org.cn.

3CLOUT case No. 49 [Oberlandesgericht Diisseldorf, Germany 2 July 1993].
S*CLOUT case No. 205 [Cour d’appel de Grenoble, France, 23 October 1996], also in Revue critique de droit international privé, 1997, 756.

55 Amtgericht Sursee, Switzerland, 12 September 2008, available on the Internet at www.cisg-online.ch; Oberster Gerichtshof, Austria,
29 June 1999, Transportrecht-Internationales Handelsrecht, 1999, 48.

S QOberster Gerichtshof, Austria, 18 December 2002, English translation available on the Internet at www.cisg.law.pace.edu.
S"CLOUT case No. 312 [Cour d’appel de Paris, France, 14 January 1998].
L andgericht Berlin, Germany, 24 March 1998, Unilex.

¥Tribunal cantonal du Valais, Switzerland, 28 January 2009, English translation available on the Internet at www.cisg.law.pace.edu;
CLOUT case No. 934 [Tribunal cantonal du Valais, Switzerland, 27 April 2007], English translation available on the Internet at www.cisg.law.
pace.edu; Tribunal cantonal du Valais, Switzerland, 27 October 2006, English translation available on the Internet at www.cisg.law.pace.edu;
Juzgado Comercial No. 26 Secretaria No. 51, Buenos Aires, Argentina, English 2 July 2003, translation available on the Internet at
www.cisg.law.pace.edu.

%See Tribunal cantonal du Valais, Switzerland, 28 January 2009, English translation available on the Internet at www.cisg.law.pace.edu;
CLOUT case No. 934 [Tribunal cantonal du Valais, Switzerland, 27 April 2007], English translation available on the Internet at www.cisg.
law.pace.edu; CLOUT case No. 885 [Bundesgericht, Switzerland, 13 November 2003]; CLOUT case No. 378 [Tribunale di Vigevano, Italy,
12 July 2000]; CLOUT case No. 380 [Tribunale di Pavia, Italy, 29 December 1999]; CLOUT case No. 196 [Handelsgericht des Kantons
Ziirich, Switzerland, 26 April 1995] (see full text of the decision); CLOUT case No. 97 [Handelsgericht des Kantons Ziirich, Switzerland,
9 September 1993].

®See CLOUT case No. 97 [Handelsgericht des Kantons Ziirich, Switzerland, 9 September 1993].

©2CLOUT case No. 378 [Tribunale di Vigevano, Italy, 12 July 2000]; Bundesgerichtshof, Germany, 9 January 2002, English translation
available on the Internet at www.cisg.law.pace.edu; CLOUT case No. 380 [Tribunale di Pavia, Italy, 29 December 1999].

%For references to this principle, see Tribunal cantonal du Valais, Switzerland, 28 January 2009, English translation available on the
Internet at www.cisg.law.pace.edu; CLOUT case No. 934 [Tribunal cantonal du Valais, Switzerland, 27 April 2007], English translation
available on the Internet at www.cisg.law.pace.edu; CLOUT case No. 885 [Bundesgericht, Switzerland, 13 November 2003]; Bundesgericht-
shof, Germany, 9 January 2002, English translation available on the Internet at www.cisg.law.pace.edu; CLOUT case No. 378 [Tribunale di
Vigevano, Italy, 12 July 2000]; Landgericht Frankfurt, 6 July 1994, available on the Internet at www.cisg-online.ch; CLOUT case No. 107
[Oberlandesgericht Innsbruck, Austria, 1 July 1994] (see full text of the decision).

®See Tribunal cantonal du Valais, Switzerland, 28 January 2009, English translation available on the Internet at www.cisg.law.pace.edu;
CLOUT case No. 885 [Bundesgericht, Switzerland, 13 November 2003] (see full text of the decision); CLOUT case No. 378 [Tribunale di
Vigevano, Italy, 12 July 2000].

SCLOUT case No. 894 [Bundesgericht, Switzerland, 7 July 2004] (see full text of the decision); see also CLOUT case No. 885 [Bundes-
gericht, Switzerland, 13 November 2003] (see full text of the decision).

%See CLOUT case No. 1509 [Cour de cassation, France, 26 March 2013]; CLOUT case No. 261 [Bezirksgericht der Sanne, Switzerland,
20 February 1997]; CLOUT case No. 103 [International Chamber of Commerce, 1993 (no. 6653)]. In one case, a state court referred to the
problem of whether the Convention is based upon a particular general principle in respect of the issue of burden of proof or whether the issue
is one not governed by the Convention, but left the issue open: see CLOUT case No. 253 [Cantone del Ticino Tribunale d’appello, Switzer-
land, 15 January 1998].

“Tribunale di Padova, Italy, 25 February 2004, English translation available on the Internet at www.cisg.law.pace.edu; CLOUT case
No. 424 [Oberster Gerichtshof, Austria, 9 March 2000], also available on the Internet at www.cisg.at; CLOUT cases Nos. 93 [Internationales
Schiedsgericht der Bundeskammer der gewerblichen Wirtschaft-Wien, Austria, 15 June 1994] and 94 [Internationales Schiedsgericht der
Bundeskammer der gewerblichen Wirtschaft-Wien, Austria, 15 June 1994].
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SCLOUT case No. 424 [Oberster Gerichtshof, Austria, 9 March 2000], also available on the Internet at www.cisg.at.

“Tribunale di Padova, Italy, 25 February 2004, English translation available on the Internet at www.cisg.law.pace.edu; Foreign Trade Court
of Arbitration attached to the Yugoslav Chamber of Commerce, Serbia, 9 December 2002, English translation available on the Internet at
www.cisg.law.pace.edu.

“See Rechtbank Arnhem, the Netherlands, 17 January 2007, English translation available on the Internet at www.cisg.law.pace.edu;
Tribunale di Padova, Italy, 31 March 2004, English translation available on the Internet at www.cisg.law.pace.edu; Rechtbank Rotterdam, the
Netherlands, 12 July 2001, English translation available on the Internet at www.cisg.law.pace.edu; Bundesgericht, Switzerland, 15 Septem-
ber 2000, English translation available on the Internet at www.cisg.law.pace.edu; CLOUT case No. 1194 [Compromex Arbitration, Mexico,
29 April 1996], also available on the Internet at www.cisgspanish.com; CLOUT case No.176 [Oberster Gerichtshof, Austria, 6 February
1996] (see full text of the decision).

"Oberster Gerichtshof, Austria, 29 June 1999, Zeitschrift fiir Rechtsvergleichung, 2000, 33.
2CLOUT case No. 176 [Oberster Gerichtshof, Austria, 6 February 1996] (see full text of the decision).
*Handelsgericht Wien, Austria, 3 May 2007, English translation available on the Internet at www.cisg.law.pace.edu.

"*Foreign Trade court of Arbitration attached to the Serbian Chamber of Commerce, Serbia, 6 November 2005, English translation avail-
able on the Internet at www.cisg.law.pace.edu; see also Foreign Trade Court of Arbitration attached to the Yugoslav Chamber of Commerce,
Serbia, 27 November 2002, English translation available on the Internet at www.cisg.law.pace.edu.

SForeign Trade court of Arbitration attached to the Serbian Chamber of Commerce, Serbia, 6 November 2005, English translation availa-
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Article 8

(1) For the purposes of this Convention statements made by and other conduct of a
party are to be interpreted according to his intent where the other party knew or could not

have been unaware what that intent was.

(2) If the preceding paragraph is not applicable, statements made by and other con-
duct of a party are to be interpreted according to the understanding that a reasonable person
of the same kind as the other party would have had in the same circumstances.

(3) In determining the intent of a party or the understanding a reasonable person
would have had, due consideration is to be given to all relevant circumstances of the case
including the negotiations, any practices which the parties have established between them-
selves, usages and any subsequent conduct of the parties.

INTRODUCTION

1. Whereas article 7 addresses interpretation of and gap-
filling for the Convention itself, article 8 (which according to
one arbitral tribunal states rules that correspond to principles
generally accepted in international commerce') is concerned
with the interpretation of statements and other conduct of the
parties—provided (as expressly pointed out by the Supreme
Court of one Contracting State) that the statements or conduct
relate to a matter governed by the Convention.> Therefore,
whenever a party’s statement or conduct relates to a matter
governed by the Convention, the interpretative criteria set
forth in article 8 are to be used, whether the statements or con-
duct relate to matters governed by Part II (on formation of
the contract) or Part III (on the rights and obligations of the
parties). This view, supported by legislative history,* has been
adopted in decisions:* courts have resorted to the criteria set
forth in article 8 to interpret statements and conduct relating to
the process of formation of contract,’ the performance of the
contract,® and its avoidance.”

2. Where article 8 applies, it precludes application of
domestic interpretative rules because article 8 exhaustively
addresses the issue of interpretation.’

3. According to both legislative history’ and case law,'©
article 8 governs not only the interpretation of unilateral acts
of each party but is also “equally applicable to the interpre-
tation of ‘the contract’, when the document is embodied in a
single document”.!!

4. According to one court, it is possible to derive a general
duty from article 8 (in conjunction with article 7), pursuant
to which, in performing one’s own obligation, one has to
take into account the interests of opposing party.'?

5. Tt is worth pointing out, however, that one court stated
that “the will of the parties (article 8 CISG) . . . only has to
be taken into account is so far as the contract . . . has no clear
provision since the contract precedes the CISG in the hierar-
chy of rules.”!?

SUBJECTIVE INTENT OF THE PARTY
(ARTICLE 8, PARAGRAPH 1)

6. Paragraphs 1 and 2 of article 8 set forth two sets of
criteria and a hierarchy for those criteria: the ones set forth
in article 8 (1) have to be resorted to primarily,'* before
resorting to those contained in article 8 (2). According
to some courts, article 8 (1) permits a substantial inquiry
into the parties’ “subjective”’ and “real”'® intent, “even if
the parties did not engage in any objectively ascertainable
means of registering this intent”."” Article 8 (1) “instructs
courts to interpret the ‘statements ... and other conduct of
a party ... according to his intent’ as long as the other party
‘knew or could not have been unaware’ of that intent. The
plain language of the Convention, therefore, requires an
inquiry into a party’s subjective intent as long as the other
party to the contract was aware of that intent”'® or could
not have been unaware of it."” According to one court,
“article 8 (1) of the CISG, in recognizing subjective criteria
for interpretation, invites an inquiry as to the true intent of
the parties, but excludes the use of in-depth psychologi-
cal investigations. Therefore, if the terms of the contract
are clear, they are to be given their literal meaning, so
parties cannot later claim that their undeclared intentions
should prevail.”*

LT3

7. Aparty who asserts that article 8 (1) applies—i.e., that
the other party knew or could not have been unaware of the
former party’s intent—must prove that assertion.?!

8. The subjective intent of a party is irrelevant unless it is
manifested in some fashion;?* this is the rationale behind one
court’s statement that “the intent that one party secretly had,
is irrelevant”.? A different court stated that, due to the need
that the intent be manifested in some fashion, the “Conven-
tion is indeed governed by the principle of reliance that is
common to numerous legislations: it is applied to expressed
declarations and to communications, but also to the per-
suasive conduct exhibited before or after the conclusion of
a contract.”?*
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9.  One court stated that where a common intent of the
parties can be discerned, that common intent is to be taken
into account, even if the objective meaning attributable to
the statements of the parties differs.?

10. Under article 8, courts must first attempt to establish
the meaning of a party’s statement or conduct by looking
to the intent of that party, as an arbitral tribunal has empha-
sized;? however, “most cases will not present a situation in
which both parties to the contract acknowledge a subjective
intent . . . In most cases, therefore, article 8 (2) of the [Con-
vention] will apply, and objective evidence will provide the
basis for the court’s decision.””” According to one arbitral
tribunal, application of article 8 (1) requires either that the
parties have a close relationship and know each other well,
or that the import of the statements or conduct was clear and
easily understood by the other party.?

OBJECTIVE INTERPRETATION

11.  Where it is not possible to use the subjective intent
standard in article 8 (1) to interpret a party’s statements or
conduct,” one must resort to “a more objective analysis”*
as provided for by article 8 (2),*! which should allow the
courts to determine “a presumptive”? or “normative”®
intent. Under this provision, statements and other conduct of
a party are to be interpreted according to the understanding
that a reasonable person of the same kind as the other party
would have had in the same circumstances.** Several courts
have characterized the result of an interpretation based on
this criterion as a “reasonable interpretation”.*

12. Article 8 (2) has been applied in a variety of decisions.
In one case, a court inferred a buyer’s intention to be bound
to a contract, as well as the quantity of goods that the buyer
intended to acquire under that contract, by interpreting the
buyer’s statements and conduct according to the understand-
ing that a reasonable person of the same kind as the seller
would have had in the same circumstances.* The court found
that, absent any relevant circumstance or practice between
the parties at the time the contract was concluded (which
must always be taken into account), the buyer’s intention
to be bound, as well as a definite quantity of goods to be
sold under the contract, could be deduced from the buyer’s
request to the seller to issue an invoice for goods that had
already been delivered.

13. Article 14 (1) of the Convention provides that a pro-
posal for concluding a contract must be sufficiently defi-
nite in order to constitute an offer, and that it is sufficiently
definite if it indicates the goods and expressly or implicitly
fixes or makes provision for determining the quantity and
the price. Several courts have stated that, in determining
whether a proposal satisfies this standard, it is sufficient if
the required content would be perceived in the proposal by
“‘a reasonable person of the same kind’ as the other party

(offeree) . . . ‘in the same circumstances’”.%’

14. Indetermining the quality of the goods required by the
parties’ agreement, one Supreme Court has stated that, since
the parties had a different understanding of the meaning of
the contract, the contract language should be interpreted
under article 8 (2)—i.e., “according to the understanding

that a reasonable person of the same kind as the other party
would have had in the same circumstances”. The court
noted that the buyer was an expert and knew that it had
not been offered a new machine, but instead one built four-
teen years prior to the conclusion of the contract. Although
the goods did not conform to the latest technical stand-
ards, the Supreme Court reasoned that, under the standard
of article 8 (2), the buyer concluded the contract with full
knowledge of the technical limitations of the machinery
and its accessories. For these reasons, the Supreme Court
found that the machine tendered to the buyer conformed to
the contract.*®

15. Another court applied article 8 (2) to determine whether
a contract permitted the buyer to satisfy its obligation for the
price of goods by offering, after the payment period spec-
ified in the contract had expired, to ship its own goods to
the seller. Looking first to the language of the contract and
then to the interpretation suggested by the parties’ interests
in the contract, the court found that the buyer was required to
satisfy its obligations by the end of the contractual payment
period: “the [buyer] could not have been unaware that it
would have been commercially unreasonable for the [seller]
to grant a respite in payment beyond the agreed period”
merely because the buyer offered to ship goods to satisfy its
payment obligations.*

16. Article 8 (2) has also been used to determine whether
a seller had implicitly waived, through its behaviour, its
right to argue that the buyer’s notice of lack of conform-
ity in the goods was not timely (see article 39).% The fact
that the seller negotiated with the buyer over the lack of
conformity after receiving the notice, the court stated, did
not necessarily waive the late-notice argument, but should
instead be evaluated in conjunction with the other circum-
stances of the case. In the case at hand, however, the seller
“negotiated over the amount and manner of a settlement of
damages for practically 15 months—. . . without expressly
or at least discernibly reserving the objection to the delay”
and even “offered through legal counsel to pay compen-
satory damages that amount to practically seven times the
value of the goods”.*' In such circumstances, the court
stated, “the [buyer] could only reasonably understand that
the [seller] was seeking a settlement of the affair and would
not later refer to the allegedly passed deadline as a defence
to the [buyer’s] reimbursement claim”. Thus under art-
icle 8 (2) and article 8 (3), the court held, the seller had
waived its right to rely on the untimeliness of the notice.
Another court has stated that a waiver of the seller’s
right to argue that the buyer’s notice of non-conform-
ity was untimely cannot be assumed merely because the
seller remained willing to inspect the goods at the buyer’s
request.* This follows, the court suggested, both from the
need for certainty in commercial transactions and from the
principle of good faith, which also applies when interpret-
ing the parties’ statements or other conduct.

17. One court employed article 8 (2) to interpret a “franco
domicile” provision in a contract, finding that the clause
addressed not only the cost of transport but also the passing
of risk. The court interpreted the provision in line with the
understanding that a reasonable person would have had in
the same circumstances as those of the parties. In the court’s
view, a buyer entitled to delivery of goods “franco domicile”
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would not be concerned with transporting the goods or with
insurance on them during carriage. The fact that the seller
obtained transport insurance, the court argued, also indicated
that the seller was prepared to take the risk during carriage,
as did the fact that that it had used its own means of transport
in previous transactions with the buyer. The court therefore
concluded that the parties intended to provide for the pas-
sage of risk at the buyer’s place of business, and accordingly
to deviate from article 31 (a) CISG.*

18. Another court invoked article 8 (2) to determine
whether the conduct of a party established that an agreement
as to the purchase price had been reached.* The buyer took
delivery of the goods without contesting the price specified
by the seller. The court, applying article 8 (2), interpreted
this conduct as acceptance of the seller’s price.

19. The interpretive standard in article 8 (2) has also
been applied in determining whether a loss suffered by the
aggrieved party should be considered foreseeable under
article 74 of the Convention.*

20. According to some courts, article 8 (2) is based upon
the contra proferentem rule, pursuant to which standard
contract terms have to be interpreted in favour of the party
against whom they are employed.*

CONSIDERATIONS RELEVANT IN
INTERPRETING STATEMENTS OR OTHER
CONDUCT OF A PARTY

21. According to article 8 (3), in determining a party’s
intent or the understanding a reasonable person would have
had, due consideration is to be given to all relevant—objec-
tive'’—circumstances of the case. Such circumstances
specifically include*® the negotiations,* any practices which
the parties have established between themselves, usages,
and any subsequent conduct of the parties.’! Several deci-
sions®? have noted that these criteria should be taken into
account when interpreting a statement or other conduct
under the standards of either article 8 (1) or article 8 (2).>*

22. Inrespect of the circumstances to be taken into account
in determining the intent of the parties pursuant to arti-
cle 8 (1), one court stated that “the exact wording chosen
by the parties as well as the systematic context are of par-
ticular relevance.”> That court also stated that “any previ-
ous negotiations and subsequent conduct of the parties may
indicate how they have actually understood their respective
declarations of intent. Additionally, the actual intent can be
construed on the basis of the parties’ interests, the purpose
of the contract and the objective circumstances at the time of
the conclusion of the contract.”*

23. Inrespect of the criteria to be taken into account when
resorting to an article 8 (2) interpretation, that same court
stated that “the declarations of the parties must be inter-
preted according to their reasonable meaning in the light
of wording, context and the principle of good faith . . .
Such an interpretation according to the principle of good
faith seeks to determine the normative consensus, while the
crucial factor will be an interpretation from the perspective
of the recipient . . . . In accordance with article 8 (3) CISG,

all relevant circumstances of the case including the nego-
tiations, any practices which the parties have established
between themselves, usages and any subsequent conduct
of the parties must be considered as well as the interests
of either party and the purpose and systematic context of
the contract.”’

24. According to a different court, “examples of the con-
duct [referred to in article 8 (3)] might be: Acceptance of
the goods, payment of the purchase price, sending of an
invoice or its signing by the buyer.”*® Similarly, one court
stated that “[w]hen determining whether statements or other
conduct count as an acceptance, [the conduct referred to in
article 8 (3)], implies the performance of the contract, or that
prepares the performance, i.e., payment, acceptance of the
goods without protest (possibly followed by processing) by
the buyer, the start of production, or the sending of (part of)
the goods by the seller.”®

25. The express reference in article 8 (3) to the parties’
negotiations as an element to be taken into account in inter-
preting their statements or other conduct did not prevent one
court from indicating that the “parol evidence rule” applies
in transactions governed by the Convention.®® This rule,
which despite its name applies to both parol and written evi-
dence, seeks to give legal effect to the contracting parties’
intentions if they have adopted a written agreement as the
final (a “partial integration”), or even final and complete (a
“complete integration”), expression of their agreement.®!
If the written agreement is determined to be a complete
integration, the parol evidence rule prohibits a party from
introducing evidence of prior agreements or negotiations that
would contradict, or even would add consistent additional
terms to, the writing. Decisions by other courts in the same
State take a contrary position.®> One of those courts®® stated
that “the parol evidence rule is not viable in CISG cases in
light of article 8 of the Convention”* because “article 8 (3)
expressly directs courts to give ‘due consideration . . . to all
relevant circumstances of the case including the negotiations’
to determine the intent of the parties. Given article 8 (1)’s
directive to use the intent of the parties to interpret their
statements and conduct, article 8 (3) is a clear instruction
to admit and consider parol evidence regarding the negotia-
tions to the extent they reveal the parties’ subjective intent.”
According to another court, article 8 (3) “essentially rejects

. . the parol evidence rule”.® Yet another court stated
that “contracts governed by the CISG are freed from the
limits of the parol evidence rule and there is a wider spec-
trum of admissible evidence to consider in construing the
terms of the parties’ agreement”.% In one case the court, in
determining the intention of the party, relied on oral evi-
dence and took into account the business relations existing
between the parties.®’

26. After pointing out the problems that may arise under
the Convention with respect to parol evidence, a court has
stated that the parties can avoid such problems by includ-
ing in their written agreement a merger clause that extin-
guishes prior agreements and understandings not expressed
in the writing.®® According to a different court, however,
“extrinsic evidence should not be excluded, unless the par-
ties actually intend the merger clause to have this effect.”®
According to that same court, “article 8 requires an
examination of all relevant facts and circumstances when
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deciding whether the Merger Clause represents the parties’
intent . . . . That is, to be effective, a merger clause must
reflect ‘the parties’ intent.” This suggests that if either party
had a contrary intent, the merger clause between them
would have no effect.”™

27. As several courts have pointed out,”' subsequent con-
duct by the parties may show what a statement was intended
to mean when it was made. In one case,” a court referred
to a buyer’s subsequent conduct to infer an intention to be
bound to a contract, as well as to determine the quantity
of goods covered by that contract, under the interpretive
approach in article 8 (2) (i.e., the understanding that a rea-
sonable person of the same kind as the seller would have
had in the same circumstances). The court held that, absent
any relevant contrary circumstance or practice between the
parties, a party’s intention to be bound could be shown by
its conduct after the conclusion of the contract. In particu-
lar, it held that the buyer’s request to the seller to issue an
invoice for textiles the seller had delivered to a third party
(as contemplated by the parties’ arrangement) was suffi-
cient evidence of the buyer’s intention to be bound. The
fact that the buyer delayed two months before complaining
about the quantity of goods delivered to the third party, fur-
thermore, gave the court good grounds to conclude that the
contract covered that quantity.

28. According to one court, reference to the circumstances
listed in article 8 (3) may lead to the conclusion that a party’s
silence amounted to acceptance of an offer.”?

29. In addition to the elements expressly catalogued in arti-
cle 8 (3), the good faith principle referred to in article 7 (1)
(where it is mentioned as pertinent to the interpretation of
the Convention itself) must also, according to one court, be
taken into account in interpreting statements or other con-
duct of the parties.”™

30. Finally, in respect of article 8 (3), one court stated that
“[t]he wording of this provision can also be understood in
a way that contradictory conduct by a party bars that party
from relying on a different meaning of its former conduct.”

STANDARD CONTRACT TERMS AND
THE LANGUAGE OF STATEMENTS

31. Article 8 has also been invoked in addressing the ques-
tion whether standard contract terms employed by one party
became part of a contract.” In various cases’” it was held that
that the question was governed by the Convention’s rules
on interpretation rather than by domestic law. Citing arti-
cle 8 of the Convention, several courts stated that whether
a party’s standard contract terms are part of its offer must
be determined by reference to how a “reasonable person of
the same kind as the other party” would have understood
the offer; under this criterion, the courts asserted, standard
terms become part of an offer only if the offeree is able
“to become aware of them in a reasonable manner,””® and
if the intention to incorporate such terms is apparent to the
recipient of the offer.”” Where such intention is ambiguous,
the terms do not become part of the contract,® nor do they
become part of the contract if they “differ from the expec-
tation of the contractual partner to such an extent that the

latter cannot reasonably be expected to have anticipated that
such a clause might be included”.®! In addition, according
to some courts, the Convention requires the user of general
terms and conditions to transmit the text or make it availa-
ble to the other party.®

32. In reaching similar conclusions regarding the incorpo-
ration of standard terms under the Convention, some courts
also addressed the issue of the language in which the stand-
ard terms are expressed.®® The courts stated that incorpora-
tion of standard terms must be determined by interpreting
the contract in light of article 8. To be effective, the courts
averred, a reference by one party to its standard terms must
be sufficient to put a reasonable person of the same kind as
the other party in a position to understand the reference and
to gain knowledge of the standard terms. According to the
courts, one relevant circumstance is the language in which
the standard terms are written.®* In one of the cases, the
seller’s standard contract terms were not in the language of
the contract, and one of the courts asserted that the seller
should have given the buyer a translation. Because the
seller had not done so, its standard contract terms did not
become part of the contract. A similar approach was adopted
by another court, which stated that standard contract terms
written in a language different from that of the contract do
not bind the other party.*

33. The language issue was also dealt with in another
decision®® in which the court held that a case-by-case
approach must be employed in determining the effective-
ness of a notice written in a language other than the lan-
guage in which the contract was made or the language of
the addressee. Under article 8 (2) and article 8 (3), the court
asserted, the question must be evaluated from the perspec-
tive of a reasonable person, giving due consideration to
usages and practices observed in international trade. The
mere fact that a notice was in a language that was neither
that of the contract nor that of the addressee did not nec-
essarily prevent the notice from being effective: the notice
language might be one normally used in the pertinent trade
sector, and thus potentially binding on the parties under
article 9; or, as in the case before the court, the recipient
might reasonably have been expected to request from the
sender explanations or a translation.

34. In adifferent case, the court stated that for the standard
contract terms to become part of the contract, they have to
be drafted “either in the language of the contract, or in that
of the opposing party or a language that the opposing party
knows”.% In a different case, a court stated that standard
contract terms “are only incorporated if . . . the other con-
tracting party is given sufficient opportunity to take note of
them, either in the language of negotiations or in its native
language.”®

35. Another court® has held that, if a party accepts state-
ments relating to the contract in a language different from
the one used for the contract, the party is bound by the con-
tents of such statements; it is the party’s responsibility to
acquaint itself with those contents.

36. In yet another decision, one court stated that for the
standard contract terms to become part of the offer it is suf-
ficient that they be drafted in a common language.”
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Article 9

(1) The parties are bound by any usage to which they have agreed and by any
practices which they have established between themselves.

(2) The parties are considered, unless otherwise agreed, to have impliedly made
applicable to their contract or its formation a usage of which the parties knew or ought to
have known and which in international trade is widely known to, and regularly observed
by, parties to contracts of the type involved in the particular trade concerned.

INTRODUCTION

1. This provision describes the extent to which parties
to an international sales contract governed by CISG are
bound by usages, as well as by practices that the parties
have established between themselves.! Usages to which the
parties have “agreed”, along with practices that the parties
have established, are covered by article 9 (1); usages that the
parties “have impliedly made applicable to their contract”
are addressed in article 9 (2). In any case, according to one
court, “any applicable practice or usage has the same effect
as a contract.”

2. The validity of usages is outside the Convention’s
scope;® the Convention addresses only their applicabil-
ity.* As a consequence, the validity of usages is governed
by applicable domestic law.’ If a usage is valid, it prevails
over the provisions of the Convention, regardless of whether
the usage is governed by article 9 (1) or by article 9 (2).°
Practices established between the parties and usages
under article 9 (2), however, take a backseat compared to
contractual agreements of the parties.’

USAGES AGREED TO AND PRACTICES
ESTABLISHED BETWEEN THE PARTIES

3. Under article 9 (1), the parties are bound by any usage
to which they have agreed. Such an agreement need not be
explicit,® but—as one court has stated®—may be implicit.
According to one decision, if parties do not want to be bound
by the practices established between themselves, they need
to expressly exclude them.!®

4. According to the same court, article 9 (1)—unlike arti-
cle 9 (2)—does not require that a usage be internationally
accepted in order to be binding; thus the parties are bound
by local usages to which they have agreed as much as inter-
national usages.!! The same court (in a different case) has
stated that usages need not be widely known in order to be
binding under article 9 (1) (as opposed to article 9 (2))."?

5. According to article 9 (1), the parties are also bound
by practices established between themselves—a principle
that, according to one arbitral tribunal, “was extended to
all international commercial contracts by the UNIDROIT

Principles”.”® Article 1.9 (1) of those Principles provides
that “the parties are bound by any usage to which they have
agreed and by any practices which they have established
between themselves.”

6. Several decisions provide examples of practices bind-
ing under article 9 (1). An arbitral panel has found that a
seller was required to deliver replacement parts promptly
because that had become “normal practice” between the par-
ties." In another case, an Italian seller had been filling the
buyer’s orders for many months without inquiring into the
buyer’s solvency; thereafter, the seller assigned its foreign
receivables to a factor, and because the factor did not accept
the buyer’s account, the seller suspended its business rela-
tionship with the buyer; a court held that, based on a prac-
tice established between the parties, the seller was required
to take the buyer’s interest into account in restructuring its
business, and thus the seller was liable for abruptly discon-
tinuing its relationship with the buyer." In a different deci-
sion, the same court ruled that a seller could not invoke the
rule in CISG article 18 which provides that silence does not
amount to acceptance because the parties had established a
practice in which the seller filled the buyer’s orders without
expressly accepting them.'® In another decision,!” a differ-
ent court ruled that practices established between the parties
may lead to the need to comply with certain form require-
ments, despite the Convention being based upon the princi-
ple of informality. In one case, an arbitral tribunal upheld the
practices established between the parties in relation to the
determination of the contents of the contract via phone.' In
a different case, a court disregarded the claim by one party
that reservation of title by the seller amounted to a practice
established between the parties, since no proof was given of
such practice.” In a different case, an arbitral tribunal stated
that the practices established between the parties imposed a
certain way of examining the goods.?” One court stated that
practices established between the parties may impact the
way standard contract terms become part of the contract.?!
A different tribunal stated that the fact that the buyer had on
several occasions signed the faxed copy of the order con-
firmation containing standard contract forms established a
practice between the buyer and the seller, a practice “the
buyer has not deviated from . . . once nor has [the buyer]
informed the seller after receipt of the general conditions
that it did not wish the application of these conditions or
wished to apply its own general conditions, if any.” This led
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the court to state that the seller’s standard contract terms had
become part of the contract, since, “[b]y not informing the
seller that it did not accept the general conditions, the buyer
created in any case the expectation that it agreed to the appli-
cation of the general conditions”.? In another case relating to
the incorporation of standard contract terms, one court stated
that “[a]lthough [Buyer]’s counter-offer was not expressly
accepted by the [Seller], it was nevertheless common that
the [Seller] accepted the orders of the [Buyer] and delivered
according thereto, even though [Seller] had not responded to
them.” This led the court to state that this amounted to prac-
tices established between the parties, with the consequence
that “the order of the [Buyer] was the basis for the contract
and the standard terms had been effectively included.”” One
court stated that practices had been established between the
parties, pursuant to which the seller had always to take back
defective goods when providing the buyer with substitutes.*
In one case, the court stated that a contract had also not been
formed in accordance with the practices established between
the parties, even though the same procedure, whereby an
order was made orally by the buyer and confirmed in writ-
ing by the seller, had been followed before. The court held
that the existence of such practices did not absolve the par-
ties of their obligations arising out of article 14 (1) and arti-
cle 18 (1), which provided, respectively, that an offer should
be sufficiently definite and that silence on the part of the
offeree did not in itself amount to acceptance. The court
concluded that, in the case at hand, the seller, who wished
to supply the buyer with a new kind of fabric very different
from the fabrics sold previously, could not rely on the prac-
tices established between the parties for transactions con-
cerning standard fabrics. Since the practices were irrelevant,
the ‘confirmation of order’ should therefore be regarded as
an offer to buy which the buyer had not accepted.?

7. The Convention does not define “practices established
between the parties”. According to one court, “[c]ontrary
to usages, which must be observed in at least one branch
of industry, practices within the meaning of article 9 CISG
are established only between the parties. Practices are con-
duct that occurs with a certain frequency and during a cer-
tain period of time set by the parties, which the parties can
then assume in good faith will be observed again in a similar
instance. Examples are the disregard of notice deadlines, the
allowance of certain cash discounts upon immediate pay-
ment, delivery tolerances, etc.”?® According to some courts,
a practice is binding on the parties pursuant to article 9 (1)
only if the parties’ relationship has lasted for some time and
the practice has appeared in multiple contracts. According
to one tribunal, this requirement is met where the parties
had previously concluded a dozen transactions.”” One court
asserted that article 9 (1) “would require a conduct regularly
observed between the parties . . . [of] a certain duration and
frequency . . . . Such duration and frequency does not exist
where only two previous deliveries have been handled in
that manner. The absolute number is too low”.” Another
court dismissed a seller’s argument that reference on two of
its invoices to the seller’s bank account established a prac-
tice between the parties requiring the buyer to pay at the
seller’s bank. The court held that, even if the invoices arose
from two different contracts between the parties, they were
insufficient to establish a practice under article 9 (1) of the
Convention. According to the court, an established practice
requires a long lasting relationship involving more contracts

of sale.” Another court has stated that one prior transaction
between the parties did not establish “practices” in the sense
of article 9 (1).* One court stated that where the parties had
not concluded any previous contract, no practices could have
been established between the parties.’! According to a differ-
ent court, however, “[i]t is generally possible that intentions
of one party, which are expressed in preliminary business
conversations only and which are not expressly agreed upon
by the parties, can become “practices” in the sense of arti-
cle 9 of the Convention already at the beginning of a busi-
ness relationship and thereby become part of the first con-
tract between the parties”.* This, however, “requires at least
(article 8) that the business partner realizes from these cir-
cumstances that the other party is only willing to enter into
a contract under certain conditions or in a certain form”.*

8. Several courts have stated that the party alleging the
existence of a binding practice or usage bears the burden of
proving that the requirements of article 9 (1) are met.*

BINDING INTERNATIONAL TRADE USAGES
(ARTICLE 9 (2))

9. By virtue of article 9 (2), parties to an international
sales contract may be bound by a trade usage even in the
absence of an affirmative agreement thereto, provided the
parties “knew or ought to have known” of the usage and the
usage is one that, in international trade, “is widely known
to, and regularly observed by, parties to contracts of the type
involved in the particular trade concerned.”* One court has
construed article 9 (2) as providing that “the usages and
practices of the parties or the industry are automatically
incorporated into any agreement governed by the Conven-

tion, unless expressly excluded by the parties”.*

10. Usages that are binding on the parties pursuant to
article 9 (2) prevail over conflicting provisions of the
Convention.”” On the other hand, contract clauses prevail
over conflicting usages, even if the usages satisfy the require-
ments of article 9 (2), because party autonomy is the primary
source of rights and obligations under the Convention, as the
introductory language of article 9 (2) confirms.*® Also, one
court stated that the practices established between the parties
prevail over the usages referred to in article 9 (2).%

11.  As noted in paragraph 9 of this Digest, to be binding
under article 9 (2) a usage must be known by (or be one
that ought to have been known to) the parties, and must be
widely known and regularly observed in international trade.
According to one court this does not require that a usage
be international: local usages applied within commodity
exchanges, fairs and warehouses may be binding under arti-
cle 9 (2) provided they are regularly observed with respect to
transactions involving foreign parties.*’ The court also stated
that a local usage observed only in a particular country may
apply to a contract involving a foreign party if the foreign
party regularly conducts business in that country and has
there engaged in multiple transactions of the same type as
the contract at issue.

12. The requirement that the parties knew or ought to have
known of a usage before it will be binding under article 9 (2)
has been described as requiring that the parties either have
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places of business in the geographical area where the usage
is established or continuously transact business within that
area for a considerable period.*' According to an earlier
decision by the same court, a party to an international sales
contract need be familiar only with those international trade
usages that are commonly known to and regularly observed
by parties to contracts of the same specific type in the specific
geographic area where the party has its place of business.*?

13. There is no difference in the allocation of burden of
proof under articles 9 (1) and (2):* the party that alleges
the existence of a binding usage has to prove the required
elements, at least in those legal systems that consider the
issue as one of fact.** If the party that bears the burden fails
to carry it, an alleged usage is not binding. Thus where a
buyer failed to prove the existence of an international trade
usage to treat a party’s silence after receiving a commercial
letter of confirmation as consent to the terms in the letter,
a contract was found to have been concluded on different
terms.® In another case, a party’s failure to prove an alleged
usage that would have permitted the court to hear the party’s
claim led the court to conclude that it lacked jurisdiction.*®
Similarly, a court has held that, although the Convention’s
rules on concluding a contract (articles 14-24) can be mod-
ified by usages, those rules remained applicable because no
such usage had been proven.”” Where a buyer failed to prove
a trade usage setting the place of performance in the buyer’s
country, furthermore, the place of performance was held to
be in the seller’s State.*® And the European Court of Justice
has stated that, in order for silence in response to a letter
of confirmation to constitute acceptance of the terms con-
tained therein, “it is necessary to prove the existence of such
a usage on the basis of the criteria set out” in article 9 (2) of
the Convention.*

14. There are several examples of fora finding that the par-
ties are bound by a usage pursuant to article 9 (2). A recent
Supreme Court decision recognized an international usage
in the trade with used construction vehicles: they are usually
sold without guarantee (excluding any remedy for defects)
unless the seller did not disclose prior accidents or acts of
sabotage which damaged the vehicle and of which he knew.*
In one case, an arbitral tribunal held that a usage to adjust
the sales price was regularly observed by parties to similar
contracts in the particular trade concerned (minerals).”! In
another decision, a court held that a bill of exchange given
by the buyer had resulted in a modification of the contract,
pursuant to article 29 (1) of the Convention, which post-
poned the date of payment until the date the bill of exchange
was due;’? the court indicated that an international trade
usage binding under article 9 (2) supported its holding. In
yet another case, a court stated that there was a usage in the
particular trade concerned which required the buyer to give
the seller an opportunity to be present when the buyer exam-
ined the goods.™ In a different case, a court stated that usages
as defined under article 9 (2) may impose form requirements
that otherwise do not exist under the Convention.>* In a dif-
ferent case, an arbitral tribunal stated, on the basis of the
relevant trade usages, that “the average profit margin of an
organization, irrespective of the area of activity, amounts to
10 per cent.” In yet another case, one court stated, after
looking into trade usages as defined by article 9 (2), that
“[i]t appears that the placement of oral orders for goods fol-
lowed by invoices with sales terms is commonplace, and

while every term of the contract is not usually part of the
oral discussion, subsequent written confirmation containing
additional terms are binding unless timely objected to.”*
One court stated that “where international business usages
with respect to certain characteristics [of the goods] exist,
these must be presented as a minimum of quality”¥ pursuant
to article 9 (2) of the Convention.

15. On the other hand, there are examples of courts find-
ing that certain trade usages claimed by one party did not
exist. One court found that in light of the particularity of
the production process and the transportation requirements
of the goods, a testing-before-delivery requirement “cannot
be regarded as a generally accepted and commonly known
usage as is contended by the representatives of the buyer.”*

16. Several decisions have referred to usages when
addressing the question of the interest rate to be applied to
late payments. One court has twice invoked international
usages binding under article 9 (2) of the Convention to solve
the issue. In the first decision, the court stated that payment
of interest “at an internationally known and used rate such
as the Prime Rate” constituted “an accepted usage in inter-
national trade, even when it is not expressly agreed between
the parties”. In the second decision, the court adopted the
same position and commented that the “Convention attrib-
utes [to international trade usages] a hierarchical position
higher than that of the provisions of the Convention”.®
Some courts stated that where the rate of interest has not
been agreed upon by the parties or “if no relevant trade usage
applies under article 9 CISG, interest rates are governed by
the complementary domestic law.”®!

LETTERS OF CONFIRMATION, INCOTERMS
AND THE UNIDROIT PRINCIPLES

17. Several cases have invoked article 9 in determin-
ing whether silence in response to a letter of confirmation
signifies agreement to the terms contained in the letter. In
response to an argument seeking recognition of a usage that
such silence constituted consent to terms in a confirmation,
one court stated that “[dJue to the requirement of interna-
tionality referred to in article 9 (2) CISG, it is not sufficient
for the recognition of a certain trade usage if it is only valid
in one of the two Contracting States. Therefore, [in order to
bind the parties], the rules on commercial letters of confir-
mation would have to be recognized in both participating
States and it would have to be concluded that both parties
knew the consequences . . . . It is not sufficient that the trade
usage pertaining to commercial letters of confirmation exists
only at the location of the recipient of the letter . . . .
Because the contractual effects of silence in response to a
letter of confirmation were not recognized in the country of
one party, the court found that the terms in the confirmation
had not become part of the contract. Although the court noted
that domestic doctrines attributing significance to silence in
response to a confirmation had no relevance in the context of
international sales law, the court nevertheless suggested that
“a letter of confirmation can have considerable importance in
the evaluation of the evidence”. Another court noted that a
letter of confirmation binds the parties only “if this form of
contract formation can be qualified as commercial practice
under article 9 of the Convention”.%* The court held that such a
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usage, binding under article 9 (2), existed in the case: both par-
ties were located in countries in which “the contractual effect
of commercial communications of confirmation” was recog-
nized; furthermore, the “parties recognized the legal effects
of such a communication” and for that reason should have
expected that “they might be held to those legal effects”.®*
Similarly, one court stated that “silence will in general not
be of any legal effect as far as the CISG is concerned. Nev-
ertheless, silence may—in deviation from article 18 (1) (2)
CISG—result in an acceptance of the terms contained in the
letter of confirmation, if there is a corresponding commercial
usage in terms of article 9 (2) CISG which can be readily
identified by the parties . . . . Such commercial usage can be
assumed if the parties have their places of business in coun-
tries whose laws contain rules on commercial letters of con-
firmation and on the legal effects of silence on the part of the
addressee and if these rules are similar to that under German
law”.% Yet another court rejected the idea that domestic rules
on the effects of silence in response to a letter of confirmation
can be relevant when the Convention is applicable.®

18. Several courts commented on the relationship between
article 9 (2) and INCOTERMS. ¥ After asserting that “INCO-
TERMS are incorporated into the Convention through arti-
cle 9 (2)”,% one court stated that, pursuant to article 9 (2),
“INCOTERMS definitions should be applied to the contract
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despite the lack of an explicit INCOTERMS reference in
the contract.” Thus by incorporating a “CIF” term in their
contract, the court held, the parties intended to refer to the
INCOTERMS definition thereof.® Similar statements occur
in an arbitral award” as well as in other decisions of a court
in a different State.”! In the latter decision, the court inter-
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Principles reflect international trade usages.”
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Article 10

For the purposes of this Convention:

(a) If a party has more than one place of business, the place of business is that
which has the closest relationship to the contract and its performance, having regard to the
circumstances known to or contemplated by the parties at any time before or at the conclu-

sion of the contract;

(b) If a party does not have a place of business, reference is to be made to his habit-

ual residence.

OVERVIEW

1. Article 10 provides two rules addressing issues linked
to the location of a party: if a party has multiple places of
business, the rule in article 10 (a) identifies which is relevant
for purposes of the Convention; article 10 (b), on the other
hand, states that a party which does not have a place of busi-
ness is deemed located at that party’s habitual residence.!
These rules are helpful, as the location of the relevant place
of business is important under various provisions of the
Convention, including the main provision governing the
Convention’s applicability (article 1).

APPLICATION OF ARTICLE 10 (a)

2. Article 10 (a) has been cited in various decisions,® but
it has actually been applied in determining the relevant place
of business in only a few cases. One court used the provi-
sion to decide whether a contract concluded between a seller
in France and a buyer with places of business both in the
United States of America and in Belgium was governed by
the Convention.* The court reasoned that, since the invoice
was sent to the buyer’s Belgian place of business and since
it was in Dutch (a language known only at the buyer’s Bel-
gian offices), the Belgian place of business was most closely
connected to the contract and its performance; the Conven-
tion therefore applied. The court also noted that, because the
Convention was in force in the United States of America, the
Convention would apply even if the buyer’s relevant place
of business was in that country.

3. In a different decision, an arbitral tribunal determined
that the Convention was applicable pursuanttoarticle 1 (1) (a).
To reach this conclusion, the tribunal first had to determine
which among several places of business of the seller was
the relevant one. The tribunal stated that, pursuant to article
10 (a), the place of business to be taken into account was
the one located in the Russian Federation, on the grounds
that “Russia had a closer connection with the contract as the
goods were to be produced in Russia, according to Russian
standards and delivered on Russian ships, being all these cir-
cumstances perfectly known by the parties”.’

4. Another court® employed article 10 (a) to deter-
mine whether a sales contract was international under the

Convention. The contract arose out of a purchase order sent
by a buyer with its place of business in France to an individ-
ual, also located in France, that represented the seller, which
had its offices in Germany. In deciding whether the contract
was “between parties whose places of business are in dif-
ferent States” for purposes of article 1 of the Convention,
the court noted that “the order confirmations emanating from
the seller, the invoices, and the deliveries of the goods were
made from the seat of the seller in Germany”; thus even
assuming that the seller had a place of business in France,
the court reasoned, “the place of business ‘which has the
closest relationship to the contract and its performance, hav-
ing regard to the circumstances known to or contemplated
by the parties at any time before or at the conclusion of the
contract’ . . . is indeed the place of business whose seat is in
[Germany].” Thus, the court concluded, “[t]he international
character of the disputed contract is as a consequence estab-
lished.” Similarly, an arbitral tribunal relied on article 10 (a)
to decide whether the contract concluded between a buyer
with place of business in Serbia and a seller with a place of
business in Germany and one in Serbia was international. In
light of the fact that “the leading role in conclusion and per-
formance of the contract was performed by the Swiss [place
of business of the seller] (it conducted negotiations, signed
the contract, delivered the machine from Switzerland, the
payment was performed at its account, etc.), while the Ser-
bian [place of business] was only involved in the attempts to
reach the settlement regarding an existing debt,”’ the tribu-
nal decided that the contract was international.

5. In another case® a court was called upon to decide
whether the Convention applied to the claim of a German
manufacturer of floor covering who demanded that the
Spanish buyer pay for several deliveries. The buyer argued
that it had contracted only with an independent company
located in Spain, thus raising the question whether there was
an international sales contract within the meaning of arti-
cle 1 of the Convention. As the buyer was aware, the Span-
ish company with whom it allegedly dealt had links with
the German plaintiff, including the fact that members of
the Spanish company’s board overlapped with those of the
German seller. The court concluded that the contract was an
international one subject to the Convention. It found that,
instead of the Spanish company, the German manufacturer
was the buyer’s contracting partner and because the Spanish
company lacked legal authority to bind the German seller,
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the Spanish company did not constitute a separate place of
business of the seller. Even if the Spanish company was such
a place of business, the court reasoned, the seller’s German
place of business had the closest relationship to the con-
tract and its performance given the German manufacturer’s
“control over the formation and performance of the contract,
which the [buyer] was well aware of.” Thus the court found
that the seller’s German place of business was the relevant
one under article 10 (a).

6. In yet another case, a court had to decide a dispute
between a partnership between a German and an Austrian
company, carrying out construction work in Germany, and
an Austrian company, to which that partnership had sold
three pieces of construction equipment to be picked up at the
construction site. On the issue of applicability of the Con-
vention, the court considered the seller’s relevant place of

Notes

business to be the construction site where the contract had
been concluded and where the equipment was to be picked
up by the buyer. According to the court, pursuant to arti-
cle 10 (a), the construction site had the closest relationship
to the contract and its performance.’

7.  In another decision' the court invoked article 10 (a) in
holding that, if a party has multiple places of business, it is
not always the principal one that is relevant in determining
whether a contract is governed by the Convention.

APPLICATION OF ARTICLE 10 (b)

8. Article 10 (b) has been referred to in very few deci-
sions, in which the courts merely described the text of the
provision,'! if at all.'?

"United Nations Conference on Contracts for the International Sale of Goods, Vienna, 10 March—11 April 1980, Official Records, Docu-
ments of the Conference and Summary Records of the Plenary Meetings and of the Meetings of the Main Committee, 1981, 19.

*For provisions referring to a party’s “place of business”, see articles 1 (1), 12, 20 (2), 24, 31 (¢), 42 (1) (b), 57 (1) (a) and (2), 69 (2), 90,
93 (3), 94 (1) and (2), and 96.

3See U.S. District Court, Northern District of California, United States, 2 November 2005, available on the Internet at www.cisg.law.pace.edu;
Oberster Gerichtshof, Austria, 26 January 2005, English translation available on the Internet at www.cisg.law.pace.edu; CLOUT case
No. 549 [Audiencia Provincial de Valencia, Spain, 7 June 2003] (see full text of the decision); CLOUT case No. 433 [U.S. District Court,
Northern District Court of California, United States, 27 July 2001], Federal Supplement (2nd Series) vol. 164, p.1142 (Asante Technologies v.
PMC-Sierra), also available on the Internet at www.cisg.law.pace.edu (merely quoting the text of article 10 (a)); Oberlandesgericht Stuttgart,
Germany, 28 February 2000, English translation available on the Internet at www.cisg.law.pace.edu; Tribunal of International Commercial
Arbitration at the Russian Federation Chamber of Commerce and Industry, Russian Federation, 11 May 1997, available on the Internet at
www.cisg.law.pace.edu (citing article 10 (a) in deciding that a party’s relevant place of business was in Switzerland rather than in the United
Kingdom—without, however, specifying any reason for the decision).

4Rechtbank Koophandel Hasselt, Belgium, 2 June 1999, available on the Internet at www.law.kuleuven.be.
SCLOUT case No. 727 [Chamber of National and International Arbitration of Milan, Italy, 28 September 2001].
®CLOUT case No. 400 [Cour d’appel Colmar, France, 24 October 2000] (see full text of the decision).

"CLOUT case No. 1021 [Foreign Trade Court of Arbitration attached to the Serbian Chamber of Commerce, Serbia, 15 July 2008]
(Milk packaging equipment case), English translation available on the Internet at www.cisg.law.pace.edu.

8Oberlandesgericht Stuttgart, Germany, 28 February 2000, available on the Internet at www.cisg.law.pace.edu.
°CLOUT case No. 746 [Oberlandesgericht Graz, Austria, 29 July 2004].
YCLOUT case No. 261 [Bezirksgericht der Sanne, Switzerland, 20 February 1997].

"Oberlandesgericht Hamm, Germany, 2 April 2009, available on the Internet at www.cisg-online.ch; Landgericht Hamburg, Germany,
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Article 11

A contract of sale need not be concluded in or evidenced by writing and is not subject
to any other requirement as to form. It may be proved by any means, including witnesses.

INTRODUCTION

1. Subject to article 12, article 11 provides that a con-
tract of sale need not be concluded in writing and is not
subject to any other specific requirement as to form.! The
provision thus establishes the principle of freedom from
form requirements.> According to one court, this means that
“[ulnder article 11 CISG, a contract of sale can be con-
cluded informally,” without the need for a writing require-
ment to be met,* which in turn has led one court to state that
for the purpose of contract conclusion a party’s signature
was not required.’ In light of the foregoing, it is unsur-
prising that some courts stated that under the Convention
a contract can be concluded orally,® and even through the
conduct of the parties.’

2. Where, however, the parties have agreed upon a cer-
tain form requirement, that agreement—which may be
either express or implicit—prevails; consequently, the con-
tract must meet the form requirements agreed upon.® One
court held that where the parties agree upon certain form
requirements, these requirements are to be met not simply
for evidentiary purposes. Rather, they must be considered as
having been introduced for validity purposes.’

3. The party claiming the existence of an agreed form
requirement bears the burden of proof.!°

4. The principle of freedom from form requirements is
not only subject to party autonomy, but also to usages appli-
cable pursuant to article 9."

5. Several tribunals have expressly stated that the
freedom-from-form-requirements rule that article 11 estab-
lishes with regard to concluding a contract constitutes a gen-
eral principle upon which the Convention is based.'> Under
this principle, the parties are free to modify or terminate
their contract in writing, orally, or in any other form. Even
an implied termination of the contract has been held pos-
sible,"® and it has been held that a written contract may be
orally modified." Some courts stated that a notice of non-
conformity can be given in any form. basing their decision
on the general principle of freedom from form requirements
enshrined in article 11.'°

6.  As the Convention’s drafting hist