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Introduction to the Digest of Case Law on the United Nations Convention  
on Contracts for the International Sale of Goods 

NOTE BY THE SECRETARIAT

1.	 The United Nations Convention on Contracts for 
the International Sale of Goods, 1980 (the Convention, or 
CISG) has become in over 30 years an important tool for 
international trade. The Convention provides a uniform 
framework for contracts of sale of goods between parties 
whose places of business are in different States. By defining  
rights and obligations of the parties in a transparent and 
easily understandable manner, the Convention furthers 
predictability in international trade law, thus reducing 
transaction costs.

2.	 The Convention has, as at 31 May 2016, 85 States 
parties, which come from all legal traditions, have very dif-
ferent economies, and together account for over two thirds 
of global commercial exchanges.1 The number of academic 
works dedicated to the Convention grows constantly,2 as 
does the amount of related case law—currently, well over 
4,500 cases are available from various sources. Its contri-
bution to the goal of unification of international trade law is 
definitely significant.

3.	 One reason for the wide acceptance of the Convention 
stems from its flexibility. The drafters of the Convention 
achieved this flexibility through the use of different tech-
niques, and, in particular, by adopting a neutral terminology,  
by promoting the general observance of good faith in inter-
national trade, by establishing as a rule that the general 
principles on which the Convention is based should be 
used when filling any gap in the set of standards created by 
the Convention,3 and by recognizing the binding effects of 
agreed usages and established practice.4 

4.	 The drafters of the Convention took special care in 
avoiding the use of legal concepts typical of a given legal 
tradition, concepts often accompanied by a wealth of 
well-established case law and related literature that would 
not be easy to transplant in different legal cultures. This 
drafting style results from a deliberate choice to ensure that 
the Convention would promote harmonization of substan-
tive law by the largest number of States, regardless of their 
legal tradition.

5.	 Article 79 of CISG offers an example of this draft-
ing style, as it does not refer to terms typical of the various 
domestic systems such as “hardship”, “force majeure” or 
“Act of God”, but provides instead a factual description of 
the circumstances that may excuse failure to perform. The 
choice of breaking down sophisticated legal concepts, often 
bearing elaborate domestic interpretative records, into their 
factual components is evident in the replacement of the term 
“delivery of goods” with a set of provisions relating to per-
formance and passing of risk. Similarly, the use of the notion 
of “avoidance of the contract” in the Convention introduces 

a legal concept that may overlap on a number of well-known 
domestic concepts and calls for autonomous and independent 
interpretation. 

6.	 Another technique used by the Convention’s drafters 
to achieve flexibility is the adoption of rules more easily 
adaptable to the different trades than the equivalent domes-
tic requirements. Thus, for instance, article 39 of CISG 
demands that the notice of non-conformity of goods shall 
be given within a “reasonable” time, instead of indicating a 
strict deadline to give such notice.

7.	 The combination of substantive provisions, terminology  
and drafting techniques reflected in the Convention ensures 
its high level of adaptability to evolving commercial 
practices. 

8.	 The approach taken by the drafters of the Convention is 
aimed at facilitating the harmonization of international trade 
law. However, it also increases the need for a uniform inter-
pretation of its text in the different jurisdictions where it is 
enacted. Therefore, the issue of uniform interpretation of the 
Convention by reference to both domestic and foreign case 
law requires particular attention. In this respect, it should 
be recalled that article 7 (1) of the Convention sets a uni-
form standard for interpretation of its provisions by stating:  
“In the interpretation of this Convention, regard is to be had 
to its international character and to the need to promote uni-
formity in its application […].”5 

9.	 While this provision is paramount to set common 
standards for interpretation, the goal of uniform interpreta-
tion benefits greatly from the adequate diffusion of judicial 
decisions and arbitral awards, presented in a systematic 
and objective way. The positive effects of such material 
are manifold and reach beyond providing guidance during 
dispute resolution. For example, it provides valuable assis-
tance to drafters of contracts under the Convention and 
facilitates its teaching and study. Moreover, it highlights 
the international nature of the Convention’s provisions and 
thus fosters participation to the Convention by an even 
larger number of States.

10.	 The United Nations Commission on International 
Trade Law (UNCITRAL), in accordance with its mandate,6 
has undertaken the preparation of the tools necessary for a 
thorough understanding of the Convention and for its uni-
form interpretation. 

11.	 Since 1988, UNCITRAL has established a report-
ing system for case law on UNCITRAL texts (CLOUT)7 
in order to assist judges, arbitrators, lawyers, and parties 
to business transactions, by making available decisions of 
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16.	 The Digest, published in 2004 for the first time, is 
meant to reflect the evolution of case law and, therefore,  
UNCITRAL is committed to periodic release of updates. 
After the second revision, published in 2012, a major one 
that resulted in hundreds of new cases being added to the 
text (see the UNCITRAL Digest of Case Law on the United 
Nations Convention on Contracts for the International Sale 
of Goods: 2012 Edition), this new edition of the Digest 
mainly concerns the inclusion of landmark cases. The signif-
icance of the Digest in assisting in the interpretation of CISG 
has been explicitly acknowledged by at least one national 
court.10 In other cases, courts have made reference to the 
Digest in discussing the interpretation of CISG articles.11 

17.	 The Digest presents the information in a format based 
on chapters corresponding to CISG articles. Each chapter 
contains a synopsis of the relevant case law, highlighting 
common views and reporting any divergent approach. While 
the CLOUT system reports cases in the form of abstracts, the 
Digest makes reference also to the full text of the decision 
whenever this is useful to illustrate the point. Brief introduc-
tory notes at the beginning of each Part, Chapter and Section 
of the Digest help users understand the broader context of 
the individual articles and cases construing them. 

18.	 The Digest is the result of the cooperation between 
national correspondents, international experts and the 
UNCITRAL Secretariat.12 This current revision has 
greatly benefitted from the contribution of Professor Harry  
Flechtner of the University of Pittsburgh School of Law; Pro-
fessor Alexander Sergeyevitch Komarov, Russian Academy 
of Foreign Trade; Professor Qiao LIU, TC Beirne School of 
Law, The University of Queensland and School of Law, Xi’an 
Jiaotong University; Professor Ulrich Magnus of the Univer-
sität Hamburg, Fakultät für Rechtswissenschaft; Mr. Andrew 
Vogeler, Esq.; Professor Claude Witz of Saarland University 
and the University of Strasbourg, Faculties of Law.13 

courts and arbitral tribunals interpreting UNCITRAL texts 
(notably conventions and model laws); and in so doing,  
to further the uniform interpretation and application of 
those texts.

12.	 CLOUT currently includes cases referring to CISG and 
10 other UNCITRAL legislative texts.8 

13.	 A network of national correspondents, appointed 
by the governments that are party to at least one  
UNCITRAL convention or have enacted at least one 
UNCITRAL model law, monitors the relevant judicial 
decisions in the respective countries and reports them to 
the UNCITRAL Secretariat in the form of an abstract. So 
called voluntary contributors can also prepare abstracts for 
the attention of the Secretariat, which decides on their pub-
lication in agreement with the national correspondents. The 
Secretariat edits and indexes all of the abstracts received 
and publishes them in the CLOUT series.

14.	 The network of national correspondents ensures  
coverage of a large number of domestic jurisdictions. The 
availability of CLOUT in the six official languages of the 
United Nations—a unique feature among CISG case law 
reporters—greatly enhances the dissemination of the infor-
mation. These two elements are key to promote uniformity 
of interpretation on the widest possible scale.

15.	 In light of the large number of CISG-related cases 
collected in CLOUT, in 2001 the Commission requested a 
tool specifically designed to present selected information 
on the interpretation of the Convention in a clear, con-
cise and objective manner.9 This request originated the 
UNCITRAL Digest of Case Law on the United Nations 
Convention on the International Sale of Goods, which  
has further supported the goal of uniform interpretation 
of CISG. 

Notes

	 1 United Nations Convention on Contracts for the International Sale of Goods, 1980, United Nations Treaty Series, vol. 1498, p. 3. CISG 
is deposited with the Secretary-General of the United Nations. Authoritative information on its status can be obtained from the United Nations 
Treaty Collection on the Internet, at http://untreaty.un.org. Similar information is also provided on UNCITRAL’s website at www.uncitral.org.
	 2 UNCITRAL prepares yearly a Bibliography of recent writings related to the work of UNCITRAL (for the year 2011, see United Nations 
document A/CN.9/722 of 15 March 2011), available on UNCITRAL’s website at www.uncitral.org.
	 3 Article 7 CISG: “(1) In the interpretation of this Convention, regard is to be had to its international character and to the need to promote 
uniformity in its application and the observance of good faith in international trade. (2) Questions concerning matters governed by this  
Convention which are not expressly settled in it are to be settled in conformity with the general principles on which it is based or, in the 
absence of such principles, in conformity with the law applicable by virtue of the rules of private international law.”
	 4 Article 9 CISG: “(1) The parties are bound by any usage to which they have agreed and by any practices which they have established 
between themselves. (2) The parties are considered, unless otherwise agreed, to have impliedly made applicable to their contract or its forma-
tion a usage of which the parties knew or ought to have known and which in international trade is widely known to, and regularly observed 
by, parties to contracts of the type involved in the particular trade concerned.”
	 5 This clause served as a model for similar provisions in other uniform legislative texts. See, for example, United Nations Convention on the 
Assignment of Receivables in International Trade, article 7 (1) (“regard is to be had to its ... international character”; UNCITRAL Model Law 
on Electronic Commerce, article 3 (“regard is to be had to its international origin”); UNCITRAL Model Law on Cross-border Insolvency, 
article 8 (“regard is to be had to its international origin”).
	 6 UNCITRAL should be active, inter alia, in “[…] promoting ways and means of ensuring a uniform interpretation and application of 
international conventions and uniform laws in the field of the law of international trade [and] collecting and disseminating information on 
national legislation and modern legal developments, including case law, in the field of the law of international trade; […]”: General Assembly 
resolution 2205 (XXI) of 17 December 1966, available on UNCITRAL’s website at www.uncitral.org.  
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	 7 Report of the United Nations Commission on International Trade Law on the work of its twenty-first session, New York, 11-20 April 
1988, United Nations document A/43/17, paragraphs 98-109. CLOUT reports are published as United Nations documents A/CN.9/SER.C/
ABSTRACTS/1 to A/CN.9/SER.C/ABSTRACTS/168 (latest document available at the date of this Digest revision). The 168 CLOUT reports 
are also available on UNCITRAL’s website at www.uncitral.org.
	 8 Other UNCITRAL texts reported in CLOUT are: United Nations Convention on the Recognition and Enforcement of Foreign Arbitral 
Awards (1958, so called “New York Convention”); Convention on the Limitation Period in the International Sale of Goods (1974) and Con-
vention on the Limitation Period in the International Sale of Goods as amended by the Protocol amending the Convention on the Limitation 
Period in the International Sale Of Goods, 1980 (Limitation Convention); United Nations Convention on the Carriage of Goods by Sea 
(1978) (so called “Hamburg Rules”); UNCITRAL Model Law on International Credit Transfers, 1992 (MLICT); United Nations Convention 
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OVERVIEW OF THE CONVENTION

1.	 The United Nations Convention on Contracts for the 
International Sale of Goods (the “CISG” or “Convention”) 
is a convention or multi-lateral treaty that contains uniform 
legal rules to govern international sale of goods. It has, at the 
time of this writing, attracted an extremely large and diverse 
group of Contracting States.1 Where the CISG governs a 
transaction under its rules of applicability (see articles 1-6 of 
the Convention), the rules of the Convention bind the parties 
to the transaction except to the extent that the parties have 
effectively excluded the CISG or derogated from its provi-
sions (see article 6).

THE STRUCTURE OF THE CONVENTION

2.	 The text of the Convention is introduced by a Preamble2 
and concludes with an Authentic Text and Witness clause.3 
In between are the 101 substantive articles of the CISG, 
which are organized into four Parts.

3.	 Part I (“Sphere of application and general provisions”), 
which encompasses articles 1-13 of the Convention, is sub-
divided into two Chapters: Chapter I (“Sphere of applica-
tion”), which covers articles 1-6, and Chapter II (“General 
provisions”), which includes articles 7-13.

4.	 Articles 14-24 comprise Part II of the Convention 
(“Formation of contract”). Part II is not further subdivided.

5.	 The largest part of the Convention is Part III (“Sale of 
goods”), which covers articles 25-88. Part III is organized 
into five chapters. Chapter I (“General provisions”) consists 
of articles 25-29. Chapter II (“Obligations of the seller”) is 
comprised of articles 30-52, and itself is subdivided into  
Section I (“Delivery of goods and handing over of docu-
ments,” articles 31-34), Section II (“Conformity of goods 
and third party claims,” articles 35-44), and Section III 
(“Remedies for breach of contract by the seller,” articles 
45-52). Chapter III (“Obligations of the buyer”) incorpo-
rates articles 53-65, and in turn is subdivided into Section I 
(“Payment of the price,” articles 54-59), Section II (“Taking 

delivery,” article 60), and Section III (“Remedies for breach 
of contract by the buyer,” articles 61-65). Chapter IV (“Pass-
ing of risk”) includes articles 66-70. Finally, chapter  V 
(“Provisions common to the obligations of the seller and of 
the buyer”) encompasses articles 71-88, and is arranged into 
six sections: Section I (“Anticipatory breach and instalment 
contracts,” articles 71-73); Section II (“Damages,” arti-
cles 74-77); Section III (“Interest,” article 78); Section IV 
(“Exemption,” article 79-80); Section V (“Effects of avoid-
ance,” articles 81-84); and Section VI (“Preservation of the 
goods,” articles 85-88).

6.	 The last Part of the Convention is Part IV (“Final 
provisions”), which consists of articles 89-101.

7.	 The following summarizes the structure of the 
Convention:

Preamble

Part I (“Sphere of application and general provisions”)—
articles 1-13

	 	 Chapter I (“Sphere of application”)—articles 1-6

	 	 Chapter II (“General provisions”)—articles 7-13

Part II (“Formation of contract”)—articles 14-24

Part III (“Sale of goods”)—articles 25-88

	 	 Chapter I (“General provisions”)—articles 25-29

	 	� Chapter II (“Obligations of the seller”)— 
articles 30-52

		   � Section I (“Delivery of goods and handing over 
of documents”)—articles 31-34

		   � Section II (“Conformity of goods and third  
party claims”)—articles 35-44

		   � Section III (“Remedies for breach of contract 
by the seller”)—articles 45-52

	 	� Chapter III (“Obligations of the buyer”)— 
articles 53-65

		   � Section I (“Payment of the price”)—articles 
54-59

		   � Section II (“Taking delivery”)—article 60

		   � Section III (“Remedies for breach of contract 
by the buyer”)—articles 61-65

	 	� Chapter IV (“Passing of risk”)—articles 66-70

	 	� Chapter V (“Provisions common to the obligations 
of the seller and of the buyer”)—articles 71-88

The Convention as a Whole; Overview of Digest*

	 * The present Digest was prepared using the full text of the 
decisions cited in the Case Law on UNCITRAL Texts (CLOUT) 
abstracts and other citations listed in the footnotes. The  
abstracts are intended to serve only as summaries of the under-
lying decisions and may not reflect all the points made in the  
Digest. Readers are advised to consult the full texts of the listed  
court and arbitral decisions rather than relying solely on the CLOUT 
abstracts.



OVERVIEW OF THE DIGEST

8.	 The background to and general approach of the Digest 
is described in the “Introduction to the Digest of case law 
on the United Nations Sales Convention,” Document  
A/CN.9/562. The Digest itself is comprised of sections  
covering each of the subdivisions of the Convention (starting 
with this section, which covers the Convention as a whole, 
and including sections for the Preamble, the Authentic  
Text and Witness Clause, and each of the various Parts, 
Chapters and Sections described in paragraphs 2-7 above), 
and sections for each of the individual articles that comprise 
the Convention.

	 	� Section I (“Anticipatory breach and instalment 
contracts”)—articles 71-73

	 	� Section II (“Damages”)—articles 74-77

	 	� Section III (“Interest”)—article 78

	 	� Section IV (“Exemption”)—article 79-80

	 	� Section V (“Effects of avoidance”)—articles 81-84

	 	� Section VI (“Preservation of the goods”)— 
articles 85-88

Part IV (“Final provisions”)—articles 89-101

Authentic Text and Witness clause
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Notes

	 1 For information on the States that have become parties to the Convention, see the website of the United Nations Commission on Interna-
tional Trade law at www.uncitral.org/uncitral/en/uncitral_texts/sale_goods/1980CISG_status.html. 
	 2 See the Digest for the Preamble.
	 3 See the Digest for the Authentic Text and Witness Clause.



xvii

Preamble

The States Parties to this Convention,

Bearing in mind the broad objectives in the resolutions adopted by the sixth special session 
of the General Assembly of the United Nations on the establishment of a New International 
Economic Order,

Considering that the development of international trade on the basis of equality and mutual 
benefit is an important element in promoting friendly relations among States, 

Being of the opinion that the adoption of uniform rules which govern contracts for the 
international sale of goods and take into account the different social, economic and legal 
systems would contribute to the removal of legal barriers in international trade and pro­
mote the development of international trade,

Have agreed as follows: . . . .

OVERVIEW

1.	 The preamble to the CISG declares its background, 
nature, general purposes and approaches. It begins by stating 
that the parties to the Convention are States, and ends by 
averring that the Convention is an agreement of such States. 
Between these two statements are three main clauses, the first 
two of which place the CISG in the context of broader interna­
tional programmes and goals, and the third of which focuses 
on the specific purposes and methods of the Convention.

2.	 The first of the main clauses of the Preamble (“Bear-
ing in mind . . .”) suggests that the CISG is consistent with 
the “broad objectives” of the United Nations resolutions 
to establish a “New International Economic Order.” The 
second (“Considering that . . .”) indicates that the CISG 
project promotes “friendly relations among States” by 
fostering “the development of international trade on the 
basis of equality and mutual benefit.” The latter theme is 
continued in the third clause, which declares that promot­
ing “the development of international trade,” along with 
“the removal of legal barriers in international trade,” are 

particular purposes of the CISG, as well as anticipated 
results of its adoption. The third clause also describes parti­
cular aspects of the Convention that advance those goals—
specifically, the status of the CISG as a set of “uniform rules” 
(emphasis added) for international sales, and its success in 
“tak[ing] into account the different social, economic and 
legal systems.” The emphasis here on uniformity and on 
transcendence of particular legal and socio-economic tradi­
tions is amplified in article 7(1) of the substantive CISG, 
which mandates that the Convention be interpreted with 
regard “to its international character and to the need to pro­
mote uniformity in its application.”

USE OF PREAMBLE IN DECISIONS

3.	 Although the Preamble does not contain substantive rules 
of sales law, it has been invoked by tribunals in the course of 
resolving disputes governed by the Convention. Specifically, 
the Preamble has been cited to support the conclusion that cer­
tain domestic law causes of action related to a transaction gov­
erned by the CISG were pre-empted by the Convention.1

Notes

	 1 CLOUT case No. 433 [U.S. District Court, Northern District of California, United States, 27 July 2001, available on the Internet at  
http://cisgw3.law.pace.edu (the court cited language from the second main clause of the Preamble (“the development of international trade on 
the basis of equality and mutual benefit”) and the third main clause of the Preamble (“the adoption of uniform rules which govern contracts 
for the international sale of goods and take into account the different social, economic and legal systems would contribute to the removal 
of legal barriers in international trade and promote the development of international trade”) as revealing an intent that the CISG supersede 
internal domestic law on matters within its scope); CLOUT case No. 579 [U.S. District Court, Southern District of New York, United States, 
May 10, 2002, available on the Internet at http://cisgw3.law.pace.edu (the court cited language from the third main clause of the Preamble 
(“the adoption of uniform rules which govern contracts for the international sale of goods and take into account the different social, economic 
and legal systems would contribute to the removal of legal barriers in international trade and promote the development of international trade”) 
in support of its holding that the CISG pre-empted contract claims based on internal domestic law). See also U.S. District Court, Northern 
District of Illinois, United States, 3 September 2008 (CAN Int’l, Inc. v. Guangdong Kelon Electronical Holdings), available on the Internet at 
http://cisgw3.law.pace.edu (“[T]he CISG drafters’ goal was to remove legal barriers to international trade”).
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OVERVIEW

1.	 Part 1 of the Convention addresses the question—
preliminary to all others under CISG—of the applicabil-
ity of the Convention, as well as general matters such as 
interpretation and formality requirements. It is divided into 
two chapters: Chapter I, “Sphere of application,” encom-
passes articles 1-6 of CISG; Chapter II, “General provisions,” 
covers articles 7-13.

CHAPTER I OF PART I: 
SPHERE OF APPLICATION

2.	 Chapter 1 of Part I of CISG contains provisions  
defining the scope of the Convention. Articles 1-3 iden-
tify transactions to which CISG does and does not apply.  
Articles 4 and 5 describe issues that are and are not addressed 
in the Convention. Article 6 contains a broad principle of 
party autonomy that can affect both the transactions and the 
issues that are governed by CISG.

3.	 Several provisions of Chapter 1 implicate the Final 
Provisions of the Convention, found in Part IV of CISG  
covering articles 89-101. For example, application of 
article 1, the main provision governing the Convention’s 
applicability, may be affected by, inter alia, articles 92 
(declarations that a State is not bound by Part II or by  
Part III of the Convention),1 article 93 (federal-state 
clause),2 article 94 (declarations by States with harmo-
nized sales law that the Convention does not apply to 
sales between parties located in those States),3 article 95  
(declarations that a State is not bound by article 1 (1) (b)),4 
article 99 (time at which the Convention enters into force),5 
and article 100 (temporal rules for applying the Convention).  
Similarly, both article 11 (which eliminates writing and 
other formality requirements) and article 12 (which cre-
ates an exception to the applicability of article 11 and other  
anti-formality rules of the Convention) must be applied in 
light of article 96 (declarations that the anti-formality rules 
of the Convention do not apply where a party is located in 
the declaring State).

Chapter I

Sphere of application (articles 1-6)

Notes

	 1 See the Digest for article 1, paragraph 11.
	 2 Ibid.
	 3 See the Digest for Part II, paragraph 4.
	 4 See the Digest for article 1, paragraph 17.
	 5 See the Digest for article 1, paragraph 11.
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INTERNATIONALITY AND PLACE OF BUSINESS

3.	 The Convention does not apply to every kind of con-
tracts for the international sale of goods; rather, its sphere 
of application is limited to contracts for the sale of goods 
that meet a specific internationality requirement set forth in  
article 1 (1). Pursuant to that provision, a contract for the 
sale of goods is international when the parties have—at the 
moment of the conclusion of the contract6—their relevant 
places of business in different States.7 One court stated that 
the relevant places of business of the parties are their “prin-
cipal places of business”.8 

4.	 The concept of “place of business” is critical in the 
determination of internationality. The Convention, however, 
does not define it,9 although it does address the problem of 
which of a party’s multiple places of business is to be taken 
into account in determining internationality (article 10).10 

5.	 According to several courts, “place of business” can 
be defined as “the place from which a business activity is  
de facto carried out [...]; this requires a certain duration and 
stability as well as a certain amount of autonomy”.11 Simi-
larly, one tribunal stated that there is a place of business where 
there is “a permanent and stable business organisation and 
not the place where only preparations for the conclusion of 
a single contract have been made”.12 According to one court, 
for there to be a “place of business”, “it suffices that there 
exists an organization of certain continuance”.13 A different 
court simply stated that the “[p]lace of business in the mean-
ing of article 1 and 10 CISG is the actual place of business”.14 
One court stated that the place where goods are merely stored 
does not constitute a “place of business” for the purpose of 
the Convention.15 The same is true as regards a booth at an 
exhibition.16 An arbitral tribunal stated that “[t]he mere place 
of contracting does not constitute a place of business; neither 
does the locality where the negotiations have taken place.”17 
Another court has concluded that a liaison office cannot be 
considered a “place of business” under the Convention.18 

OVERVIEW

1.	 This article sets forth some of the Convention’s appli-
cability requirements. To determine whether the Convention 
applies in a given case, it is, however, equally important to 
look to other provisions which also help to define the Con-
vention’s sphere of application. In this respect, it is worth 
pointing to articles 2 and 3, which respectively narrow and 
extend the Convention’s substantive sphere of application. 
As for the Convention’s temporal sphere of application, it is 
defined by article 100.

CONVENTION PREVAILS OVER RECOURSE TO  
PRIVATE INTERNATIONAL LAW

2.	 Whenever a contract for the sale of goods is interna-
tional (in some sense of that term), courts cannot simply 
resort to their own substantive law to solve disputes arising 
out that contract. Rather, courts must determine which sub-
stantive rules to resort to in order to do so. Traditionally, 
when a situation is international, courts resort to the private 
international law rules in force in their country to determine 
which substantive rules to apply. In those countries, how-
ever, where international uniform substantive rules are in 
force, such as those set forth by the Convention, courts must 
determine whether those international uniform substantive 
rules apply before resorting to private international law rules 
at all.1 This means that recourse to the Convention prevails 
over recourse to the forum’s private international law rules.2 
This approach has been justified on the grounds that, as a set 
of uniform substantive law rules,3 the Convention is more 
specific insofar as its sphere of application is more limited 
and leads directly to a substantive solution,4 whereas resort 
to private international law requires a two-step approach—
that is, the identification of the applicable law and the appli-
cation thereof.5 

Article 1

	 (1)	 This Convention applies to contracts of sale of goods between parties whose 
places of business are in different States: 

	 (a)	 When the States are Contracting States; or 

	 (b)	 When the rules of private international law lead to the application of the law of 
a Contracting State. 

	 (2)	 The fact that the parties have their places of business in different States is to 
be disregarded whenever this fact does not appear either from the contract or from any 
dealings between, or from information disclosed by, the parties at any time before or at the 
conclusion of the contract. 

	 (3)	 Neither the nationality of the parties nor the civil or commercial character of the 
parties or of the contract is to be taken into consideration in determining the application of 
this Convention.
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11.	 The time when a State becomes a Contracting State is 
determined by article 99 and temporal rules for applying the 
Convention under article 1 (1) (a) are set forth in article 100. 
For the Convention to apply by virtue of article 1 (1) (a), one 
must also take into account whether the States in which the 
parties have their relevant place of business have declared 
either an article 92 or an article 93 reservation. Where one 
State has made an article 92 reservation declaring that it is not 
bound by a specified part of the Convention, the Convention 
as a whole cannot be applicable by virtue of article 1 (1) (a).  
Rather, one must determine on the basis of article 1 (1) (b) 
whether the part of the Convention to which the reservation 
relates applies to the contract.37 The same is true mutatis 
mutandis if a party is located in a territory of a Contracting 
State in relation to which the State has declared, pursuant 
to article 93, that the Convention does not extend.38 On the 
basis of article 93, some courts consider parties who have 
their place of business in Hong Kong as having their place  
of business in a non-Contracting State, thus making it  
impossible for them to apply the Convention pursuant to 
article 1 (1) (a),39 while other courts consider those parties to 
have their place of business in a Contracting State.40 

12. 	 A Contracting State that declared an article 95 reserva-
tion is to be considered a full-fledged Contracting State for 
the purpose of article 1 (1) (a).41 Thus, the Convention can 
apply pursuant to article 1 (1) (a) also in the courts of Con-
tracting States that declared an article 95 reservation,42 and 
this even where both parties have their place of business in a 
Contracting State that declared an article 95 reservation.43 

13.	 According to some courts outside of China, Hong 
Kong is not considered a Contracting State to the Conven-
tion, since China has not extended the applicability of the 
Convention to Hong Kong.44 It has been held, however, that 
the Convention extends to Hong Kong,45 thus allowing the 
Convention to apply even pursuant to article 1 (1) (a). By 
contrast, courts in mainland China have consistently refused 
to apply the Convention to a contract between a party having 
its place of business in Hong Kong and a party having its 
place of business in a Contracting State.46 

INDIRECT APPLICABILITY

14.	 In Contracting States the Convention can also be  
applicable—by virtue of article 1 (1) (b)—where only 
one (or neither) party has its relevant place of business in 
a Contracting State,47 as long as the rules of private inter
national law lead to the law of a Contracting State.48 Since 
the relevant rules of private international law are those of 
the forum,49 it will depend on the domestic rules of private 
international law whether the parties are allowed to choose 
the applicable law, whether one has to look into the rules of 
private international of the law designated by the rules of 
private international of the forum (renvoi), etc.

15.	 Where the private international law rules of the forum 
are based upon the 1980 Rome Convention on the Law 
Applicable to Contractual Obligations,50 the parties’ choice 
of the law of a Contracting State can lead to the applicability 
of the Convention by virtue of article 1 (1) (b),51 since arti-
cle 3 of the Rome Convention recognizes party autonomy.52 
This is also true where the rules of private international  

6.	 The internationality requirement is not met where 
the parties have their relevant places of businesses in  
the same country.19 This is true even where they have dif-
ferent nationalities, as article 1 (3) states that “the national-
ity of the parties [...] is [not] to be taken into consideration 
in determining the application of this Convention”.20 Also, 
the fact that the place of the conclusion of the contract 
is located in a different State from the State in which 
the performance takes place does not render the contract 
“international”.21 For the purposes of the Convention’s 
applicability, the parties’ civil or commercial character is 
also irrelevant.22 

7.	 Where a contract for the sale of goods is concluded 
through an intermediary, it is necessary to establish who the 
parties to the contract are in order to determine whether the 
contract is international. As the issue of who is party to a 
contract is not dealt with in the CISG,23 the question must 
be answered by reference to the law applicable by virtue 
of the rules of private international law of the forum. The 
places of business of the parties as determined in this fashion 
are the ones relevant to analysing whether the contract is 
international.24 

8.	 According to article 1 (2), internationality is irrelevant 
where “the fact that the parties have their places of business 
in different States [...] does not appear either from the con-
tract or from any dealings between, or from information dis-
closed by, the parties at any time before or at the conclusion 
of the contract”.25 Thus, the Convention protects the parties’ 
reliance upon what appears to be a domestic setting for a 
transaction. The party that asserts that the Convention is not 
applicable because the internationality of the contract was 
not apparent must prove its assertion.26 

AUTONOMOUS APPLICABILITY

9.	 The internationality of a contract for the sale of goods, 
by itself, is not sufficient to make the Convention applica-
ble.27 Article 1 (1) lists two additional alternative criteria 
for applicability, one of which has to be met in order for 
the Convention to apply as part of the law of the forum.28 
According to the criterion set forth in article 1 (1) (a), the 
Convention is “directly”29 or “autonomously”30 applica-
ble, i.e., without the need to resort to the rules of private 
international law,31 or contracting parties’ mutual agree-
ment upon its application,32 when the States in which the 
parties have their relevant places of business are Contract-
ing States.33 As the list of Contracting States grows, this 
criterion is leading to application of the Convention in an 
increasing number of cases.34 

10.	 In order for the Convention to be applicable by vir-
tue of article 1 (1) (a), the parties must have their relevant 
place of business in a Contracting State. “If the two States 
in which the parties have their places of business are Con-
tracting States, the Convention applies even if the rules 
of private international law of the forum would normally 
designate the law of a third country.”35 This is true, unless 
the parties have designated a given law with the intention 
to exclude the Convention, which they are allowed to do 
pursuant to article 6.36 
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States where the forum’s rules of private international law 
led to the law of a Contracting State.67 

CONTRACTS GOVERNED BY THE CONVENTION

21.	 The Convention applies to contracts for the sale of 
goods—irrespective of the label given to the contract by 
the parties.68 Although the Convention does not provide any 
definition of this type of contract,69 an autonomous70 descrip-
tion can be derived from articles 30 and 53.71 Thus, a con-
tract for the sale of goods covered by the Convention can be 
defined as a contract pursuant to which one party (the seller) 
is bound to deliver the goods and transfer the property in 
the goods sold and the other party (the buyer) is obliged to 
pay the price and accept the goods.72 One court has declared 
that the essence of the contract governed by the Conven-
tion lies in goods being exchanged for money.73 Therefore 
a Supreme Court held that a repurchase obligation is also 
governed by CISG in a sales contract that as such fell under 
the Convention.74

22.	 The Convention covers contracts for the delivery of 
goods by instalments,75 as can be derived from article 73 of 
the Convention, and contracts providing for the delivery of 
the goods sold directly from the supplier to the seller’s cus-
tomer.76 Pursuant to article 29, contracts modifying a sales 
contract also fall within the substantive sphere of application 
of the Convention.77 

23.	 Article 3 contains a special rule which extends—within 
certain limits—the Convention’s substantive sphere of appli-
cation to contracts for the sale of goods to be manufactured 
or produced as well as to contracts pursuant to which the 
seller is also bound to deliver labour or services.

24.	 Most courts considering the issue have concluded that 
the Convention does not apply to distribution agreements,78 
or framework agreements,79 as these agreements focus on 
the “organization of the distribution” rather than the transfer 
of ownership of goods.80 The various contracts for the sale 
of goods concluded in execution of a distribution agreement, 
can, however, be governed by the Convention,81 even where 
the distribution agreement was concluded before the entry 
into force of the Convention.82 

25.	 Franchise agreements also fall outside the Conven-
tion’s sphere of application.83 According to some arbitral 
tribunals, the Convention does not apply to barter transac-
tions.84 According to a different arbitral tribunal, the Con-
vention does govern barter transactions.85 

26.	 Turn-key contracts are not governed by the Conven-
tion.86 In one case the court concluded that the Convention 
does not apply to the contracts for exchange of goods (barter 
transactions).87 

GOODS

27.	 The Convention does not define “goods”. This does 
not mean one should resort to one’s domestic definition. 
In light of article 7 (1), the concept of “goods” should be 
interpreted autonomously, in light of the Convention’s 

law of the forum are those laid down in the 1955 Hague  
Convention on the Law Applicable to International Sales,53 
as article 254 of this Convention also obliges judges to apply 
the law designated by the parties.55 

16.	 In arbitral proceedings, the Convention may be selected 
by the parties to govern their dispute.56 In state court proceed-
ings, parties are not allowed to choose the Convention as the 
law applicable to their dispute where it would otherwise not 
apply, at least not in those courts that have to apply either the 
1980 Rome Convention on the Law Applicable to Contractual 
Obligations or the 1955 Hague Convention on the Law Appli-
cable to International Sales. This is due to the fact that these 
Conventions allow parties to choose only the law of a State to 
govern their dispute; non-State rules—as well as the Conven-
tion in cases where it would otherwise not apply—cannot be 
chosen. The choice of the Convention in cases where it would 
otherwise not apply amounts, however, to an incorporation by 
reference of the rules of the Convention into the contract. In 
this case, the rules of the Convention may not override the 
mandatory rules of the otherwise applicable law. 

17. 	 Where the parties did not make a choice of law or 
where their choice is not valid, one has to resort to the 
objective connecting factors of the rules of private interna-
tional law of the forum to determine which law applies, and  
thus, whether the Convention is applicable by virtue of arti-
cle 1 (1) (b). Pursuant to article 4 (1) of the 1980 Rome Con-
vention on the Law Applicable to Contractual Obligations, 
absent a valid choice of law, one has to apply the law “most 
closely connected” to the contract;57 according to article 4 
(2), it is presumed that the contract is most closely connected 
with the country where the party who is to effect the perfor-
mance which is characteristic of the contract has its habitual 
residence at the time of conclusion of the contract. For this 
reason, the Convention has often been applied by courts in 
contracting States to the Rome Convention when the seller, 
who is the party that has to effect the characteristic perfor-
mance,58 had its place of business in a Contracting State to 
the CISG.59 Under the 1955 Hague Convention, absent a 
choice of law the law of the seller applies,60 except in cases 
where the seller receives the order for the goods in the buy-
er’s country, in which case the law of the buyer governs.61

18.	 At the 1980 Diplomatic Conference, a delegate argued 
that countries with special legislation on international trade 
should be allowed to avoid “the effect which article 1 (1) (b) 
would have on the application of their special legislation”.62 
As a consequence, article 95 was introduced to give Con-
tracting States the opportunity to choose not to be bound by 
article 1 (1) (b).63 Judges located in Contracting States that 
have declared an article 95 reservation will not apply the 
Convention by virtue of article 1 (1) (b); as mentioned ear-
lier,64 this does not, however, affect the Convention’s appli-
cability in such States by virtue of article 1 (1) (a).65 

19. 	 A Contracting State which makes a declaration in 
accordance with article 92 (1) in respect of either Part II or 
Part III of the Convention is not to be considered a Contract-
ing State within article 1 (1) of the Convention in respect of 
matters governed by the Part to which the declaration refers.66 

20.	 Although the Convention does not bind non-Contracting  
States, it has been applied in courts of non-Contracting 
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been considered not to fall within the Convention’s concept 
of “goods”. The same is true for a market research study.99 
According to one court, however, the concept of “goods” 
is to be interpreted “extensively,”100 perhaps suggesting that 
the Convention might apply to goods that are not tangible.

29.	 Whereas the sale of computer hardware clearly falls 
within the sphere of application of the Convention,101 
the issue is not so clear when it comes to software. Some 
courts consider only standard software to be “goods” under 
the Convention;102 another court concluded that any kind 
of software, including custom-made software, should be 
considered “goods”.103 

“international character” and “the need to promote uni-
formity in its application”, rather than referring to domestic 
law for a definition.88 

28.	 According to case law, “goods” in the sense of the 
Convention are items that are, at the moment of delivery,89 
“moveable and tangible”,90 regardless of their shape91 and 
whether they are solid,92 used or new,93 inanimate or alive.94 
It does not matter that the contract obliges the seller to install 
such goods on land unless the supply of labour or services 
is the preponderant part (article 3 (2)).95 Intangibles, such 
as intellectual property rights, goodwill,96 an interest in 
a limited liability company,97 or an assigned debt,98 have 
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[Kantonsgericht des Kantons Zug, Switzerland, 25 February 1999] (see full text of the decision); CLOUT case No. 331 [Handelsgericht des 
Kantons Zürich, Switzerland, 10 February 1999] (see full text of the decision); CLOUT case No. 243 [Cour d’appel de Grenoble, France,  
4 February 1999] (see full text of the decision); CLOUT case No. 293 [Arbitration—Schiedsgericht der Hamburger freundschaftlichen Arbi-
trage, 29 December 1998]; CLOUT case No. 339 [Landgericht Regensburg, Germany, 24 September 1998] (see full text of the decision); 
CLOUT case No. 645 [Corte di Appello, Milano, Italy, 11 December 1998], also in Rivista di Diritto Internazionale Privato e Processuale 
1999, 112 ff.; CLOUT case No. 1184 [Comisión para la protección del comercio exterior de Mexico, Mexico, 30 November 1998, unpub-
lished]; CLOUT case No. 346 [Landgericht Mainz, Germany, 26 November 1998]; CLOUT case No. 270 [Bundesgerichtshof, Germany,  
25 November 1998]; CLOUT case No. 248 [Bundesgericht, Switzerland, 28 October 1998] (see full text of the decision); CLOUT case  
No. 419 [U.S. District Court, Northern District of Illinois, United States, 27 October 1998] (see full text of the decision); CLOUT case  
No. 244 [Cour d’appel de Paris, France, 4 March 1998] (see full text of the decision); CLOUT case No. 240 [Oberster Gerichtshof, Austria, 
15 October 1998]; CLOUT case No. 340 [Oberlandesgericht Oldenburg, Germany, 22 September 1998], see also Transportrecht-Internationales  
Handelsrecht 2000, 23 ff.; CLOUT case No. 252 [Handelsgericht des Kantons Zürich, Switzerland, 21 September 1998] (see full text of the 
decision); CLOUT case No. 263 [Bezirksgericht Unterrheintal, Switzerland, 16 September 1998] (see full text of the decision); CLOUT case 
No. 285 [Oberlandesgericht Koblenz, Germany, 11 September 1998] (see full text of the decision); CLOUT case No. 318 [Oberlandesgericht 
Celle, Germany, 2 September 1998] (see full text of the decision); Oberlandesgericht Bamberg, Germany, 19 August 1998, available on the 
Internet at www.cisg-online.ch; CLOUT case No. 644 [Corte di Cassazione, Italy, 7 August 1998]; CLOUT case No. 344 [Landgericht Erfurt, 
Germany, 29 July 1998] (see full text of the decision); CLOUT case No. 242 [Cour de cassation, France, 16 July 1998] (see full text of the 
decision); CLOUT case No. 305 [Oberster Gerichtshof, Austria, 30 June 1998] (see full text of the decision); CLOUT case No. 255 [Tribunal 
cantonal du Valais, Switzerland, 30 June 1998] (see full text of the decision); CLOUT case No. 222 [U.S. Court of Appeals (11th Circuit), 
United States, 29 June 1998] (see full text of the decision); CLOUT case No. 256 [Tribunal cantonal du Valais, Switzerland, 29 June 1998] 
(see full text of the decision); Oberster Gerichtshof, Austria, 25 June 1998, Zeitschrift für Rechtsvergleichung 1999, 248 f.; CLOUT case  
No. 338 [Oberlandesgericht Hamm, Germany, 23 June 1998] (see full text of the decision); CLOUT case No. 237 [Arbitration—Arbitration 
Institute of the Stockholm Chamber of Commerce, 5 June 1998] (see full text of the decision); CLOUT case No. 290 [Oberlandesgericht 
Saarbrücken, Germany, 3 June 1998] (see full text of the decision); CLOUT case No. 280 [Oberlandesgericht Jena, Germany, 26 May 1998] 
(see full text of the decision); Landgericht Aurich, Germany, 8 May 1998, available on the Internet at www.cisg-online.ch; Corte di Cassazi-
one, Italy, 8 May 1998, Rivista di Diritto Internazionale Privato e Processuale 1999, 290 ff.; CLOUT case No. 413 [U.S. District Court, 
Southern District of New York, United States, 6 April 1998] (see full text of the decision); CLOUT case No. 272 [Oberlandesgericht Zwei-
brücken, Germany, 31 March 1998] (see full text of the decision); CLOUT case No. 245 [Cour d’appel de Paris, France, 18 March 1998] (see 
full text of the decision); CLOUT case No. 232 [Oberlandesgericht München, Germany, 11 March 1998]; CLOUT case No. 421 [Oberster 
Gerichtshof, Austria, 10 March 1998], also in Zeitschrift für Rechtsvergleichung 1998, 161 f.; CLOUT case No. 833 [Hoge Raad, Nether-
lands, 20 February 1998], Nederlands Juristenblad 1998, 566 f.; CLOUT case No. 269 [Bundesgerichtshof, Germany, 12 February 1998] (see 
full text of the decision); Arbitration Court attached to the Bulgarian Chamber of Commerce and Industry, award No. 11/1996, unpublished; 
Landgericht Bückeburg, Germany, 3 February 1998, available on the Internet at www.cisg-online.ch; CLOUT case No. 288 [Oberlandesger-
icht München, Germany, 28 January 1998] (see full text of the decision); CLOUT case No. 259 [Kantonsgericht Freiburg, Switzerland,  
23 January 1998] (see full text of the decision); CLOUT case No. 297 [Oberlandesgericht München, Germany, 21 January 1998] (see full  
text of the decision); Tribunale de Commerce de Besançon, France, 19 January 1998, English translation available on the Internet at  
www.cisg.law.pace.edu; CLOUT case No. 253 [Cantone del Ticino Tribunale d’appello, Switzerland, 15 January 1998] (see full text of the 
decision); CLOUT case No. 312 [Cour d’appel de Paris, France, 14 January 1998]; CLOUT case No. 257 [Tribunal cantonal du Vaud, Swit-
zerland, 24 December 1997] (see full text of the decision); CLOUT case No. 254 [Handelsgericht des Kantons Aargau, Switzerland,  
19 December 1997] (see full text of the decision); Tribunal Grande Instance Colmar, France, 18 December 1997, unpublished; Landgericht 
Bayreuth, Germany, 11 December 1997, available on the Internet at www.cisg-online.ch; Schiedsgericht der Börse für landwirtschaftliche 
Produkte in Wien, award No. S 2/97, Zeitschrift für Rechtsvergleichung 1988, 211 ff.; CLOUT case No. 220 [Kantonsgericht Nidwalden, 
Switzerland, 3 December 1997] (see full text of the decision); CLOUT case No. 221 [Zivilgericht des Kantons Basel-Stadt, Switzerland,  
3 December 1997] (see full text of the decision); CLOUT case No. 207 [Cour de cassation, France, 2 December 1997] (see full text of the 
decision); CLOUT case No. 295 [Oberlandesgericht Hamm, Germany, 5 November 1997]; CLOUT case No. 246 [Audiencia Provincial de 
Barcelona, Spain, 3 November 1997] (see full text of the decision); CLOUT case No. 247 [Audiencia Provincial de Córdoba, Spain, 31 Octo-
ber 1997] (see full text of the decision); CLOUT case No. 219 [Tribunal cantonal du Valais, Switzerland, 28 October 1997] (see full text of 
the decision); Tribunal Commerce de Paris, France, 28 October 1997, available on the Internet at www.cisg.fr; Landgericht Erfurt, Germany, 
28 October 1997, available on the Internet at www.cisg-online.ch; CLOUT case No. 218 [Kantonsgericht Zug, Switzerland, 16 October 1997] 
(see full text of the decision); Landgericht Hagen, Germany, 15 October 1997, available on the Internet at www.cisg-online.ch; CLOUT case 
No. 248 [Bundesgericht, Switzerland, 28 October 1998] (see full text of the decision); Hof ’s-Hertogenbosch, Netherlands, 2 October 1997, 
Nederlands Internationaal Privaatrecht 1998, No. 103; CLOUT case No. 834 [Hoge Raad, Netherlands, 26 September 1997], Nederlands 
Juristenblad 1997, 1726 f.; CLOUT case No. 217 [Handelsgreicht des Kantons Aargau, Switzerland, 26 September 1997] (see full text of the 
decision); CLOUT case No. 345 [Landgericht Heilbronn, Germany, 15 September 1997]; CLOUT case No. 307 [Oberster Gerichtshof, Aus-
tria, 11 September 1997] (see full text of the decision); Oberster Gerichtshof, Austria, 8 September 1997, Unilex; CLOUT case No. 284 
[Oberlandesgericht Köln, Germany, 21 August 1997] (see full text of the decision); CLOUT case No. 216 [Kantonsgericht St. Gallen,  
Switzerland, 12 August 1997] (see full text of the decision); Landgericht Göttingen, Germany, 31 July 1997, available on the Internet at  
www.cisg-online.ch; Hof ’s-Hertogenbosch, Netherlands, 24 July 1997, Nederlands Internationaal Privaatrecht 1998, No. 125; CLOUT case 
No. 187 [U.S. District Court, Southern District of New York, United States, 23 July 1997] (see full text of the decision); CLOUT case  
No. 236 [Bundesgerichtshof, Germany, 23 July 1997] (see full text of the decision); Landgericht Saarbrücken, Germany, 18 July 1997, avail-
able on the Internet at www.cisg-online.ch; Rechtbank Arnhem, Netherlands, 17 July 1997, Nederlands Internationaal Privaatrecht 1998, 
No. 107; CLOUT case No. 273 [Oberlandesgericht München, Germany, 9 July 1997] (see full text of the decision); CLOUT case No. 287 
[Oberlandesgericht München, Germany, 9 July 1997]; CLOUT case No. 215 [Bezirksgericht St. Gallen, Switzerland, 3 July 1997] (see full 
text of the decision); CLOUT case No. 172 [Fovárosi Biróság, Hungary, 1 July 1997] (see full text of the decision); CLOUT case No. 235 
[Bundesgerichtshof, Germany, 25 June 1997] (see full text of the decision); CLOUT case No. 230 [Oberlandesgericht Karlsruhe, Germany, 
25 June 1997]; Landgericht München, Germany, 23 June 1997, available on the Internet at www.cisg-online.ch; Landgericht Hamburg, Ger-
many, 19 June 1997, Recht der internationalen Wirtschaft 1997, 873 f.; CLOUT case No. 239 [Oberster Gerichtshof, Austria, 18 June 1997]; 
CLOUT case No. 173 [Fovárosi Biróság, Hungary, 17 June 1997] (see full text of the decision); Hof Arnhem, 17 June 1997, Nederlands 
Internationaal Privaatrecht 1997, No. 341; Landgericht Paderborn, Germany, 10 June 1997, available on the Internet at www.cisg-online.ch; 
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CLOUT case No. 174 [Arbitration—Arbitration Court attached to the Hungarian Chamber of Commerce and Industry, Hungary, 8 May 
1997]; Landgericht München, Germany, 6 May 1997, available on the Internet at www.cisg-online.ch; CLOUT case No. 275 [Oberlandesger-
icht Düsseldorf, Germany, 24 April 1997] (see full text of the decision); Landgericht Frankenthal, Germany, 17 April 1997, available on the 
Internet at www.cisg-online.ch; CLOUT case No. 189 [Oberster Gerichtshof, Austria, 20 March 1997] (see full text of the decision); 
Rechtbank Zwolle, Netherlands, 5 March 1997, Nederlands Internationaal Privaatrecht 1997, No. 230; CLOUT case No. 261 [Bezirksgeri-
cht der Sanne, Switzerland, 20 February 1997]; CLOUT case No. 396 [Audencia Provincial de Barcelona, Spain, 4 February 1997] (see full 
text of the decision); CLOUT case No. 282 [Oberlandesgericht Koblenz, Germany, 31 January 1997] (see full text of the decision); Pretura 
Torino, Italy, 30 January 1997, Giurisprudenza Italiana 1998, 982 ff., also available on the Internet at www.cisg.law.pace.edu; CLOUT case 
No. 192 [Obergericht des Kantons Luzern, Switzerland, 8 January 1997] (see full text of the decision); CLOUT case No. 311 [Oberlandes-
gericht Köln, Germany, 8 January 1997] (see full text of the decision); CLOUT case No. 206 [Cour de cassation, France, 17 December 1996] 
(see full text of the decision); Rechtbank Koophandel Kortrijk, Belgium, 16 December 1996, Unilex; CLOUT case No. 268 [Bundesgericht-
shof, Germany, 11 December 1996]; Landgericht München, Germany, 9 December 1996, available on the Internet at www.cisg-online.ch; 
CLOUT case No. 229 [Bundesgerichtshof, Germany, 4 December 1996] (see full text of the decision); Rechtbank Rotterdam, Netherlands, 
21 November 1996, Nederlands Internationaal Privaatrecht 1997, No. 223; Amtsgericht Koblenz, Germany, 12 November 1996, available 
on the Internet at www.cisg-online.ch; Oberlandesgericht Wien, Austria, 7 November 1996, unpublished; Landgericht Heidelberg, Germany, 
2 October 1996, available on the Internet at www.cisg-online.ch; Oberlandesgericht Düsseldorf, Germany, 13 September 1996, available on 
the Internet at www.cisg-online.ch; CLOUT case No. 169 [Oberlandesgericht Düsseldorf, Germany, 11 July 1996] (see full text of the deci-
sion); CLOUT case No. 193 [Handelsgericht des Kantons Zürich, Switzerland, 10 July 1996] (see full text of the decision); Landgericht 
Paderborn, Germany, 25 June 1996, Unilex; Amtsgericht Bottropp, Germany, 25 June 1996, Unilex; Landgericht Hamburg, Germany, 17 June 
1996, Unilex; CLOUT case No. 168 [Oberlandesgericht Köln, Germany, 21 May 1996] (see full text of the decision); CLOUT case No. 143 
[Fovárosi Biróság, Hungary, 21 May 1996]; CLOUT case No. 204 [Cour d’appel de Grenoble, France, 15 May 1996]; Arbitration Court 
attached to the Bulgarian Chamber of Commerce and Industry, award No. 56/1995, unpublished; Landgericht Aachen, Germany, 19 April 
1996, Unilex; Landgericht Duisburg, Germany, 17 April 1996, Recht der internationalen Wirtschaft 1996, 774 ff.; CLOUT case No. 171 
[Bundesgerichtshof, Germany, 3 April 1996] (see full text of the decision); CLOUT case No. 337 [Landgericht Saarbrücken, Germany,  
26 March 1996]; Tribunale di Busto Arsizio, Italy, 31 December 2001, Rivista di Diritto Internazionale Privato e Processuale 2003, pp. 150-
155 (Unilex) (Ecuador and Italy); Corte d’Appello di Milano, Italy, 23 January 2001, Rivista di Diritto Internazionale Privato e Processuale 
2001, 1008 ff. (Finland and Italy, question not regarding part II of the Convention).
	 35 United Nations Conference on Contracts for the International Sale of Goods, Vienna, 10 March-11 April 1980, Official Records, Docu-
ments of the Conference and Summary Records of the Plenary Meetings and of the Meetings of the Main Committee, 1981, 15.
	 36 For an analysis of the issue of exclusion of the Convention, see the Digest for article 6.
	 37 See CLOUT case No. 309 [Østre Landsret, Denmark, 23 April 1998]; CLOUT case No. 143 [Fovárosi Biróság, Hungary, 21 May 1996]; 
CLOUT case No. 228 [Oberlandesgericht Rostock, Germany, 27 July 1995]; ICC Court of Arbitration, award No. 7585/92, Unilex.
	 38 Upon accession to the Convention Canada declared, pursuant to article 93, that the Convention would be applicable in some but not all 
of its territorial units. Since accession Canada has extended the application of the Convention to specific territorial units not covered by its 
original accession.
	 39 See High People’s Court of Zhejiang Province, People’s Republic of China, 15 December 2010, (Hong Kong Yingshun Development  
Co. Ltd v Zhejiang Zhongda Technology Import Co. Ltd) (2010) Zhe Shang Wai Zhong Zi No. 99 Civil Judgment, available on the Internet 
at www.court.gov.cn..
	 40 See U.S. District Court, Eastern District of Arkansas, United States, 23 December 2009, available on the Internet at www.cisg.law.pace.edu.
	 41 For applications of the Convention pursuant to article 1 (1) (a) in cases where one of the parties has its place of business in a Con-
tracting State that declared an article 95 reservation, see Federal Court of Australia, Australia, 8 October 2010, available on the Internet at  
www.globalsaleslaw.org; Cour de cassation, France, 7 October 2009, available on the Internet at www.cisg-france.org; China International 
Economic and Trade Arbitration Commission, People’s Republic of China, 2007 (Arbitral award No. CISG/2007/01), English translation 
available on the Internet at www.cisg.law.pace.edu; Tribunal of International Commercial Arbitration at the Russian Federation Chamber 
of Commerce and Industry, Russian Federation, 16 February 2004, English translation available on the Internet at www.cisg.law.pace.edu.
	 42 See, for example, U.S. District Court, Southern District of New York, United States, 11 January 2011, unpublished; U.S. District Court, 
Eastern District of California, United States, 21 January 2010, available on the Internet at www.cisg.law.pace.edu; U.S. District Court, East-
ern District of Arkansas, United States, 23 December 2009, available on the Internet at www.cisg.law.pace.edu; U.S. District Court, Southern 
District of New York, United States, 29 May 2009, available on the Internet at www.cisg.law.pace.edu; U.S. District Court, Southern District 
of Ohio, United States, 26 March 2009, available on the Internet at www.cisg.law.pace.edu; District Court in Komarno, Slovakia, 12 March 
2009, English translation available on the Internet at www.cisg.law.pace.edu; U.S. District Court, New Jersey, United States, 7 October 
2008, available on the Internet at www.cisg.law.pace.edu; U.S. District Court, Western District of Pennsylvania, United Stated, 25 July 2008,  
available on the Internet at www.cisg.law.pace.edu; Supreme Court, Slovakia, 19 June 2008, English translation available on the Internet at  
www.cisg.law.pace.edu; Regional Court in Zilina, Slovakia, 18 June 2007, English translation available on the Internet at www.cisg.law.pace.edu;  
District Court in Dolny Kubin, Slovakia, 17 June 2008, English translation available on the Internet at www.cisg.law.pace.edu; U.S. District 
Court, Minnesota, United States, 16 June 2008, available on the Internet at www.cisg.law.pace.edu; U.S. District Court, Southern District 
of Florida, United States, 19 May 2008, available on the Internet at www.cisg.law.pace.edu; U.S. District Court, Delaware, United States, 
9 May 2008, available on the Internet at www.cisg.law.pace.edu; Supreme Court, Slovakia, 30 April 2008, English translation available on 
the Internet at www.cisg.law.pace.edu; U.S. District Court, Eastern District of Kentucky, United States, 18 March 2008, available on the 
Internet at www.cisg.law.pace.edu; CLOUT case No. 945 [District Court in Galanta, Slovakia, 15 December 2006]; U.S. Court of Appeals 
(9th Circuit), United States, 8 November 2007, available on the Internet at www.cisg.law.pace.edu; Regional Court Zilina, Slovakia, 25 
October 2007, English translation available on the Internet at www.cisg.law.pace.edu; CLOUT case No. 845 [U.S. District Court, Eastern 
District Michigan, United States, 28 September 2007]; Supreme Court, Slovakia, 27 June 2007, English translation available on the Internet at  
www.cisg.law.pace.edu; District Court in Nitra, Slovakia, 9 March 2007, English translation available on the Internet at www.cisg.law.pace.edu;  
CLOUT case No. 847 [U.S. District Court, Minnesota, United States, 31 January 2007]; U.S. District Court, Southern District of New York, 
United States, 23 August 2006, available on the Internet at www.cisg.law.pace.edu; District Court in Nitra, Slovakia, 17 May 2006, English 
translation available on the Internet at www.cisg.law.pace.edu; Regional Court in Banska Bystrica, Slovakia, 10 May 2006, English trans-
lation available on the Internet at www.cisg.law.pace.edu; District Court in Nitra, Slovakia, 27 February 2006, English translation available 
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on the Internet at www.cisg.law.pace.edu; CLOUT case No. 946 [Regional Court in Bratislava, Slovakia, 11 October 2005]; Supreme Peo-
ple’s Court, People’s Republic of China, 21 September 2005 (Shunde City Weibang Furniture Co. Ltd v. Pandas SRL) (2004) Min Si Ti Zi  
No. 4 Civil Judgment, English translation available on the Internet at www.cisg.law.pace.edu; Oberster Gerichtshof, Austria, 26 January 
2005, English translation available on the Internet at www.cisg.law.pace.edu; CLOUT case No. 609 [U.S. District Court for Northern Dis-
trict of Illinois, United States, 6 October 2003 ]; CLOUT case No. 579 [U.S. District Court for the Southern District of New York, United 
States, 10 May 2002]; CLOUT case No. 447 [U.S. District Court for the Southern District of New York, United States, 26 March 2002]; 
CLOUT case No. 578 [U.S. District Court, Western District of Michigan, United States, 17 December 2001]; CLOUT case No. 433 [U.S. 
District Court, Northern District of California, United States, 27 July 2001]; CLOUT case No. 617 [U.S. District Court, Northern District 
of California, United States, 30 January 2001]; CLOUT case No. 417 [U.S. District Court, Northern District of Illinois, United States,  
7 December 1999]; CLOUT case No. 416 [Minnesota [State] District Court, United States, 9 March 1999]; CLOUT case No. 419 [U.S. Dis-
trict Court, Northern District of Illinois, United States, 27 October 1998]; CLOUT case No. 222 [U.S. Court of Appeals (11th Circuit), United 
States, 29 June 1998]; CLOUT case No. 413 [U.S. District Court, Southern District of New York, United States, 6 April 1998]; CLOUT case 
No. 187 [U.S. District Court, Southern District of New York, United States, 23 July 1997]; CLOUT case No. 138 [U.S. Court of Appeals 
(2nd Circuit), United States, 6 December 1995]; CLOUT case No. 86 [U.S. District Court, Southern District of New York, United States  
22 September 1994]; CLOUT case No. 85 [U.S. District Court, Northern District of New York, United States, 9 September 1994]; CLOUT 
case No. 24 [U.S. Court of Appeals (5th Circuit), United States, 15 June 1993]; CLOUT case No. 23 [U.S. District Court, Southern District 
of New York, United States, 14 April 1992].
	 43 District Court in Trnava, Slovakia, 17 September 2008, English translation available on the Internet at www.cisg.law.pace.edu; District 
Court in Nitra, Slovakia, 29 May 2008, English translation available on the Internet at www.cisg.law.pace.edu; U.S. District Court, Southern 
District of Florida, United States, 19 May 2008, available on the Internet at www.cisg.law.pace.edu; District Court in Nitra, Slovakia, 27 June 
2006, English translation available on the Internet at www.cisg.law.pace.edu; U.S. District Court, Southern District, Texas, United Stated,  
7 February 2006, available on the Internet at www.cisg.law.pace.edu; Shanghai No. I. Intermediate People’s Court, People’s Republic of 
China, 23 March 2004, English translation available on the Internet at www.cisg.law.pace.edu. For an application by an arbitral tribunal 
of the Convention pursuant to article 1 (1) (a) to a contract concluded between two parties both of whom had their place of business in a 
country that had declared an article 95 reservation, see CLOUT case No. 1121 [China International Economic and Trade Arbitration Com-
mission, People’s Republic of China, 3 December 2003 (Arbitral award No. CISG/2003/02)], English translation available on the Internet at  
www.cisg.law.pace.edu.
	 44 See U.S. District Court, Eastern District of Tennessee, United States, 20 October 2010 (America’s Collectibles Network, Inc. v.  
Timlly (HK), 746 F. Supp. 2d 914), available on the Internet at www.cisg.law.pace.edu; U.S. District Court, Northern District of Georgia, 
United States, 17 December 2009 (Innotex Precision Ltd v. Horei Image Prods., Inc., 679 F. Supp. 2d 1356), available on the Internet at  
www.cisg.law.pace.edu; CLOUT case No. 958 [Federal Court of Australia, South Australia District Registry, Australia, 24 October 2008]; 
CLOUT case No. 1030 [Cour de cassation, France, 2 April 2008]; CLOUT case No. 543 [Oberster Gerichtshof, Austria, 17 December 2003].
	 45 U.S. District Court, Northern District of Illinois, United States, 3 September 2008, available on the Internet at www.cisg.law.pace.edu.
	 46 Supreme People’s Court, People’s Republic of China, 20 July 1999 (Zheng Hong Li Ltd Hong Kong v. Jill Bert Ltd), (1998) Jing 
Zhong Zi No. 208 Civil Judgment, English translation available on the Internet at www.cisg.law.pace.edu; High People’s Court 
of Shanghai Municipality, People’s Republic of China, 17 January 2007 (Shanghai Lansheng Real Estate Industrial Co. Ltd et al.  
v. Shanghai Jinqiao Ruihe Decoration Co. Ltd) (2005) Hu Gao Min Si (Shang) Zhong Zi No. 24 Civil Judgment, available on the Inter-
net at www.ccmt.org.cn; High People’s Court of Fujian Province, People’s Republic of China, 15 October 2011 (The Hatchery Fine Arts  
and Designs Co. v Quanzhou Kunda Presents Co. Ltd) (2011) Min Min Zhong Zi No. 597 Civil Judgment, available on the Internet at  
www.ccmt.org.cn; High People’s Court of Guangdong Province, People’s Republic of China, 22 June 2006 (Possehl (HK) Ltd v. China 
Metals & Minerals Import and Export Shenzhen Co.) (2005) Yue Gao Fa Min Si Zhong Zi No. 293 Civil Judgment, available on the Internet 
at www.ccmt.org.cn; High People’s Court of Zhejiang Province, People’s Republic of China, 15 December 2010, (Hong Kong Yingshun 
Development Co. Ltd v. Zhejiang Zhongda Technology Import Co. Ltd) (2010) Zhe Shang Wai Zhong Zi No. 99 Civil Judgment, available 
on the Internet at www.court.gov.cn.
	 47 United Nations Conference on Contracts for the International Sale of Goods, Vienna, 10 March-11 April 1980, Official Records, Docu-
ments of the Conference and Summary Records of the Plenary Meetings and of the Meetings of the Main Committee, 1981, 15.
	 48 For cases referring to article 1 (1) (b), see Supreme Court of Victoria, Australia, 24 April 2003 (Playcorp Pty Ltd v Taiyo Kogyo Ltd) 
[2003] VSC 108 at [236]-[245]; Cámara Nacional de Apelaciones en lo Comercial de Buenos Aires, Argentina, 7 October 2010, available on 
the Internet at www.globalsaleslaw.org; Landgericht Potsdam, Germany, 7 April 2009, available on the Internet at www.cisg.law.pace.edu;  
Foreign Trade Court of Arbitration attached to the Serbian Chamber of Commerce, Serbia, Arbitral award No. T-8/08, English transla-
tion available on the Internet at www.cisg.law.pace.edu; CLOUT case No. 631 [Supreme Court of Queensland, Australia, [2000] QSC 421  
(17 November 2000)] (Malaysian and Australian parties chose law applying in Brisbane); CLOUT case No. 701 [Cámara Nacional de Apel-
aciones en lo Comercial, Argentina, 24 April 2000] (see full text of the decision); CLOUT case No. 400 [Cour d’appel de Colmar, France,  
24 October 2000]; CLOUT case No. 380 [Tribunale di Pavia, Italy, 29 December 1999], also in Corriere Giuridico 2000, 932 f.; CLOUT case 
No. 348 [Oberlandesgericht Hamburg, Germany, 26 November 1999] (see full text of the decision); CLOUT case No. 294 [Oberlandesgericht 
Bamberg, Germany, 13 January 1999] (see full text of the decision); CLOUT case No. 251 [Handelsgericht des Kantons Zürich, Switzerland, 
30 November 1998]; CLOUT case No. 274 [Oberlandesgericht Celle, Germany, 11 November 1998]; CLOUT case No. 309 [Østre Landsret, 
Denmark 23 April 1998]; Corte d’Appello Milano, Italy, 20 March 1998, Rivista di Diritto Internazionale Privato 1998, 170 ff.; CLOUT 
case No. 238 [Oberster Gerichtshof, Austria, 12 February 1998]; CLOUT case No. 224 [Cour de cassation, France, 27 January 1998] (see 
full text of the decision); Hoge Raad, Netherlands, 7 November 1997, Nederlands Internationaal Privaatrecht 1998, No. 91; Rechtbank 
Koophandel, Kortrijk, Belgium, 6 October 1997, Unilex; CLOUT case No. 283 [Oberlandesgericht Köln, Germany, 9 July 1997]; Rechtbank 
Zutphen, Netherlands, 29 May 1997, Nederlands Internationaal Privaatrecht 1997, No. 110; CLOUT case No. 214 [Handelsgericht des 
Kantons Zürich, Switzerland, 5 February 1997] (see full text of the decision); Rechtbank Koophandel, Kortrijk, Belgium, 6 January 1997, 
Unilex; CLOUT case No. 205 [Cour d’appel de Grenoble, France, 23 October 1996]; Rechtbank Koophandel, Hasselt, Belgium, 9 October 
1996, Unilex; CLOUT case No. 166 [Schiedsgericht der Handelskammer Hamburg, Germany, Arbitration, 21 June 1996], also in Recht der 
internationalen Wirtschaft 1996, 771 ff.; Hof Leeuwarden, Netherlands, 5 June 1996, Nederlands Internationaal Privaatrecht 1996, No. 404; 
Landgericht Oldenburg, Germany, 27 March 1996, available on the Internet at www.cisg-online.ch; Landgericht Bad Kreuznach, Germany, 
12 March 1996, available on the Internet at www.cisg-online.ch; CLOUT case No. 176 [Oberster Gerichtshof, Austria, 6 February 1996]  
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(see full text of the decision); Landgericht Siegen , Germany, 5 December 1995, Unilex; Rechtbank Koophandel, Hasselt, Belgium,  
8 November 1995, Unilex; Landgericht Hamburg, Germany, 23 October 1995, available on the Internet at www.cisg-online.ch; Rechtbank 
Koophandel, Hasselt, Belgium, 18 October 1995, Rechtskundig Weekblad 1995, 1378 f.; Tribunal de commerce Nivelles, Belgium, 19 Sep-
tember 1995, Unilex; Rechtbank Almelo, Netherlands, 9 August 1995, Nederlands Internationaal Privaatrecht 1995, No. 520; CLOUT 
case No. 276 [Oberlandesgericht Frankfurt a.M., Germany, 5 July 1995] (see full text of the decision); CLOUT case No. 262 [Kanton  
St. Gallen, Gerichtskommission Oberrheintal, Switzerland, 30 June 1995] (see full text of the decision); Landgericht Kassel, Germany,  
22 June 1995, Unilex; CLOUT case No. 152 [Cour d’appel de Grenoble, France, 26 April 1995]; Amtsgericht Wangen, Germany,  
8 March 1995, Unilex; Rechtbank Zwolle, Netherlands, 1 March 1995, Nederlands Internationaal Privaatrecht 1996, No. 95; Rechtbank  
Middelburg, Netherlands, 25 January 1995, Nederlands Internationaal Privaatrecht 1996, No. 127; CLOUT case No. 155 [Cour de Cassation, 
France, 4 January 1995] (see full text of the decision); Amtsgericht Mayen, Germany, 6 September 1994, available on the Internet at  
www.cisg-online.ch; Landgericht Düsseldorf, Germany, 25 August 1994, Unilex; CLOUT case No. 302 [ICC Court of Arbitration, award 
No. 7660/JK]; CLOUT case No. 93 [Arbitration-Internationales Schiedsgericht der Bundeskammer der gewerblichen Wirtschaft—Wien,  
15 June 1994]; CLOUT case No. 94 [Arbitration-Internationales Schiedsgericht der Bundeskammer der gewerblichen Wirtschaft—Wien,  
15 June 1994]; CLOUT case No. 92 [Arbitration—Ad hoc tribunal, 19 April 1994]; CLOUT case No. 120 [Oberlandesgericht Köln, Germany, 
22 February 1994] (see full text of the decision); CLOUT case No. 81 [Oberlandesgericht Düsseldorf, Germany, 10 February 1994]; CLOUT 
case No. 80 [Kammergericht Berlin, Germany, 24 January 1994]; CLOUT case No. 100 [Rechtbank Arnhem, Netherlands, 30 December 
1993]; CLOUT case No. 156 [Cour d’appel de Paris, France, 10 November 1993] (see full text of the decision); CLOUT case No. 281 [Ober-
landesgericht Koblenz, Germany, 17 September 1993]; CLOUT case No. 49 [Oberlandesgericht Düsseldorf, Germany, 2 July 1993]; CLOUT 
case No. 25 [Cour d’appel de Grenoble, France, 16 June 1993]; CLOUT case No. 201 [Richteramt Laufen des Kantons Berne, Switzerland, 
7 May 1993]; CLOUT case No. 310 [Oberlandesgericht Düsseldorf, Germany, 12 March 1993]; CLOUT case No. 99 [Rechtbank Arnhem, 
Netherlands, 25 February 1993]; CLOUT case No. 292 [Oberlandesgericht Saarbrücken, Germany, 13 January 1993] (see full text of the 
decision); CLOUT case No. 48 [Oberlandesgericht Düsseldorf, Germany, 8 January 1993]; CLOUT case No. 95 [Zivilgericht Basel-Stadt, 
Switzerland, 21 December 1992] (see full text of the decision); CLOUT case No. 317 [Oberlandesgericht Karlsruhe, Germany, 20 November 
1992]; CLOUT case No. 227 [Oberlandesgericht Hamm, Germany 22 September 1992] (see full text of the decision); CLOUT case No. 56 
[Canton of Ticino Pretore di Locarno-Campagna, Switzerland, 27 April 1992] (see full text of the decision); CLOUT case No. 158 [Cour 
d’appel de Paris, France, 22 April 1992]; CLOUT case No. 98 [Rechtbank Roermond, Netherlands, 19 December 1991]; CLOUT case  
No. 55 [Canton of Ticino Pretore di Locarno-Campagna, Switzerland, 16 December 1991, cited as 15 December in CLOUT case No. 55]; 
CLOUT case No. 316 [Oberlandesgericht Koblenz, Germany, 27 September 1991]; CLOUT case No. 2 [Oberlandesgericht Frankfurt a.M., 
Germany, 17 September 1991] (see full text of the decision).
	 49 See CLOUT case No. 378 [Tribunale di Vigevano, Italy, 12 July 2000] (see full text of the decision).
	 50 For the text of this Convention, see Official Journal L 266 , 9 October 1980, 1 et seq.
	 51 See Bundesgerichtshof, Germany, 11 May 2010, available on the Internet at www.cisg-online.ch; CLOUT case No. 1017 [Hof Beroep, 
Ghent, Belgium, 15 May 2002], available in Dutch on the Internet at www.law.kuleuven.be; CLOUT case No. 409 [Landgericht Kassel, 
Germany, 15 February 1996] (see full text of the decision); ICC Court Arbitration, award No. 8324/95, Journal du droit international 1996, 
1019 ff.; Rechtbank ’s-Gravenhage, Netherlands, 7 June 1995, Nederlands Internationaal Privaatrecht 1995, Nr. 524; CLOUT case No. 48 
[Oberlandesgericht Düsseldorf, Germany, 8 January 1993]; CLOUT case No. 281 [Oberlandesgericht Koblenz, Germany, 17 September 
1993].
	 52 See article 3 of the Rome Convention: 

“1.  A contract shall be governed by the law chosen by the parties. The choice must be expressed or demonstrated with reasonable 
certainty by the terms of the contract or the circumstances of the case. By their choice the parties can select the law applicable to the 
whole or a part only of the contract.

2.  The parties may at any time agree to subject the contract to a law other than that which previously governed it, whether as a result 
of an earlier choice under this article or of other provisions of this Convention. Any variation by the parties of the law to be applied 
made after the conclusion of the contract shall not prejudice its formal validity under article 9 or adversely affect the rights of third 
parties.

3.  The fact that the parties have chosen a foreign law, whether or not accompanied by the choice of a foreign tribunal, shall not, 
where all the other elements relevant to the situation at the time of the choice are connected with one country only, prejudice the appli-
cation of rules of the law of that country which cannot be derogated from by contract, hereinafter called “mandatory rules”.

4.  The existence and validity of the consent of the parties as to the choice of the applicable law shall be determined in accordance 
with the provisions of articles 8, 9 and 11.”

	 53 1955 Hague Convention on the Law Applicable to International Sale of Goods, 510 U.N.T.S. 149, No. 7411 (1964).
	 54 See article 2 of the Hague Convention: “A sale shall be governed by the domestic law of the country designated by the Contracting 
Parties. Such designation must be contained in an express clause, or unambiguously result from the provisions of the contract. Conditions 
affecting the consent of the parties to the law declared applicable shall be determined by such law.”
	 55 For cases applying the United Nations Sales Convention by virtue of a choice of law acknowledged by the judges on the grounds of  
article 2 of the 1995 Hague Convention, see Tribunale commercial de Bruxelles, Belgium, 13 November 1992, Unilex.
	 56 See, for example, CLOUT case No. 720 [Netherlands Arbitration Institute, Arbitral Award, 15 October 2002].
	 57 For cases referring to “closest connection”, see CLOUT case No. 81 [Oberlandesgericht Düsseldorf, Germany, 10 February 1994]  
(see full text of the decision); Landgericht Düsseldorf, Germany, 25 August 1994, Unilex; Rechtbank Roermond, Netherlands, 6 May 1993, 
Unilex; CLOUT case No. 316 [Oberlandesgericht Koblenz, Germany, 27 September 1991] (see full text of the decision); CLOUT case No. 1 
[Oberlandesgericht Frankfurt a.M., Germany, 13 June 1991] (see full text of the decision).
	 58 For cases expressly pointing out that the seller is the party that has to effect the characteristic performance, see Landgericht Berlin, Ger-
many, 24 March 1998, Unilex; Landgericht München, Germany, 6 May 1997, available on the Internet at www.cisg-online.ch; Rechtbank 
Amsterdam, Netherlands, 5 October 1994, Nederlands Internationaal Privaatrecht, 1995, No. 231; CLOUT case No. 81 [Oberlandesgericht 
Düsseldorf, Germany, 10 February 1994] (see full text of the decision); CLOUT case No. 310 [Oberlandesgericht Düsseldorf, Germany,  
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12 March 1993] (see full text of the decision); CLOUT case No. 6 [Landgericht Frankfurt a.M., Germany, 16 September 1991] (see full text 
of the decision); Landgericht Frankfurt a.M., Germany, 2 May 1990, available on the Internet at www.cisg-online.ch.
	 59 For cases applying the Convention on the basis of the presumption referred to in the text, see, e.g. Cour d’appel de Mons, Belgium,  
8 March 2001, Unilex; Landgericht Bad Kreuznach, Germany, 12 March 1996, available on the Internet at www.cisg-online.ch; Landgericht 
Frankfurt a.M., Germany, 6 July 1994, Unilex; CLOUT case No. 50 [Landgericht Baden-Baden, Germany, 14 August 1991] (see full text of 
the decision).
	 60 See Rechtbank Hasselt, Belgium, 9 October 1996, Unilex; Rechtbank Hasselt, Belgium, 8 November 1995, Unilex; CLOUT case  
No. 152 [Cour d’appel de Grenoble, France, 26 April 1995]; Rechtbank Hasselt, Belgium, 18 October 1995, Rechtskundig Weekblad 1995, 
1378 f.; Tribunal commercial de Bruxelles, Belgium, 5 October 1994, Unilex; Tribunal cantonal de Vaud Wallis, Switzerland, 6 December 
1993, Unilex; CLOUT case No. 201 [Richteramt Laufen des Kantons Berne, Switzerland, 7 May 1993]; CLOUT case No. 56 [Canton of 
Ticino Pretore di Locarno-Campagna, Switzerland, 27 April 1992] (see full text of the decision).
	 61 Cour de cassation, France, 26 June 2001, available on the Internet at www.cisg.fr; Tribunale di Verona, Italy, 19 December 1997, Rivista 
Veronese di Giurisprudenza Economica e dell’Impresa 1998, 22 ff.
	 62 United Nations Conference on Contracts for the International Sale of Goods, Vienna, 10 March-11 April 1980, Official Records, Docu-
ments of the Conference and Summary Records of the Plenary Meetings and of the Meetings of the Main Committee, 1981, 229.
	 63 To date the following States have declared an article 95 reservation: People’s Republic of China, Czech Republic, Saint Vincent and the 
Grenadines, Singapore, Slovakia, United States of America. When it acceded to the Convention Canada declared an article 95 reservation 
with respect to a single province—British Columbia—but it later withdrew that declaration. Germany has declared that it will not apply  
article 1 (1) (b) in respect of any State that has made a declaration that it would not apply article 1 (1) (b).
	 64 See supra subparagraph 12.
	 65 See supra subparagraphs 9 et seq.
	 66 See CLOUT case No. 999 [Ad hoc Arbitral Tribunal, Denmark, 10 November 2000].
	 67 See Rechtbank Koophandel, Kortrijk, Belgium, 16 December 1996, Unilex; Rechtbank Koophandel, Hasselt, Belgium, 9 October 1996, 
Unilex; Rechtbank Koophandel, Hasselt, Belgium, 8 November 1995, Unilex; Rechtbank Koophandel, Hasselt, Belgium, 18 October 1995, 
Rechtskundig Weekblad 1995, 1378 f.; Tribunal de commerce Nivelles, Belgium, 19 September 1995, Unilex; Tribunal commercial de 
Bruxelles, Belgium, 5 October 1994, Unilex; Rechtbank Koophandel, Hasselt, Belgium, 16 March 1994, Unilex; Rechtbank Koophandel, 
Hasselt, Belgium, 23 February 1994, Unilex; Tribunal commercial de Bruxelles, Belgium, 13 November 1992, Unilex; CLOUT case No. 98 
[Rechtbank Roermond, Netherlands, 19 December 1991]; Amtsgericht Ludwigsburg, Germany, 21 December 1990, available on the Inter-
net at www.cisg-online.ch; CLOUT case No. 5 [Landgericht Hamburg, Germany, 26 September 1990]; Rechtbank Dordrecht, Netherlands,  
21 November 1990, Nederlands Internationaal Privaatrecht 1991, No. 159; Landgericht Hildesheim, Germany, 20 July 1990, available on 
the Internet at www.cisg-online.ch; Landgericht Frankfurt a.M., Germany, 2 May 1990, available on the Internet at www.cisg-online.ch;  
CLOUT case No. 7 [Amtsgericht Oldenburg in Holstein, Germany, 24 April 1990]; CLOUT case No. 46 [Landgericht Aachen, Germany,  
3 April 1990]; Oberlandesgericht Koblenz, Germany, 23 February 1990, Recht der internationalen Wirtschaft 1990, 316 ff.; Rechtbank Alk-
maar, Netherlands, 8 February 1990, Nederlands Internationaal Privaatrecht 1990, No. 460; Rechtbank Alkmaar, Netherlands, 30 November 
1989, Nederlands Internationaal Privaatrecht No. 289; CLOUT case No. 4 [Landgericht Stuttgart, Germany, 31 August 1989]; CLOUT case 
No. 3 [Landgericht München, Germany, 3 July 1989].
	 68 For this statement, see CLOUT case No. 1021 [Foreign Trade Court of Arbitration attached to the Serbian Chamber of Commerce, Serbia, 
Arbitral award of 15 July 2008] (Milk packaging equipment case), English translation available on the Internet at www.cisg.law.pace.edu.
	 69 See CLOUT case No. 867 [Tribunale di Forlì, Italy, 11 December 2008], English translation available on the Internet at  
www.cisg.law.pace.edu; CLOUT case N. 916 [High Commercial Court, Croatia, 19 December 2006]; CLOUT case No. 651 [Tribunale  
di Padova, Italy, 11 January 2005] (see full text of the decision); CLOUT case No. 608 [Tribunale di Rimini, Italy, 26 November 2002] 
(see full text of the decision); Kantonsgericht Schaffhausen, Switzerland, 25 February 2002, English translation available on the Internet at  
www.cisg.law.pace.edu; CLOUT case No. 480 [Cour d’appel de Colmar, France, 12 June 2001] (see full text of the decision); CLOUT case 
No. 106 [Oberster Gerichtshof, Austria, 10 November 1994] (see full text of the decision).
	 70 For the need to determine the concept of “sale” autonomously, see, for example, Tribunale di Forlì, Italy, 16 February 2009, English 
translation available on the Internet at www.cisg.law.pace.edu.
	 71 See Tribunale di Forlì, Italy, 16 February 2009, English translation available on the Internet at www.cisg.law.pace.edu; CLOUT case 
No. 867 [Tribunale di Forlì, Italy, 11 December 2008], English translation available on the Internet at www.cisg.law.pace.edu; CLOUT case 
N. 916 [High Commercial Court, Croatia, 19 December 2006]; CLOUT case No. 651 [Tribunale di Padova, Italy, 11 January 2005] (see full 
text of the decision); Tribunale di Padova, Italy, 25 February 2004, English translation available on the Internet at www.cisg.law.pace.edu;  
CLOUT case No. 608 [Tribunale di Rimini, Italy, 26 November 2002] (see full text of the decision); Kantonsgericht Schaffhausen,  
Switzerland, 25 February 2002, English translation available on the Internet at www.cisg.law.pace.edu; Rechtbank Rotterdam,  
Netherlands, 1 November 2001, Nederlands Internationaal Privaatrecht, 2002, No. 114; Tribunal cantonal de Vaud , Switzerland, 11 March 
1996, Unilex.
	 72 For this definition, see Tribunale di Forlì, Italy, 16 February 2009, English translation available on the Internet at www.cisg.law.pace.edu; 
Tribunal cantonal du Valais, Switzerland, 28 January 2009, English translation available on the Internet at www.cisg.law.pace.edu; CLOUT 
case No. 867 [Tribunale di Forlì, Italy, 11 December 2008], English translation available on the Internet at www.cisg.law.pace.edu; CLOUT 
case No. 651 [Tribunale di Padova, Italy, 11 January 2005] (see full text of the decision); CLOUT case No. 608 [Tribunale di Rimini, Italy,  
26 November 2002] (see full text of the decision); Kantonsgericht Schaffhausen, Switzerland, 25 February 2002, English translation avail-
able on the Internet at www.cisg.law.pace.edu; CLOUT case No. 480 [Cour d’appel de Colmar, France, 12 June 2001] (see full text of the 
decision); CLOUT case No. 106 [Oberster Gerichtshof, Austria, 10 November 1994] (see full text of the decision). For a reference to the 
buyer’s obligation mentioned in the definition cited in the text, see Rechtbank van Koophandel Hasselt, Belgium, 2 May 1995, available on 
the Internet at www.law.kuleuven.be.
	 73 CLOUT case No. 328 [Kantonsgericht des Kantons Zug, Switzerland, 21 October 1999] (see full text of the decision).
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	 74 Bundesgerichtshof, Germany, 28 May 2014, Internationales Handelsrecht 2014, 184 = CISG-online No. 2513 (sale of 20 bowling alleys 
with repurchase obligation of the seller unless the buyer “disposed of” the alleys.; lease of the alleys to a third party regarded as “disposal”, 
applying under article 8 CISG the contra proferentem rule); in contrast to this decision Oberlandesgericht Köln 21 November 2012, Inter-
nationales Handelsrecht 2014, 140 = CISG-online No. 2401 held that CISG does not apply to a repurchase obligation contained in a court 
settlement on a CISG sale. 
	 75 See CLOUT case No. 293 [Schiedsgericht der Hamburger freundlichen Arbitrage, Germany, 29 December 1998], also in Internation-
ales Handelsrecht, 2001, 337; CLOUT case No. 251 [Handelsgericht des Kantons Zürich, Switzerland, 30 November 1998]; CLOUT case  
No. 238 [Oberster Gerichtshof, Austria, 12 February 1998]; CLOUT case No. 166 [Arbitration—Schiedsgericht der Handelskammer Ham-
burg, Germany, 21 March, 21 June 1996] (see full text of the decision); Landgericht Ellwangen, Germany, 21 August 1995, unpublished; 
CLOUT case No. 154 [Cour d’appel de Grenoble, France, 22 February 1995].
	 76 See CLOUT case No. 269 [Bundesgerichtshof, Germany, 12 February, 1998] (see full text of the decision); CLOUT case No. 261  
[Bezirksgericht der Sanne, Switzerland, 20 February 1997].
	 77 See CLOUT case No. 297 [Oberlandesgericht München, Germany, 21 January 1998]; CLOUT case No. 133 [Oberlandesgericht München, 
Germany, 8 February 1995]; CLOUT case No. 303 [Court of Arbitration—of the International Chamber of Commerce, 1994 (Arbitral award 
No. 7331 1994)], Journal du droit international, 1995, 1001ff.; CLOUT case No. 5 [Landgericht Hamburg, Germany, 26 September 1990].
	 78 See U.S. District Court, District of Arizona, 16 December 2014 (Adonia Holding GmbH v. Adonia Organics LLC), available on the 
Internet at www.cisg.law.pace.edu; Cour d’appel de Reims, France, 30 April 2013, available in French on the Internet at www.cisg-france.org;  
Foreign Trade Court of Arbitration attached to the Serbian Chamber of Commerce, Serbia, Arbitral award of 28 January 2009, English trans-
lation available on the Internet at www.cisg.law.pace.edu; High Commercial Court of Belgrade, Serbia, 22 April 2008, English translation 
available on the Internet at www.cisg.law.pace.edu;; Foreign Trade Court of Arbitration attached to the Serbian Chamber of Commerce,  
Serbia, Arbitral award No. T-25/06 on 13 November 2007, English translation available on the Internet at www.cisg.law.pace.edu; CLOUT 
case No. 1492 [Cour de cassation, France, 20 February 2007]; U.S. District Court, Eastern District of Pennsylvania, United States, 13 April 
2004, available on the Internet at www.cisg.law.pace.edu; CLOUT case No. 695 [U.S. District Court, Eastern District of Pennsylvania, United 
States, 29 March 2004]; ICC Court of Arbitration, France, Arbitral award in case No. 11849, available on the Internet at www.cisg.law.pace.edu;  
Kantonsgericht Schaffhausen, Switzerland, 23 April 2002, English translation available on the Internet at www.cisg.law.pace.edu; CLOUT 
case No. 420 [U.S. District Court, Eastern District of Pennsylvania, United States, 29 August 2000]; Hof Arnhem, Netherlands, 27 April 1999, 
Nederlands Internationaal Privaatrecht 1999, Nr. 245, available on Unilex; Rechtsbank ’s-Gravenhage, the Netherlands, 2 July 1997, Ned-
erlands Internationaal Privaatrecht 1999, n. 68, 78-80, available on Unilex; CLOUT case No. 297 [Oberlandesgericht München, Germany, 
21 January 1998] (see full text of the decision); CLOUT case No. 295 [Oberlandesgericht Hamm, Germany, 5 November 1997]; CLOUT 
case No. 273 [Oberlandesgericht München, Germany, 9 July 1997] (see full text of the decision); CLOUT case No. 169 [Oberlandesgericht 
Düsseldorf, Germany, 11 July 1996]; CLOUT case No. 126 [Fovárosi Biróság, Hungary, 19 March 1996]; CLOUT case No. 281 [Oberland-
esgericht Koblenz, Germany, 17 September 1993] (see full text of the decision); Hof Amsterdam, Netherlands, 16 July 1992, Nederlands 
Internationaal Privaatrecht 1992, Nr. 420. Some tribunals have applied CISG to a distributorship agreement: see ICC Court of Arbitration, 
France, Arbitral award case No. 11849, available on the Internet at www.cisg.law.pace.edu; CLOUT case No. 379 [Corte di Cassazione, Italy,  
14 December 1999]. For a case in which the issue was raised but not resolved, see CLOUT case No. 187 [U.S. District Court, Southern 
District of New York, United States, 23 July 1997]. See also CLOUT case No. 480 [Cour d’appel de Colmar, France, 12 June 2001] (“col-
laboration agreement” under which supplier was required to deliver to the buyer at least 20,000 covers for truck air conditioners, with the 
possibility of additional quantities depending on the needs of the buyer’s customer, was a contract for sale governed by CISG; the title that the 
parties chose for their agreement was not dispositive, and the fact that the quantity might be increased beyond the stated amount depending 
on the needs of the buyer’s customer did not prevent application of the Convention; the contract designated the parties as buyer and seller, 
specified the precise goods and a method for calculating the price, set a minimum quantity of goods to be delivered by the seller, and implied 
an obligation for buyer to take delivery, so it was a “contract for the sale of goods” for purposes of applying the Convention).
	 79 See Supreme People’s Court, People’s Republic of China, 21 September 2005, (Shunde City Weibang Furniture Co. Ltd v. Pandas SRL), 
(2004) Min Si Ti Zi No. 4 Civil Judgment, English translation available on the Internet at www.cisg.law.pace.edu. But see ICC Court of Arbi-
tration, France, Arbitral award No. 12713; English translation available on the Internet at www.cisg.law.pace.edu (holding that a framework 
agreement was governed by CISG); CLOUT case No. 630 [Court of Arbitration of the International Chamber of Commerce, Zurich, Swit-
zerland, July 1999 (Arbital award No.9448)] (holding that a framework agreement was governed by CISG, because the contract provided for 
future sales and deliveries) (see full text of the decision).
	 80 CLOUT case No. 192 [Obergericht des Kantons Luzern, Switzerland, 8 January 1997] (see full text of the decision).
	 81 See Cour d’appel de Reims, France, 30 April 2013, available in French on the Internet at www.cisg-france.org; Foreign Trade Court 
of Arbitration attached to the Serbian Chamber of Commerce, Serbia, Arbitral award No. T-8/08 on 28 January 2009, English translation 
available on the Internet at www.cisg.law.pace.edu; Foreign Trade Court of Arbitration attached to the Serbian Chamber of Commerce, 
Serbia, Arbitral award No. T-25/06 on 13 November 2007, English translation available on the Internet at www.cisg.law.pace.edu; CLOUT 
case No. 1492 [Cour de cassation, France, 20 February 2007]; U.S. District Court, Eastern District of Pennsylvania, United States, 13 April  
2004, available on the Internet at www.cisg.law.pace.edu; CLOUT case No. 695 [U.S. District Court, Eastern District of Pennsylvania,  
United States, 29 March 2004]; Kantonsgericht Schaffhausen, Switzerland, 23 April 2002, English translation available on the Internet at 
www.cisg.law.pace.edu; ICC Arbitral Award, Milan, Italy, December 1998, Arbitral award No. 8908, in ICC International Court of Arbi-
tration Bulletin, vol. 10, no. 2, pp. 83-87 (Fall 1999), available on Unilex; CLOUT case No. 295 [Oberlandesgericht Hamm, Germany,  
5 November 1997]; CLOUT case No. 273 [Oberlandesgericht München, Germany, 9 July 1997] (see full text of the decision); ICC Arbitral 
Award 1997, Paris, 23 January 1997, nr. 8611/HV/JK, available on Unilex; CLOUT case No. 169 [Oberlandesgericht Düsseldorf, Germany, 
11 July 1996]; CLOUT case No. 204 [Cour d’appel de Grenoble, France, 15 May 1996]; CLOUT case No. 281 [Oberlandesgericht Koblenz, 
Germany, 17 September 1993] (see full text of the decision).
	 82 CLOUT case No. 281 [Oberlandesgericht Koblenz, Germany, 17 September 1993] (see full text of the decision).
	 83 See CLOUT case No. 192 [Obergericht des Kantons Luzern, Switzerland, 8 January 1997].
	 84 See Tribunal of International Commercial Arbitration at the Russian Federation Chamber of Commerce and Industry, Russian Federation, 
9 March 2004, English translation available on the Internet at www.cisg.law.pace.edu; Federal Arbitration Court for the Moscow Region, 
Russian Federation, 26 May 2003, English translation available on the Internet at www.cisg.law.pace.edu.   
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	 85 Tribunal of International Commercial Arbitration at the Ukrainian Chamber of Commerce and Trade, Ukraine, 10 October 2003, English 
translation available on the Internet at www.cisg.law.pace.edu.
	 86 CLOUT case No. 881 [Handelsgericht Zürich, Switzerland, 9 July 2002] (see full text of the decision).
	 87 See Federal Arbitrazh Court of Moscow District No.KG-A40/3225-03, 26 May 2003.
	 88 See the Digest for article 7, paragraph 2.
	 89 See Tribunale di Forlì, Italy, 16 February 2009, English translation available on the Internet at www.cisg.law.pace.edu; Tribunale di 
Padova, Italy, 25 February 2004, English translation available on the Internet at www.cisg.law.pace.edu; CLOUT case No. 608 [Tribunale di 
Rimini, Italy, 26 November 2002] (see full text of the decision); CLOUT case No. 152 [Cour d’appel de Grenoble, France, 26 April 1995] 
(see full text of the decision).
	 90 See Tribunale di Forlì, Italy, 16 February 2009, English translation available on the Internet at www.cisg.law.pace.edu; CLOUT case  
No. 867 [Tribunale di Forlì, Italy, 11 December 2008], English translation available on the Internet at www.cisg.law.pace.edu; CLOUT case  
No. 651 [Tribunale di Padova, Italy, 11 January 2005] (see full text of the decision); Tribunale di Padova, Italy, 25 February 2004, English transla-
tion available on the Internet at www.cisg.law.pace.edu; CLOUT case No. 608 [Tribunale di Rimini, Italy, 26 November 2002] (see full text of 
the decision); CLOUT case No. 328 [Kantonsgericht des Kantons Zug, Switzerland, 21 October 1999] (see full text of the decision); CLOUT case 
No. 380 [Tribunale di Pavia, Italy, 29 December 1999] (see full text of the decision); CLOUT case No. 168 [Oberlandesgericht Köln, Germany,  
21 May 1996] (see full text of the decision); CLOUT case No. 122 [Oberlandesgericht Köln, Germany, 26 August 1994]; CLOUT case  
No. 106 [Oberster Gerichtshof, Austria, 10 November 1994] (see full text of the decision).
	 91 Tribunale di Forlì, Italy, 16 February 2009, English translation available on the Internet at www.cisg.law.pace.edu; CLOUT case No. 867 
[Tribunale di Forlì, Italy, 11 December 2008], English translation available on the Internet at www.cisg.law.pace.edu.
	 92 See CLOUT case No. 176 [Oberster Gerichtshof, Austria, 6 February 1996] (applying the Convention to the international sale of  
propane gas).
	 93 See Tribunale di Forlì, Italy, 16 February 2009, English translation available on the Internet at www.cisg.law.pace.edu; CLOUT case  
No. 867 [Tribunale di Forlì, Italy, 11 December 2008], English translation available on the Internet at www.cisg.law.pace.edu; CLOUT case 
No. 168 [Oberlandesgericht Köln, Germany, 21 May 1996] (used car); Landgericht Köln, Germany, 16 November 1995, unpublished.
	 94 See Tribunale di Forlì, Italy, 16 February 2009, English translation available on the Internet at www.cisg.law.pace.edu; CLOUT case 
No. 867 [Tribunale di Forlì, Italy, 11 December 2008], English translation available on the Internet at www.cisg.law.pace.edu; CLOUT case 
No. 992 [Rettin i Københaven, Denmark, 19 October 2007] (pony); CLOUT case No. 651 [Tribunale di Padova, Italy, 11 January 2005] (see 
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Article 2

	 This Convention does not apply to sales:

	 (a)	 Of goods bought for personal, family or household use, unless the seller, at any 
time before or at the conclusion of the contract, neither knew nor ought to have known that 
the goods were bought for any such use; 

	 (b)	 By auction;

	 (c)	 On execution or otherwise by authority of law;

	 (d)	 Of stocks, shares, investment securities, negotiable instruments or money;

	 (e)	 Of ships, vessels, hovercraft or aircraft;

	 (f)	 Of electricity.

OVERVIEW

1.	 This provision identifies an exhaustive list1 of sales that 
are excluded from the Convention’s sphere of application. 
This provision requires courts to determine whether the sale 
compares to one of the kinds excluded from the Convention’s 
sphere of application before applying the Convention.2 

2. 	 The exclusions referred to in article 2 are of three 
types: those based on the purpose for which the goods were 
purchased, those based on the type of transaction, and those 
based on the kinds of goods sold.3 

CONSUMER SALES

3.	 According to article 2 (a), a sale falls outside the 
Convention’s sphere of application when it relates to 
goods which at the time of the conclusion of the contract 
are intended to be used exclusively4 for personal, family or 
household use.5 It is the buyer’s intention at the time of the 
conclusion of the contract that is relevant,6 rather than the 
buyer’s actual use of the goods.7 Thus, the purchase of a car,8 
a motorcycle9 or a recreational trailer10 for exclusive personal 
use may fall outside the Convention’s sphere of application11 
as may the sale of leisure boats12 (which is also excluded 
pursuant to article 2 (e)).13 The same is true as regards “the 
purchases by tourists, border inhabitants, or by mail order 
for the purposes of personal, family or household use”.14 

4.	 If the goods are purchased for a commercial or profes-
sional purpose, such as furniture to be used in a law firm15 
or a used car to be resold by a car retailer,16 the sale does not 
fall outside the Convention’s sphere of application,17 even in 
those cases where the use to which the individual intends to 
put the goods is also a personal, household or family use,18 
since only the intended exclusive personal, family or house-
hold use excludes the sale from the Convention’s sphere of 
application. Thus, the following situations are governed by 
the Convention: the purchase of a camera by a professional 
photographer for use in his business; the purchase of a piece 
of soap or other toiletries by a business for the personal use 

of its employees; the purchase of a single automobile by a 
dealer for resale.19 

5.	 If goods are purchased for the aforementioned “personal, 
family or household use” purposes, the Convention is inappli-
cable “unless the seller, at any time before or at the conclusion 
of the contract, neither knew nor ought to have known that 
the goods were bought for any such use”.20 This means that 
the Convention does not apply only if the personal, family 
or household use was known to the seller or was apparent.21  
To determine whether the intended personal, family or house-
hold use was apparent, resort is to be had, inter alia, to objec-
tive elements,22 such as the nature of the goods,23 the quantity 
of the goods24 and the delivery address.25 The seller can there-
fore not recognize the intention of personal use if the buyer 
denominates the sale as “dealer’s transaction” (“Händlerg-
eschäft”) and signs with “Fa.” (for firm) before his name.26 In 
case law, it has been pointed out that the Convention does not 
impose upon the seller an obligation to make inquiries into the 
intended use of the goods.27 

6.	 If this “unless” clause is satisfied CISG applies, pro-
vided the other requirements for its applicability are met. 
This narrows the reach of the article 2 (a) exception, and 
leads to the possibility of a conflict between domestic con-
sumer protection law and the Convention in those cases 
where applicability of the domestic law does not require that 
the seller either knew or ought to have known of the buyer’s 
intended use.28 

OTHER EXCLUSIONS

7.	 The exclusion of sales by auction (article 2 (b)) covers 
auctions resulting from authority of law as well as private 
auctions.29 Sales at commodity exchanges do not fall under 
the exclusion, since they merely constitute a particular way 
of concluding the contract.

8.	 Under article 2 (c) sales on judicial or administrative 
execution or otherwise by authority of law are excluded 
from the Convention’s sphere of application as such sales 
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also excluded from the Convention. However, sales of 
parts of ships, vessels, aircraft, and hovercraft—including 
essential components, such as engines36—may be governed 
by the Convention since exclusions from the Convention’s 
sphere of application must be interpreted restrictively. 
According to one arbitral tribunal, the sale of a decom-
missioned military submarine is not excluded by virtue of  
article 2 (e).37 

11. 	 Although the sale of electricity is excluded from the 
Convention’s sphere of application (article 2 (f)), a court has 
applied the Convention to the sale of propane gas.38 

are normally governed by mandatory laws of the State under 
whose authority the execution is made.

9.	 The exclusion of sales of stocks, investment securities, 
and negotiable instruments (article 2 (d)) is intended to avoid 
a conflict with mandatory rules of domestic law.30 Documen-
tary sales do not fall within this exclusion. The sale of money 
is also excluded pursuant to article 2 (d). One arbitral tribunal 
applied the Convention to the sale of souvenir coins.31 

10.	 Under article 2 (e) sales of ships32 (including sailboats33 
and leisure boats34), vessels, aircraft,35 and hovercraft are 
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manufactures the goods according to the specifications and 
orders of the buyer.9 

CONTRACTS FOR THE DELIVERY OF  
LABOUR AND SERVICES

4.	 Article 3 (2) extends the Convention’s sphere of 
application to contracts in which the seller’s obligations 
include—in addition to delivering the goods, transferring the 
property and handing over the documents10—a duty to pro-
vide labour or other services, as long as the supply of labour 
or services does not constitute the “preponderant part” of the 
seller’s obligations.11 It has been held that work done to pro-
duce the goods themselves is not to be considered the supply 
of labour or other services for purposes of article 3 (2).12 
In order to determine whether the obligations of the seller 
consist preponderantly in the supply of labour or services, 
a comparison must be made between the economic value of 
the obligations relating to the supply of labour and services 
and the economic value of the obligations regarding the 
goods,13 as if two separate contracts had been made.14 Thus, 
where the obligation regarding the supply of labour or ser-
vices amounts to more than 50 per cent of the seller’s obliga-
tions, the Convention is inapplicable.15 Some courts require 
that the value of the service obligation “clearly” exceeds 
that of the goods.16 On the basis of this reasoning, several 
courts stated that a contract for the delivery of goods provid-
ing also for the “seller’s” obligation to install the goods is 
generally covered by the Convention, since the installation 
obligation is generally minor in value compared to the more 
traditional “sale” obligations.17 Similarly, a contract for the 
delivery of goods obliging the seller to also assemble the 
goods does not generally fall under the article 3 (2) exclu-
sion.18 The same holds true for contracts for the delivery of 
goods that also contain an obligation to train personnel,19  
to provide maintenance services,20 or to design the goods,21  
if these additional obligations are only ancillary to the 
primary obligation to make delivery. On the basis of very 
similar reasoning, one court decided that a contract for a 
market study did not fall under the Convention’s sphere of 
application.22 On the other hand, a contract for the disman-
tling and sale of a second-hand hangar was deemed to fall 
within the Convention’s sphere of application on the ground 
that the value of the dismantling services amounted to only 
25 per cent of the total value of the contract.23 

OVERVIEW

1.	 This provision makes clear that the Convention’s 
sphere of application extends to some contracts that include 
acts in addition to the supply of goods.1 

CONTRACTS FOR THE SALE OF GOODS TO BE 
MANUFACTURED OR PRODUCED

2.	 Pursuant to paragraph 1 of article 3, the Convention 
extends to contracts for the sale of goods to be manufac-
tured or produced.2 This means that the sale of such goods is 
subject to the provisions of the Convention as much as the 
sale of ready-made goods.3 This aspect of the Convention’s 
sphere of application is, however, subject to a limitation: 
contracts for goods to be manufactured or produced are not 
governed by the Convention if the party who “orders” the 
goods supplies a “substantial part” of the materials neces-
sary for their manufacture or production.4 Article 3 (1) does 
not provide specific criteria for determining when the mate-
rials supplied by the buyer constitute a “substantial part”. 
Some courts have resorted to a purely quantitative test to 
determine whether the materials supplied by the buyer con-
stitute a “substantial part” of the material necessary.5 One 
court also considered—on the basis of the French version of 
the Convention—the quality of the goods.6 

3.	 A different—albeit related—issue is whether providing 
instructions, designs or specifications used for producing 
goods is equivalent to the supply of “materials necessary” 
for the goods’ manufacture or production; if so, a sales 
contract in which the buyer supplies such information is 
excluded from the Convention’s sphere of application if 
the “substantial part” criterion is met. In one case, a court 
held that the Convention was inapplicable, on the grounds 
of article 3 (1), to a contract under which the seller had to 
manufacture goods according to the buyer’s design speci-
fications.7 The court deemed the plans and instructions that 
the buyer transmitted to the seller to constitute a “substan-
tial part of the materials necessary” for the production of the 
goods. Other courts have found that design specifications are 
not considered “materials necessary for the manufacture or 
production of goods” within the meaning of article 3 (1).8 
A recent Supreme Court decision held that it is no contri-
bution of a “substantial part of the materials” if the seller 

Article 3

	 (1)	 Contracts for the supply of goods to be manufactured or produced are to be  
considered sales unless the party who orders the goods undertakes to supply a substantial 
part of the materials necessary for such manufacture or production.

	 (2)	 This Convention does not apply to contracts in which the preponderant part of 
the obligations of the party who furnishes the goods consists in the supply of labour or 
other services.
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and the interest of the parties in the various performances29 

—should also be taken into account in evaluating whether 
the obligation to supply labour or services is preponder-
ant.30 Another court referred to the essential purpose of the  
contract as a criterion relevant to determining whether the 
Convention was applicable.31 

7. 	 The party who relies on article 3 (2) to exclude the 
application of the Convention to a contract in which the 
party who has to furnish the goods also has to supply labour 
or other services bears the burden of proving that the supply 
of labour or services constitutes the preponderant part of the 
obligations.32 

5. 	 While one court stated that turn-key contracts are 
governed by the Convention except when the obliga-
tions other than that of delivering the goods prevail from 
an economic value point of view,24 several courts stated 
that turn-key contracts are generally not covered by the  
Convention,25 because turn-key contracts “do not so much 
provide for an exchange of goods against payment, but 
rather for a network of mutual duties to collaborate with 
and assist the other party”.26 

6.	 It has also been stated that factors other than purely 
economic ones—such as the circumstances surrounding the 
conclusion of the contract,27 the purpose of the contract28 
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OVERVIEW

1.	 The first sentence of article 4 lists matters to which 
the Convention’s provisions prevail over those of domestic 
law, i.e., the formation of contract and the rights and obli-
gations of the parties.1 The second sentence contains a non- 
exhaustive list of issues with which, except where expressly 
provided otherwise, the Convention is not concerned, 
namely, the validity of the contract or any of its provisions 
or any usage, as well as the effect which the contract may 
have on the property in the goods sold. The issues referred 
to in the second part of article 4 were excluded from the  
Convention because dealing with them would have delayed 
the conclusion of the Convention.2 

2.	 Some courts state that the Convention is exhaustive.3 
Still, there are matters not governed by the Convention. 
These matters are to be settled either in conformity with the 
applicable uniform rules4 or the applicable domestic law to 
be identified on the basis of the rules of private international 
law of the forum.5 

ISSUES DEALT WITH BY THE CONVENTION

3.	 As far as formation of the contract is concerned, the 
Convention merely governs the objective requirements for 
concluding the contract.6 The issue of whether a contract is 
validly formed, however, is subject to the applicable national 
rules, except for those issues as to which the Convention 
provides exhaustive rules.7 Thus, issues such as capacity 
to contract,8 illegality9 and the consequences of mistake,10 
duress and fraud11 are left to the applicable domestic law,12 
as are those of misrepresentation13 and negligence.14 Where, 
however, one party errs concerning the quality of the goods 
to be delivered or the solvency of the other party, the rules of 
the otherwise applicable law give way to those of the Con-
vention, since the Convention exhaustively deals with those 
matters. CISG also covers the plea of non-fulfillment of the 
contract as a defence to suspend the own performance.15 
(The own performance (?))

4.	 Although article 4 does not expressly mention the issue 
as one governed by the Convention, some courts16 (albeit not 
all)17 have concluded that burden of proof questions come 
within the scope of the Convention.18 This view is based on 
the fact that the Convention includes at least one provision, 
article 79, which expressly deals with the burden of proof.19 

Outside of situations governed by article 79 or any other pro-
vision that expressly addresses the issue, the issue is there-
fore governed by the Convention albeit not expressly settled 
by it. Thus, article 7 (2) requires the question to be resolved 
in conformity with the general principles on which the  
Convention is based.20 The following general principles for 
allocating the burden of proof have been identified: the party 
that wants to derive beneficial legal consequences from a 
legal provision has to prove the existence of the factual pre-
requisites of the provision;21 the party claiming an exception 
has to prove the factual prerequisites of that exception.22 

5.	 The foregoing principles have led courts to conclude that 
the party claiming that a contract is not governed by the Con-
vention pursuant to its article 3 (2) bears the burden of proof.23

6.	 The aforementioned general principles have led 
courts also to state that a buyer who asserts that goods are  
non-conforming has the burden of proving the non- 
conformity24 as well as the existence of a proper notice of 
non-conformity.25 Similarly, various courts have decided that 
the buyer had to pay the price and was not entitled to damages 
or to avoidance of the contract for non-conformity of the goods 
under article 35 because the buyer had not proved the non- 
conformity.26 In one case, a court decided that the buyer had 
lost the right to rely upon a non-conformity, because it did 
not prove that it gave timely notice to the seller.27

7.	 The aforementioned general principles have been used 
to allocate the burden of proof under article 42 of the CISG. 
Article 42 provides that the seller must deliver goods which 
are free from any third-party right or claim based on indus-
trial property or other intellectual property, of which the 
seller knew or could not have been unaware. Several courts 
held that the buyer had the burden of proving that the seller 
knew or could not have been unaware of the third-party 
industrial or intellectual property rights.28 

8.	 The Convention’s general principles on burden of proof 
were also the basis of several decisions dealing with issues 
on damages. One court stated that “according to the Conven-
tion the damaged buyer has the burden of proving the objec-
tive prerequisites of his claim for damages. Thus, he has to 
prove the damage, the causal link between the breach of 
contract and the damage as well as the foreseeability of the 
loss”.29 Other cases have stated more generally that the party 
claiming damages has to prove the losses suffered.30 It is not 
clear, however, whether the Convention itself establishes 

Article 4

	 This Convention governs only the formation of the contract of sale and the rights and 
obligations of the seller and the buyer arising from such a contract. In particular, except as 
otherwise expressly provided in this Convention, it is not concerned with:

	 (a)	 The validity of the contract or of any of its provisions or of any usage;

	 (b)	 The effect which the contract may have on the property in the goods sold.
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OTHER ISSUES NOT DEALT WITH BY  
THE CONVENTION

14.	 The Convention itself expressly lists several examples of 
issues with which it is not concerned.52 There are many other 
issues not governed by the Convention. Courts have identified 
the following additional issues as beyond the Convention’s 
scope of application: the legal effect of a deposit;53 the valid-
ity of a choice of forum clause,54 the validity (and scope) of 
a penalty clause,55 the validity of a settlement agreement,56 an 
assignment of receivables,57 assignment of a contract,58 set-
off59 (but differently where the mutual claims all arise from a 
contract governed by the Convention),60 the theory of impré
vision known in Belgium law,61 the statute of limitations,62 
the issue of whether a court has jurisdiction63 and, generally, 
any other issue of procedural law,64 an assumption of debts,65 
an acknowledgement of debts,66 the effects of the contract on 
third parties67 as well as the issue of whether one is jointly 
liable.68 Also the question of whether the buyer as the new 
owner of an enterprise is liable for the obligations of the seller 
and former owner does not fall under CISG.69 A Supreme 
Court held that CISG does not cover the question of whether a 
party is validly authorized to conclude the contract. This issue 
is determined by the applicable national law.70 According to 
some courts, the Convention does not deal with tort claims;71 
one court expressly stated that a “tortious interference with 
business expectancy claim is not pre-empted by the CISG”.72 
That same court held that the Convention pre-empted unjust 
enrichment73 and restitution claims.74 According to a different 
court, the admissibility of claims based on unjust enrichment 
is left to the applicable domestic law.75 

15.	 Some courts have found that estoppel issues are not 
governed by the Convention,76 but other courts have con-
cluded that estoppel should be regarded as a general prin-
ciple of the Convention.77 A court has also ruled that the 
question of priority rights in the goods as between the seller 
and a third party creditor of the buyer is, under article 4, 
beyond the scope of the Convention and is governed instead 
by applicable national law, under which the third party cred-
itor prevailed.78 

16.	 According to some courts, the issue of the currency 
of payment is not governed by the Convention and, in the 
absence of a choice by the parties,79 is left to applicable 
domestic law.80 One court found that, absent an agreement 
of the parties on the matter, the currency of payment is  
the currency of the place of payment as determined by  
article 57.81

17.	 One court expressly stated that the Convention does 
not identify the place of conclusion of the contract.82

the degree of evidence necessary to prove the damages or 
whether that degree is to be derived from the lex fori.31 

VALIDITY OF THE CONTRACT AND OF USAGES

9.	 Although the Convention generally leaves issues con-
cerning the validity of the contract, defined as “any issue by 
which the ‘domestic law would render the contract void, void-
able, unenforceable’,”32 and of individual contract clauses,33 
such as a disclaimer,34 a liquidated damages clause35 or a 
non-competition clause36 to the applicable national law,37 in at 
least one respect the Convention’s provisions may contradict 
domestic validity rules.38 Article 11 provides that a contract 
for the international sale of goods need not be concluded in or 
evidenced by writing and is not subject to any other require-
ment of form; in some legal systems form requirements for 
a contract for the sale of goods are considered to be a matter 
of contractual validity.39 For the question whether domestic 
law requirements of “consideration” or “causa” are matters  
of “validity” beyond the scope of the Convention, see para-
graph 10 of the Digest for Part II of the Convention.

10.	 The issue of whether a contract is validly concluded 
by a third person acting on behalf of one of the parties is 
left to the applicable national law,40 since agency is not gov-
erned by the Convention.41 The same is true for the validity 
of standard contract terms,42 although the issue of whether 
they become part of the contractual agreement is to be deter-
mined pursuant to the rules of the CISG,43 at least according 
to some courts.44

11.	 The validity of usages—which is not dealt with by the 
Convention,45 but is left to the applicable domestic law46 

—must be distinguished from the question of how usages 
are defined, under what circumstances they bind the parties, 
and what their relationship is with the rules set forth in the 
Convention. The latter issues are dealt with in article 9.47 

EFFECT ON THE PROPERTY IN THE GOODS SOLD 

12.	 The Convention makes clear that it does not govern the 
passing of the property in the goods sold.48 During the drafting 
process, it was deemed impossible to unify the rules on this 
point.49 Thus, the effect of a sales contract on the property in 
the goods is left to the applicable national law, to be deter-
mined by the rules of private international law of the forum.

13.	 The Convention does not govern the validity of a 
retention of title clause,50 nor does it deal with the right of 
retention.51 
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available on the Internet at www.cisg.law.pace.edu; Tribunal of International Commercial Arbitration at the Russian Federation Chamber of 
Commerce and Industry, Russian Federation, 27 April 2005, English translation available on the Internet at www.cisg.law.pace.edu; China 
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Internet at www.cisg.law.pace.edu; Oberlandesgericht Düsseldorf, Germany, 22 July 2004, English translation available on the Internet at  
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No. 821 [Oberlandesgericht Karlsruhe, Germany, 20 July 2004]; CLOUT case No. 591 [Oberlandesgericht Düsseldorf, Germany, 
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tongsgericht Zug, Switzerland, 14 December 2009, available on the Internet at www.cisg-online.ch; Landgericht Stuttgart, Germany,  
29 October 2009, English translation available on the Internet at www.cisg.law.pace.edu; CLOUT case No. 360 [Amtsgericht Duisburg, 
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Hof van Beroep Ghent, Belgium, 4 October 2004, English translation available on the Internet at www.cisg.law.pace.edu; CLOUT case  
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1998] (see full text of the decision); Oberster Gerichtshof, Austria, 25 June 1998, Zeitschrift für Rechtsvergleichung, 2000, 77; CLOUT case  
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Article 5

	 This Convention does not apply to the liability of the seller for death or personal  
injury caused by the goods to any person.

OVERVIEW

1.	 Pursuant to this provision, the Convention does not 
deal with liability for death or personal injury caused by 
the goods to any person,1 regardless of whether the injured 
party is the buyer or a third party. Consequently, national law 
applies to those matters.

SCOPE OF THE EXCLUSION

2.	 Article 5 declares that the Convention does not gov-
ern liability for death or personal injury “to any person”.2 
Although this can be read to exclude a buyer’s claim 
against the seller for pecuniary loss resulting from the  
buyer’s liability to third parties for personal injury caused 
by the goods, one court has applied the Convention to such 
a claim.3 

3.	 According to part of the case law, any claims for 
damage to property caused by non-conforming goods are 
governed by the Convention and do not fall within scope 
of the article 5 exclusion.4 This excludes any concurrent 
domestic remedies for damage to property. Consequently, 
in those cases where the Convention applies, it requires 
a buyer to notify the seller of the lack of conformity that 
caused the damage to property in order for the buyer not to 
lose its claim.5 Where the damage to property is not “caused 
by the goods”, as where the buyer’s property is damaged by 
delivery of the goods, the liability issue must be settled on 
the basis of applicable domestic law.

4.	 According to some courts, however, the Convention 
does not deal with concurrent tort claims6 or claims based on 
the seller’s negligent or fraudulent misrepresentation,7 thus 
not pre-empting any such claim, but rather leaving it to the 
applicable domestic law to determine the prerequisites of 
any such claim.

Notes

	 1 See CLOUT case No. 196 [Handelsgericht des Kantons Zürich, Switzerland, 26 April 1995] (see full text of the decision).
	 2 CLOUT case No. 196 [Handelsgericht des Kantons Zürich, Switzerland, 26 April 1995].
	 3 See CLOUT case No. 49 [Oberlandesgericht Düsseldorf, Germany, 2 July 1993] (see full text of the decision).
	 4 See CLOUT case No. 196 [Handelsgericht des Kantons Zürich, Switzerland, 26 April 1995].
	 5 See CLOUT case No. 280 [Thüringer Oberlandesgericht, Germany, 26 May 1998]; CLOUT case No. 196 [Handelsgericht des Kantons 
Zürich, Switzerland, 26 April 1995].
	 6 U.S. District Court, Eastern District of Arkansas, United States, 23 December 2009, available on the Internet at www.cisg.law.pace.edu; 
CLOUT Case No. 579 [U.S. Southern District Court for New York, United States, 10 May 2002]; CLOUT case No. 420 [U.S. District Court, 
Eastern District of Pennsylvania, United States, 29 August 2000].
	 7 U.S. District Court, Eastern District of Arkansas, United States, 23 December 2009, available on the Internet at www.cisg.law.pace.edu;  
U.S. District Court, Southern District of Ohio, United States, 26 March 2009, available on the Internet at www.cisg.law.pace.edu; U.S.  
District Court, Southern District of Ohio, United States, 10 October 2006, available on the Internet at www.cisg.law.pace.edu; CLOUT case 
No. 579 [U.S. District Court, Southern District of New York, United States, 10 May 2002].



	 Part one.  Sphere of application and general provisions	 33

INTRODUCTION

1.	 According to article 6 of the Convention, the parties 
may exclude the Convention’s application (totally or par-
tially) or derogate from its provisions. Thus, even if the 
Convention would otherwise be applicable, courts must 
determine that the parties have not excluded the Conven-
tion nor derogated from its provisions,1 thus elevating the 
lack of an exclusion to an applicability requirement of the 
Convention. It has been held that the Convention may be 
so excluded or its provisions derogated from even where it 
has been incorporated into, and has thus become part of, the 
domestic law of a Contracting State which governs the con-
tract in question by virtue of the applicable private interna-
tional law rules.2 

2.	 According to several courts, opting-out requires a 
clear,3 unequivocal4 and affirmative5 agreement of the  
parties.6 According to one court, however, for the Conven-
tion not to apply it suffices that the “contract contains a 
choice-of-law provision.”7 Given that the invocation of 
article 1 (1) (a) does not depend on both parties agreeing 
upon the application of the Convention, the Convention 
cannot be excluded simply because one party makes an 
objection to its application.8 

3.	 By allowing the parties to exclude the Convention 
or derogate from its provisions, the drafters affirmed the 
principle that the primary source of rules for international 
sales contracts is party autonomy.9 Thus the drafters clearly 
acknowledged the Convention’s non-mandatory nature10 and 
the central role that party autonomy plays in international 
commerce—specifically, in international sales.11 

DEROGATION

4.	 Article 6 distinguishes between excluding application 
of the Convention entirely and derogating from some of its 
provisions.12 The former is not subject to any express limi-
tations in the Convention, but the latter is. Where one party 
to a contract governed by the Convention has its place of 
business in a State that has made a reservation under article 
96,13 the parties may not derogate from or vary the effect 
of article 12.14 In such cases, therefore, any provision “that 
allows a contract of sale or its modification or termination 
by agreement or any offer, acceptance or other indication of 
intention to be made in any form other than in writing does 
not apply” (article 12). Otherwise, the Convention does not 
expressly limit the parties’ right to derogate from any provi-
sion of the Convention.

5.	 Although the Convention does not expressly so state, 
the parties cannot derogate from the public international 
law provisions of the Convention (i.e. articles 89-101) 
because those provisions address issues relevant to  
Contracting States rather than private parties.15 One court 
also stated that article 28 of the Convention cannot be der-
ogated from.16 

6.	 One court acknowledged, for instance, that parties can 
derogate from the “reasonable time” period for notice set 
forth in article 39 (1) by stating, for example, that notice 
must be given “within five working days from the deliv-
ery.”17 One arbitral tribunal stated that the parties can 
derogate from the two-year cut-off period provided in arti- 
cle 39 (2).18 A different tribunal stated that the parties are 
allowed to derogate from the concept of “delivery” as 
found in the Convention.19 Yet another court affirmed that 
article 55, relating to open-price contracts, is only appli-
cable where the parties have not agreed to the contrary.20 
The Austrian Supreme Court21 concluded that article 57 
also can be derogated from. An arbitral tribunal stated that 
article 6 of the Convention allows parties to derogate from 
the Convention’s rules on liability.22 

EXPRESS EXCLUSION

7.	 The parties can expressly exclude application of the 
Convention23 through, inter alia, the incorporation of stand-
ard contract terms containing a clause expressly excluding 
the Convention.24 Express exclusions come in two varieties: 
exclusion with and exclusion without indication by the par-
ties of the law applicable to their contract. Where the parties 
expressly exclude the Convention and specify the applicable 
law, which in some countries can occur in the course of legal 
proceedings,25 the law applicable will be that designated by 
the rules of private international law of the forum,26 resulting 
(in most countries)27 in application of the law chosen by the 
parties.28 Where the parties expressly exclude the Conven-
tion but do not designate the applicable law, the governing 
law is to be identified by means of the private international 
law rules of the forum.

8.	 One court stated that the Convention was applicable, 
despite the express exclusion in the applicable standard  
contract terms, of the Convention’s antecedents—namely, 
the Uniform Law on the Formation of Contracts for the 
International Sale of Goods and the Convention relating to a 
Uniform Law on the International Sale of Goods.29 

Article 6

	 The parties may exclude the application of this Convention or, subject to article 12, 
derogate from or vary the effect of any of its provisions.
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14.	 The question has arisen whether the Convention’s 
application is excluded if the parties litigate a dispute 
solely on the basis of domestic law, despite the fact that 
all requirements for applying the Convention are satisfied. 
Pursuant to various decisions, the mere fact that the parties 
based their arguments on domestic law does not by itself 
lead to the exclusion of the Convention.56 According to  
different courts, if the parties are not aware of the  
Convention’s applicability and argue on the basis of a 
domestic law merely because they wrongly believe that 
law applies, judges should apply the Convention.57 Accord-
ing to yet other courts, the Convention is excluded where 
the parties argued their case solely under the domestic law 
of the forum.58 Similarly, some arbitral tribunals disre-
garded the Convention where the parties had based their 
pleadings solely on domestic law.59 Where the parties each 
base their pleadings on their respective domestic law, the 
Convention cannot be considered to have been excluded by 
the parties.60 

15.	 According to some courts, the fact that the parties 
incorporated an Incoterm into their agreement does not  
constitute an implicit exclusion of the Convention.61 
According to a different court, the Convention can be 
excluded if the parties agree on terms that are incompatible 
with the Convention.62 

16.	 One arbitral tribunal expressly stated that “[w]hen a 
contractual clause governing a particular matter is in con-
tradiction with the Convention, the presumption is that the 
parties intended to derogate from the Convention on that 
particular question. It does not affect the applicability of the 
Convention in general. The parties’ specific agreement to 
reduce, to 12 months, the two-year time limit provided for 
in article 39 [of the Convention] does not lead the Arbitral 
Tribunal to another finding.”63 

17.	 The party alleging exclusion of the Convention bears 
the burden of proof regarding the existence of an agreement 
on the exclusion of the Convention.64 

OPTING-IN

18.	 Although the Convention expressly empowers the 
parties to exclude its application in whole or in part, it does 
not declare whether the parties may designate the Conven-
tion as the law governing their contract when it would not 
otherwise apply. This issue was expressly addressed in the 
1964 Hague Convention relating to a Uniform Law on the 
Formation of Contracts for the International Sale of Goods, 
which contained a provision, article 4, that gave the parties 
the power to “opt in”. The fact that the Convention con-
tains no comparable provision does not necessarily mean 
that the parties are prohibited from “opting in”. A proposal 
by the former German Democratic Republic during the 
diplomatic conference65 that the Convention should apply 
even where the preconditions for its application were not 
met, provided the parties wanted it to be applicable, was 
rejected; it was noted during the discussion, however, that 
the proposed text was unnecessary in that the principle of 
party autonomy was sufficient to allow the parties to “opt 
in” to the Convention.

IMPLICIT EXCLUSION

9.	 A number of decisions have considered whether appli-
cation of the Convention can be excluded implicitly. Many 
tribunals expressly admit the possibility of an implicit exclu-
sion,30 as long as the parties’ intent to exclude the Conven-
tion is clear31 and real.32 Although there is no express support 
for this view in the language of the Convention, a majority 
of delegations were opposed to a proposal advanced dur-
ing the diplomatic conference which would have permitted 
total or partial exclusion of the Convention only if done 
“expressly”.33 An express reference to the possibility of an 
implicit exclusion was eliminated from the text of the Con-
vention merely “lest the special reference to ‘implied’ exclu-
sion might encourage courts to conclude, on insufficient 
grounds, that the Convention had been wholly excluded”.34 
According to some court decisions35 and an arbitral award,36 
however, the Convention cannot be excluded implicitly, 
based on the fact that the Convention does not expressly 
provide for that possibility.

10.	 Although the Convention’s exclusion is to be evaluated 
on a case-by-case basis,37 a variety of ways in which the par-
ties can implicitly exclude the Convention—for example, 
by choosing the law38 of a non-Contracting State as the law 
applicable to their contract39—have been recognized.

11.	 More difficult problems are posed if the parties 
choose the law of a Contracting State to govern their con-
tract. Some arbitral awards40 and several court decisions41 
suggest that such a choice amounts to an implicit exclu-
sion of the Convention, at least when the parties refer to 
the “exclusive” applicability of the law of a Contract-
ing State.42 Most court decisions43 and arbitral awards,44 
however, take a different view. They mainly reason that 
the Convention is part of the law of the Contracting State 
whose law the parties chose;45 and that the parties’ choice 
remains meaningful because it identifies the national law to 
be used for filling gaps in the Convention.46 According to 
this line of decisions, the choice of the law of a Contracting 
State, if made without particular reference to the domestic 
law of that State, does not exclude the Convention’s appli-
cability,47 not even where the law chosen is that of a State 
within a Federal State,48 at least not according to some 
courts.49 Of course, if the parties clearly chose the domestic 
law of a Contracting State, the Convention must be deemed 
excluded.50 According to one court, for the Convention to 
be considered implicitly excluded, it suffices that the Con-
tract contains a clause making “Australian law applicable 
under exclusion of UNCITRAL law”.51 

12.	 According to some courts, the Convention is implicitly 
excluded by the parties’ choice of “the law of a contracting 
state insofar as it differs from the law of the national law of 
another Contracting State.”52 

13.	 The choice of a forum may also lead to the implicit 
exclusion of the Convention’s applicability.53 However, an 
exclusion of the application of the Convention cannot be 
inferred solely from the fact that the standard terms pro-
vided for the jurisdiction of the courts of a “Contracting 
State.”54 or that an arbitration clause in the contract per-
mitted the arbitrators to apply the domestic law of a non- 
Contrating State.55 
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United States), available on the Internet at www.cisg.law.pace.edu.
	 36 See CLOUT case No. 474 [Tribunal of International Commercial Arbitration at the Russian Federation Chamber of Commerce and  
Industry, Russian Federation, 24 January 2000], also referred to on the Internet at www.cisg.law.pace.edu.
	 37 For this statement, see Oberlandesgericht Linz, Austria, 23 January 2006, English translation available on the Internet at www.cisg.law.
pace.edu; CLOUT case No. 904 [Tribunal cantonal du Jura, Switzerland, 3 November 2004] (see full text of decision).
	 38 Whether such a choice is to be acknowledged at all depends on the rules of private international law of the forum.
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Chapter II

General provisions (articles 7-13)

OVERVIEW

1.	 Chapter II of Part I of CISG contains provisions 
addressed to general issues under the Convention. Two 
of those provisions focus on interpretation: article 7 deals 
with interpretation of the Convention and article 8 speaks to 
interpretation of the parties’ statements and conduct. Article 
9 addresses the parties’ legal obligations arising from usages 
and practices established between them. Two other provisions 

in Chapter II are terminological, focusing on issues con-
cerning the meaning of “place of business” (article 10)  
and “writing” (article 13).

2.	 The two remaining provisions of Chapter II deal with 
the Convention’s informality principle: article 11 provides 
that the Convention does not require a writing or impose 
other formal requirements on contracts within its scope, and 
article 12 states limitations on that principle.
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from “any ethnocentric approaches [. . .] and of meth-
ods that usually follow for the interpretation of domestic  
provisions, since otherwise that may result in the application 
of institutions and provisions of domestic laws and further-
more, in undesired lack of uniformity in its application.”8 
According to a different court, interpreting the Convention 
autonomously “means [that] the Convention must be applied 
and interpreted exclusively on its own terms, having regard 
to the principles of the Convention and Convention-related 
decisions in overseas jurisdictions. Recourse to domestic 
case law is to be avoided.”9 Some courts even expressly state 
that their domestic solutions are to be disregarded, as they 
differ from those of the Convention.10

5.	 According to some courts, however, not all expres-
sions used in the Convention have to be interpreted auto
nomously. While, for instance, the expressions “sale”,11 
“goods”,12 “place of business”13 and “habitual residence”14 
are to be interpreted autonomously, the expression “private 
international law” used in articles 1 (1) (b) and 7 (2) is not; 
rather, that expression is to be understood as referring to 
the forum’s understanding of “private international law.”15 

6.	 Nevertheless, some courts have stated that case law 
interpreting domestic sales law, although “not per se appli-
cable,”16 may inform a court’s approach to the Convention 
where the language of the relevant articles of the Conven-
tion tracks that of the domestic law.17 According to case 
law, reference to the Convention’s legislative history,18 as 
well as to international scholarly writing, is admissible in 
interpreting the treaty.19 Also, “[i]n deciding issues under 
the treaty, courts generally look to its language.”20 

PROMOTING UNIFORM APPLICATION

7.	 The mandate imposed by article 7 (1) to have regard 
to the need to promote uniform application of the Conven-
tion has been construed by some tribunals21 to require fora 
interpreting CISG to take into account foreign decisions that 
have applied the Convention.22 More and more courts refer 
to foreign court decisions.23 

8.	 Several courts have expressly stated that foreign court 
decisions have merely persuasive, non-binding authority.24 

OVERVIEW

1.	 Article 7, which “constitutes already a standard reflect-
ing the present tendency in international commercial law”,1 
is divided into two subparts: article 7 (1) specifies several 
considerations to be taken into account in interpreting the 
Convention; article 7 (2) describes the methodology for deal-
ing with the Convention’s “gaps”—i.e., “matters governed 
by this Convention which are not expressly settled in it”.

INTERPRETATION OF THE CONVENTION  
IN GENERAL

2.	 Because national rules on sales diverge sharply in con-
ception and approach, in interpreting the Convention it is 
important for a forum to avoid being influenced by its own 
domestic sales law.2 Article 7, paragraph 1 therefore pro-
vides that, in the interpretation of the Convention, “regard 
is to be had to its international character and to the need to 
promote uniformity in its application”.3 

3.	 One court pointed out that the “[Convention] was 
drafted in Arabic, English, French, Spanish, Russian and 
Chinese. It was also translated into German, among other 
languages. In the case of ambiguity in the wording, refer-
ence is to be made to the original versions, whereby the  
English version, and, secondarily, the French version are 
given a higher significance as English and French were the 
official languages of the Conference and the negotiations 
were predominantly conducted in English”.4 

THE CONVENTION’S INTERNATIONAL  
CHARACTER

4.	 According to a number of courts, article 7 (1)’s ref-
erence to the Convention’s international character forbids  
fora from interpreting the Convention on the basis of 
national law;5 instead, courts must interpret the Convention 
“autonomously”.6 According to one court, this requires that  
“[m]aterial for interpretation of the Convention unless [the 
Convention] expressly provides otherwise, must be taken 
from the Convention itself”.7 According to a different 
court, this makes it necessary for courts to free themselves 

Article 7

	 (1)	 In the interpretation of this Convention, regard is to be had to its international 
character and to the need to promote uniformity in its application and the observance of 
good faith in international trade.

	 (2)	 Questions concerning matters governed by this Convention which are not  
expressly settled in it are to be settled in conformity with the general principles on which 
it is based or, in the absence of such principles, in conformity with the law applicable by 
virtue of the rules of private international law.
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11.	 A court has stated that the internal gaps of the Conven-
tion can also be filled through analogy.38 A different court 
stated expressly that, general principles of domestic law can-
not be used to fill the internal gaps of the Convention, as this 
would go against a uniform application of the Convention.39 

GENERAL PRINCIPLES OF THE CONVENTION

Party autonomy 

12.	 According to several courts, one of the general 
principles upon which the Convention is based is party 
autonomy.40 According to one court, “the fundamental prin-
ciple of private autonomy is confirmed [in article 6;] it allows 
the parties to agree upon provisions which derogate from the 
provisions of the Convention or even to completely exclude 
its application with express and/or tacit agreement”.41 

Good faith

13.	 Good faith has also been found to be a general principle 
of the Convention.42 That general principle has led a court 
to state that a buyer need not explicitly declare a contract 
avoided if the seller has refused to perform its obligations, and 
that to insist on an explicit declaration in such circumstance 
would violate the principle of good faith, even though the 
Convention expressly requires a declaration of avoidance.43 In 
another case, a court required a party to pay damages because 
the party’s conduct was “contrary to the principle of good 
faith in international trade laid down in article 7 CISG”; the 
court also stated that abuse of process violates the good faith 
principle.44 In a different case, a court stated that in light of 
the general principle of good faith set forth in the Convention, 
“it is not sufficient for the applicability of general terms and 
conditions to refer to the general terms and conditions in the 
offer to conclude a contract, without providing the text of the 
general terms and conditions preceding or during the closing 
of the agreement.”45 In yet another case, one court stated that 
“the jurisdictional clause is invalid pursuant to the principle of 
good faith contained in article 7 of The United Nations Con-
vention on Contracts for the International Sale of Goods. This 
principle indicates that a contract shall provide for its content 
in a manner the parties would reasonably expect. In this sense, 
the principle of good faith would be violated if this Court were 
to give validity to the jurisdictional clause on the backside of 
the contract, to which the [Seller] did not consent.”46 Simi-
larly, one court “referred to the principle of good faith, point-
ing out that the Convention ascribed considerable importance 
to that principle ‘in that the content of a contract should be as 
anticipated by the parties, in accordance with the principle of 
reasonable expectation, which would be gravely undermined 
if, as the defendant claims, the clause on referral to arbitration 
contained in the contract of guarantee should be applied.’”47

14.	 In other cases, courts stated that the general principle of 
good faith requires the parties to cooperate with each other 
and to exchange information relevant for the performance of 
their respective obligations.48 

15.	 Several courts stated that the prohibition of venire 
contra factum proprium must be considered an established 
principle of good faith.49 

OBSERVANCE OF GOOD FAITH IN  
INTERNATIONAL TRADE

9.	 Article 7 (1) also requires that the Convention be 
interpreted in a manner that promotes the observance of 
good faith in international trade.25 It has been held that 
requiring notice of avoidance where a seller has “unambig-
uously and definitely” declared that it will not perform its 
obligations would be contrary to this mandate.26 Although 
good faith is expressly referred to only in article 7 (1), inso-
far as it relates to the Convention’s interpretation, there are 
numerous rules in the Convention that reflect the good faith 
principle. The following provisions are among those that 
manifest the principle:

�	 Article 16 (2) (b), which makes an offer irrevocable if 
it was reasonable for the offeree to rely upon the offer 
being held open and the offeree has acted in reliance on 
the offer;

"" Article 21 (2), which deals with a late acceptance that 
was sent in such circumstances that, had its transmission 
been normal, it would have reached the offeror in  
due time;

"" Article 29 (2), which in certain circumstances precludes 
a party from invoking a contractual provision that 
requires modifications or terminations of the contract to 
be in writing;

"" Articles 37 and 46, on the right of a seller to cure 
non-conformities in the goods;

"" Article 40, which precludes a seller from relying on 
the buyer’s failure to give notice of non-conformity in 
accordance with articles 38 and 39 if the lack of con-
formity relates to facts of which the seller knew or could 
not have been unaware and which he did not disclose to 
the buyer;

"" Article 47 (2), article 64 (2), and article 82, on the loss 
of the right to declare the contract avoided;

"" Articles 85 to 88, which impose on the parties obliga-
tions to preserve the goods.27 

GAP-FILLING

10.	 Under article 7 (2),28 gaps in the Convention—i.e. 
questions the Convention governs but for which it does not 
expressly provide answers (which some courts consider 
to be “internal gaps”)29—are filled, if possible, without 
resorting to domestic law, but rather in conformity with the 
Convention’s general principles,30 so as to ensure uniformity 
in the application of the Convention.31 Only where no such 
general principles can be identified does article 7 (2) permit 
reference to the applicable national law to solve those ques-
tions,32 an approach to be resorted to “only as a last resort”.33 
Thus, the Convention “imposes first an intro-interpretation 
with respect to interpretation issues or gaps (i.e. solutions are 
first to be sought within the [Convention] system itself).”34 
Matters the Convention does not govern at all, which some 
courts label “external gaps”,35 are resolved on the basis of 
the domestic law applicable pursuant to the rules of private 
international law of the forum,36 or, where applicable, other 
uniform law conventions.37 Such matters are discussed in the 
Digest for article 4. 
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Burden of proof

20.	 According to many decisions,60 the question of which 
party bears the burden of proof is a matter governed by, 
albeit not explicitly settled in, the Convention. The issue is 
therefore to be settled in conformity with the general prin-
ciples on which the Convention is based, provided pertinent 
general principles underlie the Convention.61 According 
to various decisions, article 79 (1)62 and (according to one 
court decision) article 2 (a) evidence such general principles, 
which have been summarized as follows: a party attempting 
to derive beneficial legal consequences from a provision has 
the burden of proving the existence of the factual prereq-
uisites required to invoke the provision;63 a party claiming 
an exception has to prove the factual prerequisites of that 
exception.64 According to some tribunals, for the alloca-
tion of the burden of proof, “it must be taken into account 
how close each party is to the relevant facts at issue, i.e., a  
party’s ability to gather and submit evidence for that point.”65 
According to some courts, however, burden of proof is a 
matter not at all governed by the Convention, and is instead 
left to domestic law.66 

Full compensation

21.	 According to some decisions the Convention is also 
based upon a principle of full compensation for losses in the 
event of breach.67 One court restricted this general principle to 
cases in which, as a result of a breach, a contract is avoided.68 
One court stated that the limitation of damages to foreseeable 
ones constitutes a general principle of the Convention.69 

Informality

22.	 Several tribunals have stated that the principle of 
informality, evidenced in article 11, constitutes a general 
principle upon which the Convention is based;70 from this 
principle it follows, inter alia, that the parties are free to 
modify or terminate their contract orally, in writing, or in 
any other form. An implied termination of the contract has 
been held possible,71 and it has been held that a written con-
tract may be modified orally.72 Also, according to various 
courts, the principle of informality allows one to state that “a 
notice [of non-conformity] need not be evidenced in writing 
and can thus be given orally or via telephone”.73 One court, 
however, reached the opposite result when it stated that 
“the [Convention] does not specify the form of the notice 
of non-conformity, but the fact that the notice has to be sent, 
as well as the provisions on its content logically suggest that 
the notice should be in the written form.”74 Thus, according 
to that court, “a notice specifying the nature of the lack of 
conformity should be sent by registered mail, by telegram or 
by other reliable means.”75 

Dispatch of communications

23.	 The dispatch rule in article 27 applies to communi-
cations between the parties after they have concluded a 
contract. Under this rule, a notice, request or other com-
munication becomes effective as soon as the declaring 
party releases it from its own sphere of control using an 

Estoppel

16.	 According to some decisions, estoppel is also one of 
the general principles upon which the Convention is based—
specifically, a manifestation of the principle of good faith.50 
According to one court, however, the Convention is not con-
cerned with estoppel.51 

Privity of contract

17. One court has asserted that, although not expressly 
stated in the Convention, the doctrine of privity of contract 
is applicable to a contract governed by the Convention as 
“a general principle accepted by international treaties and 
relevant state laws”.52 

Place of payment of monetary obligations

18.	 A significant number of decisions hold that the Con-
vention includes a general principle relating to the place 
of performance of monetary obligations. Thus in determin-
ing the place for paying compensation for non-conforming 
goods, one court stated that “if the purchase price is pay-
able at the place of business of the seller,” as provided by 
article 57 of the Convention, then “this indicates a general 
principle valid for other monetary claims as well.”53 In an 
action for restitution of excess payments made to a seller, 
a court stated that there was a general principle that “pay-
ment is to be made at the creditor’s domicile, a principle 
that is to be extended to other international trade contracts 
under article 6.1.6 of the UNIDROIT Principles.”54 Other 
courts identified a general principle of the Convention 
under which, upon avoidance of a contract, “the place for 
performance of restitution obligations should be deter-
mined by transposing the primary obligations—through 
a mirror effect—into restitution obligations”.55 One court 
reached the same result by resorting to analogy.56 One deci-
sion, however, denies the existence of a Convention gen-
eral principle for determining the place for performance of 
all monetary obligations.57

Currency of payment

19.	 One court has observed that the question of the 
currency of payment is governed by, although not expressly 
settled in, the Convention.58 The court noted that accord-
ing to one view, a general principle underlying CISG is 
that, except where the parties have agreed otherwise, the 
seller’s place of business controls all questions relating to 
payment, including the question of currency. However, the 
court also noted that there is a view pursuant to which no 
pertinent general principle is to be found in the Conven-
tion, and thus applicable domestic law has to govern the 
matter. The court did not choose which alternative was the 
correct approach because, on the facts of the case, each 
led to the same the result (payment was due in the cur-
rency of the seller’s place of business). Other courts held 
that the issue of the currency is not at all governed by the 
Convention and, therefore, is governed by the applicable 
domestic law.59 
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However, the Court allowed the buyer’s defence of non- 
fulfillment of the contract and to withhold payment.86 

Right to withhold performance and the principle of 
simultaneous exchange of performances

27.	 According to some courts, the Convention provides 
for a general right of the buyer to withhold performance  
of its payment obligation where the seller does not perform 
its obligation.87 According to some courts, “the principle  
of simultaneous exchange of performances also underlies 
the Convention.88 

Right to interest

28.	 Some tribunals stated that entitlement to interest on 
all sums in arrears (see article 78) also constitutes a gen-
eral principle of the Convention.89 According to some tribu-
nals, the Convention is based upon a general principle under 
which entitlement to interest does not require a formal notice 
to the debtor in default.90 Other decisions, however, state that 
interest on sums in arrears is due only if a formal notice has 
been given to the debtor.91 

29.	 According to some courts, the determination of the 
rate of interest, a matter not specifically addressed in the  
Convention, is to be solved through resort to the general 
principles of the Convention. According to the majority of 
the opinions, however, the interest rate is not governed by 
the Convention at all; thus, its determination is left to the law 
applicable to be identified by means of the rules of private 
international law of the forum, as per article 7 (2).92 

Costs of one’s own obligations

30.	 According to one court, the Convention is based upon 
the principle pursuant to which “each party has to bear the 
costs of its obligation.”93 

Changed circumstances and right to renegotiate

31.	 According to one court, pursuant to the general prin
ciples upon which the Convention is based, “the party who 
invokes changed circumstances that fundamentally disturb 
the contractual balance [. . .] is also entitled to claim the 
renegotiation of the contract.”94 

Favor contractus

32.	 Commentators have also suggested that the Conven-
tion is based upon the favor contractus principle, pursuant 
to which one should adopt approaches that favor finding that 
a contract continues to bind the parties rather than that it 
has been avoided. This view has also been adopted in case 
law. One court expressly referred to the principle of favor 
contractus,95 while one stated that the Convention’s gen-
eral principles “provide a preference for performance”.96 A  
different court merely stated that avoidance of the contract 
constitutes an “ultima ratio” remedy.97 

appropriate means of communication. This rule applies to 
a notice of non-conformity or of third-party claims (arti-
cles 39, 43); to demands for specific performance (article 
46), price reduction (article 50), damages (article 45, para- 
graph 1 (b)) or interest (article 78); to a declaration of avoid-
ance (articles 49, 64, 72, 73); to a notice fixing an additional 
period for performance (articles 47, 63); and to other notices 
provided for in the Convention, such as those described in 
article 32 (1), article 67 (2), and article 88. Case law states 
that the dispatch principle is a general principle underlying 
Part III of the Convention,76 and thus also applies to any 
other communication the parties may have provided for in 
their contract unless they have agreed that the communica-
tion must be received to be effective.77 

Mitigation of damages

24.	 Article 77 contains a rule under which a damage award 
can be reduced by the amount of losses that the aggrieved 
party could have mitigated by taking measures that were 
reasonable in the circumstances. The mitigation of damages 
principle has also been considered a general principle upon 
which the Convention is based.78 A Supreme Court deduced 
from articles 7 (1), 77 and 80 the general principle that par-
ties who both, though independently, contributed to damage 
falling under the Convention should each bear their respec-
tive share.79 

Binding usages

25.	 Another general principle, recognized by case law, is 
the one informing article 9 (2), under which the parties are 
bound, unless otherwise agreed, by a usage of which they 
knew or ought to have known and which in international trade 
is widely known to, and regularly observed by, parties to con-
tracts of the type involved in the particular trade concerned.80 

Set-off

26.	 One court has suggested that the issue of set-off is gov-
erned by, although not expressly settled in, the Convention; 
and that the Convention contains a general principle within the 
meaning of article 7 (2) that permits reciprocal claims arising 
under the Convention (in the case at issue, the buyer’s claims 
for damages and the seller’s claim for the balance of the sale 
proceeds) to be offset.81 According to other courts, however, 
the issue of set-off is not governed by the Convention at all 
and is, thus, left to the applicable domestic law.82 However, 
a recent Supreme Court decision held that CISG covers the 
issue of set-off if the mutual claims stem from the same con-
tract and if that contract is governed by CISG.83 It is merely 
necessary that the party expressly or impliedly declares set-
off; then the mutual claims are extinguished to the extent they 
are equal in amount.84 In another decision, the same Supreme 
Court held that set-off is excluded if the parties agreed on a 
choice of court clause according to which any claim must 
be brought before the courts at the defendant’s seat.85 In the 
concrete case the Chinese seller of x-ray tubes had sued the 
German buyer in Germany for payment; the buyer’s set-off 
with a damages claim for defects was refused, because of the 
choice of court clause this claim had to be brought in China. 
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According to one arbitral tribunal, the UNIDROIT “Princi-
ples are principles in the sense of article 7 (2) CISG”.103 

35.	 One arbitral tribunal,104 in deciding the rate of interest to 
apply to payment of sums in arrears, applied the rate specified 
in both article 7.4.9 of the UNIDROIT Principles of Interna-
tional Commercial Contracts and in article 4.507 of the former 
Principles of European Contract Law, arguing that such rules 
had to be considered general principles upon which the Con-
vention is based. In other cases,105 arbitral tribunals referred 
to the UNIDROIT Principles of International Commercial 
Contracts to corroborate results under rules of the Convention; 
one court also referred to the UNIDROIT Principles of Interna-
tional Commercial Contracts in support of a solution reached 
on the basis of the Convention.106 According to another court, 
the UNIDROIT Principles can help determine the precise 
meaning of general principles upon which CISG is based.107 

36.	 In a decision relating to article 76 of the Convention, 
an arbitral tribunal stated that the equivalent provision to be 
found in the “UNIDROIT Principles uses simpler language 
and condenses parts of CISG article 76 into a more readable 
form. It can be argued therefore that it would be advantageous 
if the Principle were read before the counterpart provision of 
the CISG is applied. It would allow the court or arbitral tribu-
nal to get a ‘feeling’ of what CISG attempts to achieve.”108 

33.	 Several decisions have identified article 40 as embody
ing a general principle of the Convention applicable to 
resolve unsettled issues under the Convention.98 According 
to an arbitration panel, “article 40 is an expression of the 
principles of fair trading that underlie also many other pro-
visions of the Convention, and it is by its very nature a codi-
fication of a general principle”.99 Thus, the decision asserted, 
even if article 40 did not apply directly where goods failed to 
conform to a contractual warranty clause, the general prin-
ciple underlying article 40 would be indirectly applicable to 
the situation by way of article 7 (2). In another decision, a 
court derived from article 40 a general principle that even a 
very negligent buyer deserves more protection than a fraud-
ulent seller; it then applied the principle to hold that a seller 
that had misrepresented the age and mileage of a car could 
not escape liability under article 35 (3)100 even if the buyer 
could not have been unaware of the lack of conformity at the 
time of the conclusion of the contract.101

UNIDROIT PRINCIPLES AND PRINCIPLES  
OF EUROPEAN CONTRACT LAW

34.	 According to one court, the general principles of  
the Convention are incorporated, inter alia, in the UNI-
DROIT Principles of International Commercial Contracts.102 
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Article 8

	 (1)	 For the purposes of this Convention statements made by and other conduct of a 
party are to be interpreted according to his intent where the other party knew or could not 
have been unaware what that intent was.

	 (2)	 If the preceding paragraph is not applicable, statements made by and other con-
duct of a party are to be interpreted according to the understanding that a reasonable person 
of the same kind as the other party would have had in the same circumstances.

	 (3)	 In determining the intent of a party or the understanding a reasonable person 
would have had, due consideration is to be given to all relevant circumstances of the case 
including the negotiations, any practices which the parties have established between them-
selves, usages and any subsequent conduct of the parties.

INTRODUCTION

1.	 Whereas article 7 addresses interpretation of and gap- 
filling for the Convention itself, article 8 (which according to 
one arbitral tribunal states rules that correspond to principles 
generally accepted in international commerce1) is concerned 
with the interpretation of statements and other conduct of the 
parties—provided (as expressly pointed out by the Supreme 
Court of one Contracting State) that the statements or conduct 
relate to a matter governed by the Convention.2 Therefore, 
whenever a party’s statement or conduct relates to a matter 
governed by the Convention, the interpretative criteria set 
forth in article 8 are to be used, whether the statements or con-
duct relate to matters governed by Part II (on formation of 
the contract) or Part III (on the rights and obligations of the 
parties). This view, supported by legislative history,3 has been 
adopted in decisions:4 courts have resorted to the criteria set 
forth in article 8 to interpret statements and conduct relating to 
the process of formation of contract,5 the performance of the 
contract,6 and its avoidance.7 

2.	 Where article 8 applies, it precludes application of 
domestic interpretative rules because article 8 exhaustively 
addresses the issue of interpretation.8 

3.	 According to both legislative history9 and case law,10 
article 8 governs not only the interpretation of unilateral acts 
of each party but is also “equally applicable to the interpre-
tation of ‘the contract’, when the document is embodied in a 
single document”.11 

4.	 According to one court, it is possible to derive a general 
duty from article 8 (in conjunction with article 7), pursuant 
to which, in performing one’s own obligation, one has to 
take into account the interests of opposing party.12 

5.	 It is worth pointing out, however, that one court stated 
that “the will of the parties (article 8 CISG) . . . only has to 
be taken into account is so far as the contract . . . has no clear 
provision since the contract precedes the CISG in the hierar-
chy of rules.”13 

SUBJECTIVE INTENT OF THE PARTY 
(ARTICLE 8, PARAGRAPH 1)

6.	 Paragraphs 1 and 2 of article 8 set forth two sets of 
criteria and a hierarchy for those criteria: the ones set forth 
in article 8 (1) have to be resorted to primarily,14 before 
resorting to those contained in article 8 (2). According 
to some courts, article 8 (1) permits a substantial inquiry 
into the parties’ “subjective”15 and “real”16 intent, “even if 
the parties did not engage in any objectively ascertainable 
means of registering this intent”.17 Article 8 (1) “instructs 
courts to interpret the ‘statements ... and other conduct of 
a party ... according to his intent’ as long as the other party 
‘knew or could not have been unaware’ of that intent. The 
plain language of the Convention, therefore, requires an 
inquiry into a party’s subjective intent as long as the other 
party to the contract was aware of that intent”18 or could 
not have been unaware of it.19 According to one court,  
“article 8 (1) of the CISG, in recognizing subjective criteria 
for interpretation, invites an inquiry as to the true intent of 
the parties, but excludes the use of in-depth psychologi-
cal investigations. Therefore, if the terms of the contract  
are clear, they are to be given their literal meaning, so 
parties cannot later claim that their undeclared intentions 
should prevail.”20 

7.	 A party who asserts that article 8 (1) applies—i.e., that 
the other party knew or could not have been unaware of the 
former party’s intent—must prove that assertion.21 

8.	 The subjective intent of a party is irrelevant unless it is 
manifested in some fashion;22 this is the rationale behind one 
court’s statement that “the intent that one party secretly had, 
is irrelevant”.23 A different court stated that, due to the need 
that the intent be manifested in some fashion, the “Conven-
tion is indeed governed by the principle of reliance that is 
common to numerous legislations: it is applied to expressed 
declarations and to communications, but also to the per-
suasive conduct exhibited before or after the conclusion of  
a contract.”24 
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9.	 One court stated that where a common intent of the 
parties can be discerned, that common intent is to be taken 
into account, even if the objective meaning attributable to 
the statements of the parties differs.25 

10.  Under article 8, courts must first attempt to establish 
the meaning of a party’s statement or conduct by looking 
to the intent of that party, as an arbitral tribunal has empha-
sized;26 however, “most cases will not present a situation in 
which both parties to the contract acknowledge a subjective 
intent . . . In most cases, therefore, article 8 (2) of the [Con-
vention] will apply, and objective evidence will provide the 
basis for the court’s decision.”27 According to one arbitral 
tribunal, application of article 8 (1) requires either that the 
parties have a close relationship and know each other well, 
or that the import of the statements or conduct was clear and 
easily understood by the other party.28 

OBJECTIVE INTERPRETATION

11.  Where it is not possible to use the subjective intent 
standard in article 8 (1) to interpret a party’s statements or 
conduct,29 one must resort to “a more objective analysis”30 
as provided for by article 8 (2),31 which should allow the 
courts to determine “a presumptive”32 or “normative”33 
intent. Under this provision, statements and other conduct of 
a party are to be interpreted according to the understanding 
that a reasonable person of the same kind as the other party 
would have had in the same circumstances.34 Several courts 
have characterized the result of an interpretation based on 
this criterion as a “reasonable interpretation”.35 

12.	 Article 8 (2) has been applied in a variety of decisions. 
In one case, a court inferred a buyer’s intention to be bound 
to a contract, as well as the quantity of goods that the buyer 
intended to acquire under that contract, by interpreting the 
buyer’s statements and conduct according to the understand-
ing that a reasonable person of the same kind as the seller 
would have had in the same circumstances.36 The court found 
that, absent any relevant circumstance or practice between 
the parties at the time the contract was concluded (which 
must always be taken into account), the buyer’s intention 
to be bound, as well as a definite quantity of goods to be 
sold under the contract, could be deduced from the buyer’s 
request to the seller to issue an invoice for goods that had 
already been delivered.

13.	 Article 14 (1) of the Convention provides that a pro-
posal for concluding a contract must be sufficiently defi-
nite in order to constitute an offer, and that it is sufficiently 
definite if it indicates the goods and expressly or implicitly 
fixes or makes provision for determining the quantity and 
the price. Several courts have stated that, in determining 
whether a proposal satisfies this standard, it is sufficient if 
the required content would be perceived in the proposal by 
“‘a reasonable person of the same kind’ as the other party 
(offeree) . . . ‘in the same circumstances’”.37 

14.	 In determining the quality of the goods required by the 
parties’ agreement, one Supreme Court has stated that, since 
the parties had a different understanding of the meaning of 
the contract, the contract language should be interpreted 
under article 8 (2)—i.e., “according to the understanding 

that a reasonable person of the same kind as the other party 
would have had in the same circumstances”. The court 
noted that the buyer was an expert and knew that it had  
not been offered a new machine, but instead one built four-
teen years prior to the conclusion of the contract. Although 
the goods did not conform to the latest technical stand-
ards, the Supreme Court reasoned that, under the standard 
of article 8 (2), the buyer concluded the contract with full 
knowledge of the technical limitations of the machinery 
and its accessories. For these reasons, the Supreme Court 
found that the machine tendered to the buyer conformed to 
the contract.38 

15.	 Another court applied article 8 (2) to determine whether 
a contract permitted the buyer to satisfy its obligation for the 
price of goods by offering, after the payment period spec-
ified in the contract had expired, to ship its own goods to 
the seller. Looking first to the language of the contract and 
then to the interpretation suggested by the parties’ interests 
in the contract, the court found that the buyer was required to 
satisfy its obligations by the end of the contractual payment 
period: “the [buyer] could not have been unaware that it 
would have been commercially unreasonable for the [seller] 
to grant a respite in payment beyond the agreed period” 
merely because the buyer offered to ship goods to satisfy its 
payment obligations.39 

16.	 Article 8 (2) has also been used to determine whether 
a seller had implicitly waived, through its behaviour, its 
right to argue that the buyer’s notice of lack of conform-
ity in the goods was not timely (see article 39).40 The fact 
that the seller negotiated with the buyer over the lack of 
conformity after receiving the notice, the court stated, did 
not necessarily waive the late-notice argument, but should 
instead be evaluated in conjunction with the other circum-
stances of the case. In the case at hand, however, the seller 
“negotiated over the amount and manner of a settlement of 
damages for practically 15 months—. . . without expressly 
or at least discernibly reserving the objection to the delay” 
and even “offered through legal counsel to pay compen-
satory damages that amount to practically seven times the 
value of the goods”.41 In such circumstances, the court 
stated, “the [buyer] could only reasonably understand that 
the [seller] was seeking a settlement of the affair and would 
not later refer to the allegedly passed deadline as a defence 
to the [buyer’s] reimbursement claim”. Thus under art- 
icle 8 (2) and article 8 (3), the court held, the seller had 
waived its right to rely on the untimeliness of the notice. 
Another court has stated that a waiver of the seller’s 
right to argue that the buyer’s notice of non-conform-
ity was untimely cannot be assumed merely because the 
seller remained willing to inspect the goods at the buyer’s 
request.42 This follows, the court suggested, both from the 
need for certainty in commercial transactions and from the 
principle of good faith, which also applies when interpret-
ing the parties’ statements or other conduct.

17.	 One court employed article 8 (2) to interpret a “franco 
domicile” provision in a contract, finding that the clause 
addressed not only the cost of transport but also the passing 
of risk. The court interpreted the provision in line with the 
understanding that a reasonable person would have had in 
the same circumstances as those of the parties. In the court’s 
view, a buyer entitled to delivery of goods “franco domicile” 
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all relevant circumstances of the case including the nego-
tiations, any practices which the parties have established 
between themselves, usages and any subsequent conduct 
of the parties must be considered as well as the interests  
of either party and the purpose and systematic context of 
the contract.”57 

24.	 According to a different court, “examples of the con-
duct [referred to in article 8 (3)] might be: Acceptance of 
the goods, payment of the purchase price, sending of an 
invoice or its signing by the buyer.”58 Similarly, one court 
stated that “[w]hen determining whether statements or other 
conduct count as an acceptance, [the conduct referred to in 
article 8 (3)], implies the performance of the contract, or that 
prepares the performance, i.e., payment, acceptance of the 
goods without protest (possibly followed by processing) by 
the buyer, the start of production, or the sending of (part of) 
the goods by the seller.”59 

25.	 The express reference in article 8 (3) to the parties’ 
negotiations as an element to be taken into account in inter-
preting their statements or other conduct did not prevent one 
court from indicating that the “parol evidence rule” applies 
in transactions governed by the Convention.60 This rule, 
which despite its name applies to both parol and written evi-
dence, seeks to give legal effect to the contracting parties’ 
intentions if they have adopted a written agreement as the 
final (a “partial integration”), or even final and complete (a 
“complete integration”), expression of their agreement.61  
If the written agreement is determined to be a complete  
integration, the parol evidence rule prohibits a party from 
introducing evidence of prior agreements or negotiations that 
would contradict, or even would add consistent additional 
terms to, the writing. Decisions by other courts in the same 
State take a contrary position.62 One of those courts63 stated 
that “the parol evidence rule is not viable in CISG cases in 
light of article 8 of the Convention”64 because “article 8 (3) 
expressly directs courts to give ‘due consideration . . . to all 
relevant circumstances of the case including the negotiations’ 
to determine the intent of the parties. Given article 8 (1)’s  
directive to use the intent of the parties to interpret their 
statements and conduct, article 8 (3) is a clear instruction 
to admit and consider parol evidence regarding the negotia-
tions to the extent they reveal the parties’ subjective intent.” 
According to another court, article 8 (3) “essentially rejects 
. . . the parol evidence rule”.65 Yet another court stated  
that “contracts governed by the CISG are freed from the 
limits of the parol evidence rule and there is a wider spec-
trum of admissible evidence to consider in construing the 
terms of the parties’ agreement”.66 In one case the court, in  
determining the intention of the party, relied on oral evi-
dence and took into account the business relations existing 
between the parties.67 

26.	 After pointing out the problems that may arise under 
the Convention with respect to parol evidence, a court has 
stated that the parties can avoid such problems by includ-
ing in their written agreement a merger clause that extin-
guishes prior agreements and understandings not expressed 
in the writing.68 According to a different court, however, 
“extrinsic evidence should not be excluded, unless the par-
ties actually intend the merger clause to have this effect.”69 
According to that same court, “article 8 requires an  
examination of all relevant facts and circumstances when 

would not be concerned with transporting the goods or with 
insurance on them during carriage. The fact that the seller 
obtained transport insurance, the court argued, also indicated 
that the seller was prepared to take the risk during carriage, 
as did the fact that that it had used its own means of transport 
in previous transactions with the buyer. The court therefore 
concluded that the parties intended to provide for the pas-
sage of risk at the buyer’s place of business, and accordingly 
to deviate from article 31 (a) CISG.43 

18.	 Another court invoked article 8 (2) to determine 
whether the conduct of a party established that an agreement 
as to the purchase price had been reached.44 The buyer took 
delivery of the goods without contesting the price specified 
by the seller. The court, applying article 8 (2), interpreted 
this conduct as acceptance of the seller’s price.

19.	 The interpretive standard in article 8 (2) has also 
been applied in determining whether a loss suffered by the 
aggrieved party should be considered foreseeable under  
article 74 of the Convention.45 

20.	 According to some courts, article 8 (2) is based upon 
the contra proferentem rule, pursuant to which standard 
contract terms have to be interpreted in favour of the party 
against whom they are employed.46 

CONSIDERATIONS RELEVANT IN  
INTERPRETING STATEMENTS OR OTHER  

CONDUCT OF A PARTY

21.	 According to article 8 (3), in determining a party’s 
intent or the understanding a reasonable person would have 
had, due consideration is to be given to all relevant—objec-
tive47—circumstances of the case. Such circumstances  
specifically include48 the negotiations,49 any practices which 
the parties have established between themselves,50 usages, 
and any subsequent conduct of the parties.51 Several deci-
sions52 have noted that these criteria should be taken into 
account when interpreting a statement or other conduct 
under the standards of either article 8 (1)53 or article 8 (2).54 

22.	 In respect of the circumstances to be taken into account 
in determining the intent of the parties pursuant to arti- 
cle 8 (1), one court stated that “the exact wording chosen 
by the parties as well as the systematic context are of par-
ticular relevance.”55 That court also stated that “any previ-
ous negotiations and subsequent conduct of the parties may 
indicate how they have actually understood their respective 
declarations of intent. Additionally, the actual intent can be 
construed on the basis of the parties’ interests, the purpose 
of the contract and the objective circumstances at the time of 
the conclusion of the contract.”56 

23.	 In respect of the criteria to be taken into account when 
resorting to an article 8 (2) interpretation, that same court 
stated that “the declarations of the parties must be inter-
preted according to their reasonable meaning in the light 
of wording, context and the principle of good faith . . . 
Such an interpretation according to the principle of good 
faith seeks to determine the normative consensus, while the 
crucial factor will be an interpretation from the perspective 
of the recipient . . . . In accordance with article 8 (3) CISG, 
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latter cannot reasonably be expected to have anticipated that 
such a clause might be included”.81 In addition, according 
to some courts, the Convention requires the user of general 
terms and conditions to transmit the text or make it availa-
ble to the other party.82 

32.	 In reaching similar conclusions regarding the incorpo-
ration of standard terms under the Convention, some courts 
also addressed the issue of the language in which the stand-
ard terms are expressed.83 The courts stated that incorpora-
tion of standard terms must be determined by interpreting 
the contract in light of article 8. To be effective, the courts 
averred, a reference by one party to its standard terms must 
be sufficient to put a reasonable person of the same kind as 
the other party in a position to understand the reference and 
to gain knowledge of the standard terms. According to the 
courts, one relevant circumstance is the language in which 
the standard terms are written.84 In one of the cases, the  
seller’s standard contract terms were not in the language of 
the contract, and one of the courts asserted that the seller 
should have given the buyer a translation. Because the 
seller had not done so, its standard contract terms did not 
become part of the contract. A similar approach was adopted 
by another court, which stated that standard contract terms 
written in a language different from that of the contract do 
not bind the other party.85 

33.	 The language issue was also dealt with in another 
decision86 in which the court held that a case-by-case 
approach must be employed in determining the effective-
ness of a notice written in a language other than the lan-
guage in which the contract was made or the language of 
the addressee. Under article 8 (2) and article 8 (3), the court 
asserted, the question must be evaluated from the perspec-
tive of a reasonable person, giving due consideration to 
usages and practices observed in international trade. The 
mere fact that a notice was in a language that was neither 
that of the contract nor that of the addressee did not nec-
essarily prevent the notice from being effective: the notice 
language might be one normally used in the pertinent trade 
sector, and thus potentially binding on the parties under 
article 9; or, as in the case before the court, the recipient 
might reasonably have been expected to request from the 
sender explanations or a translation.

34.	 In a different case, the court stated that for the standard 
contract terms to become part of the contract, they have to 
be drafted “either in the language of the contract, or in that 
of the opposing party or a language that the opposing party 
knows”.87 In a different case, a court stated that standard 
contract terms “are only incorporated if . . . the other con-
tracting party is given sufficient opportunity to take note of 
them, either in the language of negotiations or in its native 
language.”88 

35.	 Another court89 has held that, if a party accepts state-
ments relating to the contract in a language different from 
the one used for the contract, the party is bound by the con-
tents of such statements; it is the party’s responsibility to 
acquaint itself with those contents.

36.	 In yet another decision, one court stated that for the 
standard contract terms to become part of the offer it is suf-
ficient that they be drafted in a common language.90 

deciding whether the Merger Clause represents the parties’ 
intent . . . . That is, to be effective, a merger clause must 
reflect ‘the parties’ intent.’ This suggests that if either party 
had a contrary intent, the merger clause between them 
would have no effect.”70

27.	 As several courts have pointed out,71 subsequent con-
duct by the parties may show what a statement was intended 
to mean when it was made. In one case,72 a court referred 
to a buyer’s subsequent conduct to infer an intention to be 
bound to a contract, as well as to determine the quantity 
of goods covered by that contract, under the interpretive 
approach in article 8 (2) (i.e., the understanding that a rea-
sonable person of the same kind as the seller would have 
had in the same circumstances). The court held that, absent 
any relevant contrary circumstance or practice between the 
parties, a party’s intention to be bound could be shown by 
its conduct after the conclusion of the contract. In particu-
lar, it held that the buyer’s request to the seller to issue an 
invoice for textiles the seller had delivered to a third party 
(as contemplated by the parties’ arrangement) was suffi-
cient evidence of the buyer’s intention to be bound. The 
fact that the buyer delayed two months before complaining 
about the quantity of goods delivered to the third party, fur-
thermore, gave the court good grounds to conclude that the 
contract covered that quantity.

28.	 According to one court, reference to the circumstances 
listed in article 8 (3) may lead to the conclusion that a party’s 
silence amounted to acceptance of an offer.73 

29.	 In addition to the elements expressly catalogued in arti-
cle 8 (3), the good faith principle referred to in article 7 (1) 
(where it is mentioned as pertinent to the interpretation of 
the Convention itself) must also, according to one court, be 
taken into account in interpreting statements or other con-
duct of the parties.74 

30.	 Finally, in respect of article 8 (3), one court stated that 
“[t]he wording of this provision can also be understood in 
a way that contradictory conduct by a party bars that party 
from relying on a different meaning of its former conduct”.75 

STANDARD CONTRACT TERMS AND  
THE LANGUAGE OF STATEMENTS

31.	 Article 8 has also been invoked in addressing the ques-
tion whether standard contract terms employed by one party 
became part of a contract.76 In various cases77 it was held that 
that the question was governed by the Convention’s rules 
on interpretation rather than by domestic law. Citing arti-
cle 8 of the Convention, several courts stated that whether 
a party’s standard contract terms are part of its offer must 
be determined by reference to how a “reasonable person of 
the same kind as the other party” would have understood 
the offer; under this criterion, the courts asserted, standard 
terms become part of an offer only if the offeree is able 
“to become aware of them in a reasonable manner,”78 and 
if the intention to incorporate such terms is apparent to the 
recipient of the offer.79 Where such intention is ambiguous, 
the terms do not become part of the contract,80 nor do they 
become part of the contract if they “differ from the expec-
tation of the contractual partner to such an extent that the 
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Article 9

	 (1)	 The parties are bound by any usage to which they have agreed and by any  
practices which they have established between themselves.

	 (2)	 The parties are considered, unless otherwise agreed, to have impliedly made 
applicable to their contract or its formation a usage of which the parties knew or ought to 
have known and which in international trade is widely known to, and regularly observed 
by, parties to contracts of the type involved in the particular trade concerned.

INTRODUCTION

1.	 This provision describes the extent to which parties 
to an international sales contract governed by CISG are 
bound by usages, as well as by practices that the parties 
have established between themselves.1 Usages to which the 
parties have “agreed”, along with practices that the parties 
have established, are covered by article 9 (1); usages that the 
parties “have impliedly made applicable to their contract” 
are addressed in article 9 (2). In any case, according to one 
court, “any applicable practice or usage has the same effect 
as a contract.”2 

2.	 The validity of usages is outside the Convention’s 
scope;3 the Convention addresses only their applicabil-
ity.4 As a consequence, the validity of usages is governed 
by applicable domestic law.5 If a usage is valid, it prevails 
over the provisions of the Convention, regardless of whether 
the usage is governed by article 9 (1) or by article 9 (2).6  
Practices established between the parties and usages 
under article 9 (2), however, take a backseat compared to 
contractual agreements of the parties.7 

USAGES AGREED TO AND PRACTICES  
ESTABLISHED BETWEEN THE PARTIES

3.	 Under article 9 (1), the parties are bound by any usage 
to which they have agreed. Such an agreement need not be 
explicit,8 but—as one court has stated9—may be implicit. 
According to one decision, if parties do not want to be bound 
by the practices established between themselves, they need 
to expressly exclude them.10 

4.	 According to the same court, article 9 (1)—unlike arti-
cle 9 (2)—does not require that a usage be internationally 
accepted in order to be binding; thus the parties are bound 
by local usages to which they have agreed as much as inter-
national usages.11 The same court (in a different case) has 
stated that usages need not be widely known in order to be 
binding under article 9 (1) (as opposed to article 9 (2)).12 

5.	 According to article 9 (1), the parties are also bound 
by practices established between themselves—a principle 
that, according to one arbitral tribunal, “was extended to 
all international commercial contracts by the UNIDROIT 

Principles”.13 Article 1.9 (1) of those Principles provides 
that “the parties are bound by any usage to which they have 
agreed and by any practices which they have established 
between themselves.”

6.	 Several decisions provide examples of practices bind-
ing under article 9 (1). An arbitral panel has found that a 
seller was required to deliver replacement parts promptly 
because that had become “normal practice” between the par-
ties.14 In another case, an Italian seller had been filling the 
buyer’s orders for many months without inquiring into the 
buyer’s solvency; thereafter, the seller assigned its foreign 
receivables to a factor, and because the factor did not accept 
the buyer’s account, the seller suspended its business rela-
tionship with the buyer; a court held that, based on a prac-
tice established between the parties, the seller was required 
to take the buyer’s interest into account in restructuring its 
business, and thus the seller was liable for abruptly discon-
tinuing its relationship with the buyer.15 In a different deci-
sion, the same court ruled that a seller could not invoke the 
rule in CISG article 18 which provides that silence does not 
amount to acceptance because the parties had established a 
practice in which the seller filled the buyer’s orders without 
expressly accepting them.16 In another decision,17 a differ-
ent court ruled that practices established between the parties 
may lead to the need to comply with certain form require-
ments, despite the Convention being based upon the princi-
ple of informality. In one case, an arbitral tribunal upheld the 
practices established between the parties in relation to the 
determination of the contents of the contract via phone.18 In 
a different case, a court disregarded the claim by one party 
that reservation of title by the seller amounted to a practice 
established between the parties, since no proof was given of 
such practice.19 In a different case, an arbitral tribunal stated 
that the practices established between the parties imposed a 
certain way of examining the goods.20 One court stated that 
practices established between the parties may impact the 
way standard contract terms become part of the contract.21 
A different tribunal stated that the fact that the buyer had on 
several occasions signed the faxed copy of the order con-
firmation containing standard contract forms established a 
practice between the buyer and the seller, a practice “the 
buyer has not deviated from . . . once nor has [the buyer] 
informed the seller after receipt of the general conditions 
that it did not wish the application of these conditions or 
wished to apply its own general conditions, if any.” This led 
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of sale.29 Another court has stated that one prior transaction 
between the parties did not establish “practices” in the sense 
of article 9 (1).30 One court stated that where the parties had 
not concluded any previous contract, no practices could have 
been established between the parties.31 According to a differ-
ent court, however, “[i]t is generally possible that intentions 
of one party, which are expressed in preliminary business 
conversations only and which are not expressly agreed upon 
by the parties, can become “practices” in the sense of arti- 
cle 9 of the Convention already at the beginning of a busi-
ness relationship and thereby become part of the first con-
tract between the parties”.32 This, however, “requires at least 
(article 8) that the business partner realizes from these cir-
cumstances that the other party is only willing to enter into 
a contract under certain conditions or in a certain form”.33 

8.	 Several courts have stated that the party alleging the 
existence of a binding practice or usage bears the burden of 
proving that the requirements of article 9 (1) are met.34 

BINDING INTERNATIONAL TRADE USAGES  
(ARTICLE 9 (2))

9.	 By virtue of article 9 (2), parties to an international 
sales contract may be bound by a trade usage even in the 
absence of an affirmative agreement thereto, provided the 
parties “knew or ought to have known” of the usage and the 
usage is one that, in international trade, “is widely known 
to, and regularly observed by, parties to contracts of the type 
involved in the particular trade concerned.”35 One court has 
construed article 9 (2) as providing that “the usages and 
practices of the parties or the industry are automatically 
incorporated into any agreement governed by the Conven-
tion, unless expressly excluded by the parties”.36 

10.	 Usages that are binding on the parties pursuant to  
article 9 (2) prevail over conflicting provisions of the 
Convention.37 On the other hand, contract clauses prevail 
over conflicting usages, even if the usages satisfy the require-
ments of article 9 (2), because party autonomy is the primary 
source of rights and obligations under the Convention, as the 
introductory language of article 9 (2) confirms.38 Also, one 
court stated that the practices established between the parties 
prevail over the usages referred to in article 9 (2).39

11.	 As noted in paragraph 9 of this Digest, to be binding 
under article 9 (2) a usage must be known by (or be one 
that ought to have been known to) the parties, and must be 
widely known and regularly observed in international trade. 
According to one court this does not require that a usage 
be international: local usages applied within commodity 
exchanges, fairs and warehouses may be binding under arti-
cle 9 (2) provided they are regularly observed with respect to 
transactions involving foreign parties.40 The court also stated 
that a local usage observed only in a particular country may 
apply to a contract involving a foreign party if the foreign 
party regularly conducts business in that country and has 
there engaged in multiple transactions of the same type as 
the contract at issue. 

12.	 The requirement that the parties knew or ought to have 
known of a usage before it will be binding under article 9 (2)  
has been described as requiring that the parties either have 

the court to state that the seller’s standard contract terms had 
become part of the contract, since, “[b]y not informing the 
seller that it did not accept the general conditions, the buyer 
created in any case the expectation that it agreed to the appli-
cation of the general conditions”.22 In another case relating to 
the incorporation of standard contract terms, one court stated 
that “[a]lthough [Buyer]’s counter-offer was not expressly 
accepted by the [Seller], it was nevertheless common that 
the [Seller] accepted the orders of the [Buyer] and delivered 
according thereto, even though [Seller] had not responded to 
them.” This led the court to state that this amounted to prac-
tices established between the parties, with the consequence 
that “the order of the [Buyer] was the basis for the contract 
and the standard terms had been effectively included.”23 One 
court stated that practices had been established between the 
parties, pursuant to which the seller had always to take back 
defective goods when providing the buyer with substitutes.24 
In one case, the court stated that a contract had also not been 
formed in accordance with the practices established between 
the parties, even though the same procedure, whereby an 
order was made orally by the buyer and confirmed in writ-
ing by the seller, had been followed before. The court held 
that the existence of such practices did not absolve the par-
ties of their obligations arising out of article 14 (1) and arti- 
cle 18 (1), which provided, respectively, that an offer should 
be sufficiently definite and that silence on the part of the 
offeree did not in itself amount to acceptance. The court 
concluded that, in the case at hand, the seller, who wished 
to supply the buyer with a new kind of fabric very different 
from the fabrics sold previously, could not rely on the prac-
tices established between the parties for transactions con-
cerning standard fabrics. Since the practices were irrelevant, 
the ‘confirmation of order’ should therefore be regarded as 
an offer to buy which the buyer had not accepted.25 

7.	 The Convention does not define “practices established 
between the parties”. According to one court, “[c]ontrary 
to usages, which must be observed in at least one branch 
of industry, practices within the meaning of article 9 CISG 
are established only between the parties. Practices are con-
duct that occurs with a certain frequency and during a cer-
tain period of time set by the parties, which the parties can 
then assume in good faith will be observed again in a similar 
instance. Examples are the disregard of notice deadlines, the 
allowance of certain cash discounts upon immediate pay-
ment, delivery tolerances, etc.”26 According to some courts, 
a practice is binding on the parties pursuant to article 9 (1) 
only if the parties’ relationship has lasted for some time and 
the practice has appeared in multiple contracts. According 
to one tribunal, this requirement is met where the parties 
had previously concluded a dozen transactions.27 One court 
asserted that article 9 (1) “would require a conduct regularly 
observed between the parties . . . [of] a certain duration and 
frequency . . . . Such duration and frequency does not exist 
where only two previous deliveries have been handled in 
that manner. The absolute number is too low”.28 Another 
court dismissed a seller’s argument that reference on two of 
its invoices to the seller’s bank account established a prac-
tice between the parties requiring the buyer to pay at the 
seller’s bank. The court held that, even if the invoices arose 
from two different contracts between the parties, they were 
insufficient to establish a practice under article 9 (1) of the 
Convention. According to the court, an established practice 
requires a long lasting relationship involving more contracts 
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while every term of the contract is not usually part of the 
oral discussion, subsequent written confirmation containing 
additional terms are binding unless timely objected to.”56 
One court stated that “where international business usages 
with respect to certain characteristics [of the goods] exist, 
these must be presented as a minimum of quality”57 pursuant 
to article 9 (2) of the Convention. 

15.	 On the other hand, there are examples of courts find-
ing that certain trade usages claimed by one party did not 
exist. One court found that in light of the particularity of 
the production process and the transportation requirements 
of the goods, a testing-before-delivery requirement “cannot 
be regarded as a generally accepted and commonly known 
usage as is contended by the representatives of the buyer.”58 

16.	 Several decisions have referred to usages when 
addressing the question of the interest rate to be applied to 
late payments. One court has twice invoked international 
usages binding under article 9 (2) of the Convention to solve 
the issue. In the first decision, the court stated that payment 
of interest “at an internationally known and used rate such 
as the Prime Rate” constituted “an accepted usage in inter-
national trade, even when it is not expressly agreed between 
the parties”.59 In the second decision, the court adopted the 
same position and commented that the “Convention attrib-
utes [to international trade usages] a hierarchical position 
higher than that of the provisions of the Convention”.60 
Some courts stated that where the rate of interest has not 
been agreed upon by the parties or “if no relevant trade usage 
applies under article 9 CISG, interest rates are governed by 
the complementary domestic law.”61 

LETTERS OF CONFIRMATION, INCOTERMS  
AND THE UNIDROIT PRINCIPLES

17.	 Several cases have invoked article 9 in determin-
ing whether silence in response to a letter of confirmation 
signifies agreement to the terms contained in the letter. In 
response to an argument seeking recognition of a usage that 
such silence constituted consent to terms in a confirmation, 
one court stated that “[d]ue to the requirement of interna-
tionality referred to in article 9 (2) CISG, it is not sufficient 
for the recognition of a certain trade usage if it is only valid 
in one of the two Contracting States. Therefore, [in order to 
bind the parties], the rules on commercial letters of confir-
mation would have to be recognized in both participating 
States and it would have to be concluded that both parties 
knew the consequences . . . . It is not sufficient that the trade 
usage pertaining to commercial letters of confirmation exists 
only at the location of the recipient of the letter . . . ”.62  
Because the contractual effects of silence in response to a 
letter of confirmation were not recognized in the country of 
one party, the court found that the terms in the confirmation 
had not become part of the contract. Although the court noted 
that domestic doctrines attributing significance to silence in 
response to a confirmation had no relevance in the context of 
international sales law, the court nevertheless suggested that 
“a letter of confirmation can have considerable importance in 
the evaluation of the evidence”. Another court noted that a 
letter of confirmation binds the parties only “if this form of 
contract formation can be qualified as commercial practice 
under article 9 of the Convention”.63 The court held that such a 

places of business in the geographical area where the usage 
is established or continuously transact business within that 
area for a considerable period.41 According to an earlier 
decision by the same court, a party to an international sales 
contract need be familiar only with those international trade 
usages that are commonly known to and regularly observed 
by parties to contracts of the same specific type in the specific 
geographic area where the party has its place of business.42 

13.	 There is no difference in the allocation of burden of 
proof under articles 9 (1) and (2):43 the party that alleges 
the existence of a binding usage has to prove the required 
elements, at least in those legal systems that consider the 
issue as one of fact.44 If the party that bears the burden fails 
to carry it, an alleged usage is not binding. Thus where a 
buyer failed to prove the existence of an international trade 
usage to treat a party’s silence after receiving a commercial 
letter of confirmation as consent to the terms in the letter, 
a contract was found to have been concluded on different 
terms.45 In another case, a party’s failure to prove an alleged 
usage that would have permitted the court to hear the party’s 
claim led the court to conclude that it lacked jurisdiction.46 
Similarly, a court has held that, although the Convention’s 
rules on concluding a contract (articles 14-24) can be mod-
ified by usages, those rules remained applicable because no 
such usage had been proven.47 Where a buyer failed to prove 
a trade usage setting the place of performance in the buyer’s 
country, furthermore, the place of performance was held to 
be in the seller’s State.48 And the European Court of Justice 
has stated that, in order for silence in response to a letter 
of confirmation to constitute acceptance of the terms con-
tained therein, “it is necessary to prove the existence of such 
a usage on the basis of the criteria set out” in article 9 (2) of 
the Convention.49 

14.	 There are several examples of fora finding that the par-
ties are bound by a usage pursuant to article 9 (2). A recent 
Supreme Court decision recognized an international usage 
in the trade with used construction vehicles: they are usually 
sold without guarantee (excluding any remedy for defects) 
unless the seller did not disclose prior accidents or acts of 
sabotage which damaged the vehicle and of which he knew.50 
In one case, an arbitral tribunal held that a usage to adjust 
the sales price was regularly observed by parties to similar 
contracts in the particular trade concerned (minerals).51 In 
another decision, a court held that a bill of exchange given 
by the buyer had resulted in a modification of the contract, 
pursuant to article 29 (1) of the Convention, which post-
poned the date of payment until the date the bill of exchange 
was due;52 the court indicated that an international trade 
usage binding under article 9 (2) supported its holding. In 
yet another case, a court stated that there was a usage in the 
particular trade concerned which required the buyer to give 
the seller an opportunity to be present when the buyer exam-
ined the goods.53 In a different case, a court stated that usages 
as defined under article 9 (2) may impose form requirements 
that otherwise do not exist under the Convention.54 In a dif-
ferent case, an arbitral tribunal stated, on the basis of the 
relevant trade usages, that “the average profit margin of an 
organization, irrespective of the area of activity, amounts to 
10 per cent.”55 In yet another case, one court stated, after 
looking into trade usages as defined by article 9 (2), that  
“[i]t appears that the placement of oral orders for goods fol-
lowed by invoices with sales terms is commonplace, and 
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despite the lack of an explicit INCOTERMS reference in 
the contract.” Thus by incorporating a “CIF” term in their 
contract, the court held, the parties intended to refer to the 
INCOTERMS definition thereof.69 Similar statements occur 
in an arbitral award70 as well as in other decisions of a court 
in a different State.71 In the latter decision, the court inter-
preted an “FOB” clause by referring to the INCOTERMS 
even though the parties had not expressly referenced the 
INCOTERMS.72 More recently, one court stated “[i]n princi-
ple, the Incoterms apply only in case of a definite and express 
agreement by the parties, unless there is a practice which the 
parties have established between themselves (cf. article 9 (1) 
CISG . . .). In lack of an express agreement between the par-
ties, these rules may also be applicable under article 9 (2) 
CISG, as their role as usages is widely recognized and regu-
larly observed in international trade, provided, however, that 
the applicable Incoterm clause is relevant to the contract . . . .  
Finally, even when the Incoterms were not incorporated into 
the contract explicitly or implicitly, they are considered as 
rules of interpretation . . . .”73 

19.	 One court has held that the UNIDROIT Principles 
of International Commercial Contracts constitute usages 
of the kind referred to in article 9 (2) of the Convention.74 
Similarly, an arbitral tribunal stated that the UNIDROIT 
Principles reflect international trade usages.75 

usage, binding under article 9 (2), existed in the case: both par-
ties were located in countries in which “the contractual effect 
of commercial communications of confirmation” was recog-
nized; furthermore, the “parties recognized the legal effects 
of such a communication” and for that reason should have 
expected that “they might be held to those legal effects”.64 
Similarly, one court stated that “silence will in general not 
be of any legal effect as far as the CISG is concerned. Nev-
ertheless, silence may—in deviation from article 18 (1) (2)  
CISG—result in an acceptance of the terms contained in the 
letter of confirmation, if there is a corresponding commercial 
usage in terms of article 9 (2) CISG which can be readily 
identified by the parties . . . . Such commercial usage can be 
assumed if the parties have their places of business in coun-
tries whose laws contain rules on commercial letters of con-
firmation and on the legal effects of silence on the part of the 
addressee and if these rules are similar to that under German 
law”.65 Yet another court rejected the idea that domestic rules 
on the effects of silence in response to a letter of confirmation 
can be relevant when the Convention is applicable.66 

18.	 Several courts commented on the relationship between 
article 9 (2) and INCOTERMS.67 After asserting that “INCO-
TERMS are incorporated into the Convention through arti-
cle 9 (2)”,68 one court stated that, pursuant to article 9 (2), 
“INCOTERMS definitions should be applied to the contract 
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Article 10

	 For the purposes of this Convention:

	 (a)	 If a party has more than one place of business, the place of business is that 
which has the closest relationship to the contract and its performance, having regard to the  
circumstances known to or contemplated by the parties at any time before or at the conclu-
sion of the contract;

	 (b)	 If a party does not have a place of business, reference is to be made to his habit-
ual residence.

OVERVIEW

1.	 Article 10 provides two rules addressing issues linked 
to the location of a party: if a party has multiple places of 
business, the rule in article 10 (a) identifies which is relevant 
for purposes of the Convention; article 10 (b), on the other 
hand, states that a party which does not have a place of busi-
ness is deemed located at that party’s habitual residence.1 
These rules are helpful, as the location of the relevant place 
of business is important under various provisions of the 
Convention, including the main provision governing the 
Convention’s applicability (article 1).2 

APPLICATION OF ARTICLE 10 (a)

2.	 Article 10 (a) has been cited in various decisions,3 but 
it has actually been applied in determining the relevant place 
of business in only a few cases. One court used the provi-
sion to decide whether a contract concluded between a seller 
in France and a buyer with places of business both in the 
United States of America and in Belgium was governed by 
the Convention.4 The court reasoned that, since the invoice 
was sent to the buyer’s Belgian place of business and since 
it was in Dutch (a language known only at the buyer’s Bel-
gian offices), the Belgian place of business was most closely 
connected to the contract and its performance; the Conven-
tion therefore applied. The court also noted that, because the 
Convention was in force in the United States of America, the 
Convention would apply even if the buyer’s relevant place 
of business was in that country.

3.	 In a different decision, an arbitral tribunal determined 
that the Convention was applicable pursuant to article 1 (1) (a).  
To reach this conclusion, the tribunal first had to determine 
which among several places of business of the seller was 
the relevant one. The tribunal stated that, pursuant to article 
10 (a), the place of business to be taken into account was 
the one located in the Russian Federation, on the grounds 
that “Russia had a closer connection with the contract as the 
goods were to be produced in Russia, according to Russian 
standards and delivered on Russian ships, being all these cir-
cumstances perfectly known by the parties”.5 

4.	 Another court6 employed article 10 (a) to deter-
mine whether a sales contract was international under the 

Convention. The contract arose out of a purchase order sent 
by a buyer with its place of business in France to an individ-
ual, also located in France, that represented the seller, which 
had its offices in Germany. In deciding whether the contract 
was “between parties whose places of business are in dif-
ferent States” for purposes of article 1 of the Convention, 
the court noted that “the order confirmations emanating from 
the seller, the invoices, and the deliveries of the goods were 
made from the seat of the seller in Germany”; thus even 
assuming that the seller had a place of business in France, 
the court reasoned, “the place of business ‘which has the 
closest relationship to the contract and its performance, hav-
ing regard to the circumstances known to or contemplated 
by the parties at any time before or at the conclusion of the 
contract’ . . . is indeed the place of business whose seat is in 
[Germany].” Thus, the court concluded, “[t]he international 
character of the disputed contract is as a consequence estab-
lished.” Similarly, an arbitral tribunal relied on article 10 (a) 
to decide whether the contract concluded between a buyer 
with place of business in Serbia and a seller with a place of 
business in Germany and one in Serbia was international. In 
light of the fact that “the leading role in conclusion and per-
formance of the contract was performed by the Swiss [place 
of business of the seller] (it conducted negotiations, signed 
the contract, delivered the machine from Switzerland, the 
payment was performed at its account, etc.), while the Ser-
bian [place of business] was only involved in the attempts to 
reach the settlement regarding an existing debt,”7 the tribu-
nal decided that the contract was international.

5.	 In another case8 a court was called upon to decide 
whether the Convention applied to the claim of a German 
manufacturer of floor covering who demanded that the 
Spanish buyer pay for several deliveries. The buyer argued 
that it had contracted only with an independent company 
located in Spain, thus raising the question whether there was 
an international sales contract within the meaning of arti-
cle 1 of the Convention. As the buyer was aware, the Span-
ish company with whom it allegedly dealt had links with 
the German plaintiff, including the fact that members of 
the Spanish company’s board overlapped with those of the 
German seller. The court concluded that the contract was an 
international one subject to the Convention. It found that, 
instead of the Spanish company, the German manufacturer 
was the buyer’s contracting partner and because the Spanish 
company lacked legal authority to bind the German seller, 
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business to be the construction site where the contract had 
been concluded and where the equipment was to be picked 
up by the buyer. According to the court, pursuant to arti- 
cle 10 (a), the construction site had the closest relationship 
to the contract and its performance.9 

7.	 In another decision10 the court invoked article 10 (a) in 
holding that, if a party has multiple places of business, it is 
not always the principal one that is relevant in determining 
whether a contract is governed by the Convention.

APPLICATION OF ARTICLE 10 (b)

8.	 Article 10 (b) has been referred to in very few deci-
sions, in which the courts merely described the text of the 
provision,11 if at all.12

the Spanish company did not constitute a separate place of 
business of the seller. Even if the Spanish company was such 
a place of business, the court reasoned, the seller’s German 
place of business had the closest relationship to the con-
tract and its performance given the German manufacturer’s 
“control over the formation and performance of the contract, 
which the [buyer] was well aware of.” Thus the court found 
that the seller’s German place of business was the relevant 
one under article 10 (a).

6.	 In yet another case, a court had to decide a dispute 
between a partnership between a German and an Austrian 
company, carrying out construction work in Germany, and 
an Austrian company, to which that partnership had sold 
three pieces of construction equipment to be picked up at the 
construction site. On the issue of applicability of the Con-
vention, the court considered the seller’s relevant place of 
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Article 11

	 A contract of sale need not be concluded in or evidenced by writing and is not subject 
to any other requirement as to form. It may be proved by any means, including witnesses.

INTRODUCTION 

1.	 Subject to article 12, article 11 provides that a con-
tract of sale need not be concluded in writing and is not 
subject to any other specific requirement as to form.1 The 
provision thus establishes the principle of freedom from 
form requirements.2 According to one court, this means that  
“[u]nder article 11 CISG, a contract of sale can be con-
cluded informally,”3 without the need for a writing require-
ment to be met,4 which in turn has led one court to state that 
for the purpose of contract conclusion a party’s signature 
was not required.5 In light of the foregoing, it is unsur-
prising that some courts stated that under the Convention 
a contract can be concluded orally,6 and even through the 
conduct of the parties.7  

2.	 Where, however, the parties have agreed upon a cer-
tain form requirement, that agreement—which may be 
either express or implicit—prevails; consequently, the con-
tract must meet the form requirements agreed upon.8 One 
court held that where the parties agree upon certain form 
requirements, these requirements are to be met not simply 
for evidentiary purposes. Rather, they must be considered as 
having been introduced for validity purposes.9  

3.	 The party claiming the existence of an agreed form 
requirement bears the burden of proof.10  

4.	 The principle of freedom from form requirements is 
not only subject to party autonomy, but also to usages appli-
cable pursuant to article 9.11  

5.	 Several tribunals have expressly stated that the 
freedom-from-form-requirements rule that article 11 estab-
lishes with regard to concluding a contract constitutes a gen-
eral principle upon which the Convention is based.12 Under 
this principle, the parties are free to modify or terminate 
their contract in writing, orally, or in any other form. Even 
an implied termination of the contract has been held pos-
sible,13 and it has been held that a written contract may be 
orally modified.14 Some courts stated that a notice of non- 
conformity can be given in any form. basing their decision 
on the general principle of freedom from form requirements 
enshrined in article 11.15 

6.	 As the Convention’s drafting history states, despite the 
informality rule in article 11 “[a]ny administrative or crim-
inal sanctions for breach of the rules of any State requiring 
that such contracts be in writing, whether for purposes of 
administrative control of the buyer or seller, for purposes of 
enforcing exchange control laws, or otherwise, would still be 
enforceable against a party which concluded the non-written 

contract even though the contract itself would be enforcea-
ble between the parties.”16 

FORM REQUIREMENTS AND EVIDENCE  
OF THE CONTRACT

7.	 Article 11 also frees the parties from domestic 
requirements relating to the means to be used in proving 
the existence of a contract governed by the Convention. 
One court expressly stated that the Convention “dispenses 
with certain formalities associated with proving the exist-
ence of a contract.”17 It is therefore unsurprising that var-
ious courts have emphasized that “a contract [governed 
by the Convention] can be proven by any means, includ-
ing witnesses.”18 According to one court, this means that  
“[a] contract may be proven by a document, oral rep-
resentations, conduct, or some combination of the three.”19 
At the same time, this means that domestic rules requiring 
a contract to be evidenced in writing in order to be enforce-
able are superseded;20 one court, for instance, stated that 
“[u]nder the CISG, evidence of the oral conversations 
between [seller] and [buyer], relating to the terms of the 
purchase . . ., could be admitted to establish that an agree-
ment had been reached between [the parties].”21 A different 
court even stated that the “[Convention]’s lack of a writing 
requirement allows all relevant information into evidence 
even if it contradicts the written documentation.”22 

8.	 It is up to those presiding over the tribunal to deter-
mine—within the parameters of the procedural rules of the 
forum—how to evaluate the evidence presented by the par-
ties.23 It is on this basis that one court stated that even though 
the Convention allows the performance of the contract to be 
proved by means of witnesses, it is up to the court to deter-
mine whether hearing witnesses is helpful at all.24 A different 
court25 stated that a judge may attribute more weight to a 
written document than to oral testimony.

9.	 For comments on the applicability of the parol  
evidence rule under the Convention, see the Digest for  
article 8.26 

LIMITS TO THE PRINCIPLE OF  
FREEDOM-FROM-FORM-REQUIREMENTS 

10.	 “Article 11’s elimination of formal writing require-
ments does not apply in all instances in which the [Conven-
tion] governs”.27 According to article 12, the Convention’s 
elimination of form requirements does not apply if one 
party has its relevant place of business in a State that made 
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requirements of that State must be complied with; but if 
the applicable law is that of a Contracting State that did 
not make an article 96 reservation, the freedom-from-form- 
requirements rule laid down in article 11 would apply, as 
several decisions have stated.32 According to an opposing 
view, however, the fact that one party has its relevant place 
of business in a State that made an article 96 reservation 
subjects the contract to writing requirements,33 and the 
contract can only be modified in writing.34 

a declaration under article 96.28 Different views exist as to 
the effects of an article 96 reservation.29 According to one 
view, the mere fact that one party has its place of busi-
ness in a State that made an article 96 reservation does not 
necessarily mean that the domestic form requirements of 
that State apply.30 Under this view,31 the rules of private 
international of the forum will dictate what, if any, form 
requirements must be met: if those rules lead to the law of 
a State that made an article 96 reservation, then the form 
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was held to be valid, see CLOUT case No. 120 [Oberlandesgericht Köln, Germany, 22 February 1994], also available on the Internet at  
www.cisg-online.ch.
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	 7 For this statement, see Rechtbank van Koophandel Tongeren, Belgium, 25 January 2005, English translation available on the Internet  
at www.cisg.law.pace.edu; CLOUT case No. 1017 [Hof van Beroep Ghent, Belgium, 15 May 2002], available in Dutch on the Internet at 
www.law.kuleuven.be; CLOUT case No. 134 [Oberlandesgericht München, Germany, 8 March 1995].
	 8 Kantonsgericht Zug, Switzerland, 14 December 2009, available on the Internet at www.cisg-online.ch.
	 9 Ibid.
	 10 Ibid.
	 11 Ibid.
	 12 See Rechtbank Arnhem, the Netherlands, 17 January 2007, English translation available on the Internet at www.cisg.law.pace.edu; 
CLOUT case No. 1193 [Compromex Arbitration, Mexico, 29 April 1996]] also available on the Internet at www.cisgspanish.com; CLOUT 
case No.176 [Oberster Gerichtshof, Austria, 6 February 1996] (see full text of the decision).
	 13 CLOUT case No. 422 [Oberster Gerichtshof, Austria, 29 June 1999], Zeitschrift für Rechtsvergleichung, 2000, 33.
	 14 CLOUT case No. 1017 [Hof van Beroep Ghent, Belgium, 15 May 2002], available in Dutch on the Internet at www.law.kuleuven.be; 
CLOUT case No. 176 [Oberster Gerichtshof, Austria, 6 February 1996] (see full text of the decision).
	 15 Appellationshof Bern, Switzerland, 11 February 2004, English translation available on the Internet at www.cisg.law.pace.edu.
	 16 United Nations Conference on Contracts for the International Sale of Goods, Vienna, 10 March–11 April 1980, Official Records, Docu-
ments of the Conference and Summary Records of the Plenary Meetings and of the Meetings of the Main Committee, 1981, 20.
	 17 U.S. Court of Appeals (3rd Circuit), United States, 21 July 2010, available on the Internet at www.cisg.law.pace.edu.
	 18 See U.S. District Court, Southern District of Ohio, United States, 26 March 2009, available on the Internet at www.cisg.law.pace.edu; 
Kantonsgericht Freiburg, Switzerland, 11 October 2004, English translation available on the Internet at www.cisg.law.pace.edu; Oberland-
esgericht Rostock, Germany, 27 October 2003, English translation available on the Internet at www.cisg.law.pace.edu; Cour d’appel de 
Liège, Belgium, 28 April 2003, English translation available on the Internet at www.cisg.law.pace.edu; Rechtbank van Koophandel Veurne, 
Belgium, 19 March 2003, English translation available on the Internet at www.cisg.law.pace.edu; Cour de Justice de Genève, Switzerland, 
11 November 2002, English translation available on the Internet at www.cisg.law.pace.edu; Rechtbank van Koophandel Hasselt, Belgium,  
22 May 2002, available on the Internet at www.law.kuleuven.be; Rechtbank van Koophandel Kortrijk, Belgium, 4 April 2001, available 
on the Internet at www.law.kuleuven.be; CLOUT case No. 330 [Handelsgericht des Kantons St. Gallen, Switzerland, 5 December 1995]; 
CLOUT case No. 134 [Oberlandesgericht München, Germany, 8 March 1995].
	 19 CLOUT case No. 579 [U.S. District Court, Southern District of New York, United States, 10 May 2002].
	 20 See U.S. District Court, Colorado, United States, 6 July 2010, available on the Internet at www.cisg.law.pace.edu; U.S. District Court, 
Southern District of Ohio, United States, 26 March 2009, available on the Internet at www.cisg.law.pace.edu.
	 21 CLOUT case No. 414 [U.S. District Court, Southern District of New York, United States, 8 August 2000] (see full text of the decision).
	 22 U.S. District Court, Eastern District of Pennsylvania, United States, 29 January 2010, available on the Internet at www.cisg.law.pace.edu, 
at note 6.
	 23 See Rechtbank van Koophandel Kortrijk, Belgium, 4 April 2001, available on the Internet at www.law.kuleuven.be; Landgericht Mem-
mingen, 1 December 1993, available on the Internet at www.cisg-online.ch.
	 24 Hof van Beroep Antwerpen, Belgium, 24 April 2006, English translation available on the Internet at www.cisg.law.pace.edu.
	 25 Rechtbank van Koophandel Hasselt, Belgium, 22 May 2002, available on the Internet at www.law.kuleuven.be.
	 26 See paragraphs 22 and 23 of the Digest for article 8.
	 27 U.S. Court of Appeals (3rd Circuit), United States, 21 July 2010, available on the Internet at www.cisg.law.pace.edu.
	 28 See U.S. Court of Appeals (3rd Circuit), United States, 21 July 2010, available on the Internet at www.cisg.law.pace.edu; Rechtbank van 
Koophandel, Hasselt, Belgium, 2 May 1995, available on the Internet at www.law.kuleuven.be.
	 29 For a recent overview of the conflicting views, see U.S. Court of Appeals (3rd Circuit), United States, 21 July 2010, available on the 
Internet at www.cisg.law.pace.edu.
	 30 Rechtbank Rotterdam, the Netherlands, 12 July 2001, English translation available at www.cisg.law.pace.edu.
	 31 See also U.S. Court of Appeals (3rd Circuit), United States, 21 July 2010, available on the Internet at www.cisg.law.pace.edu; Rechtbank 
Rotterdam, the Netherlands, 12 July 2001, English translation available on the Internet at www.cisg.law.pace.edu.
	 32 Rechtbank Rotterdam, the Netherlands, 12 July 2001, English translation available on the Internet at www.cisg.law.pace.edu; Hoge Raad, 
the Netherlands, 7 November 1997, Unilex; CLOUT case No. 52 [Fovárosi Biróság, Hungary 24 March 1992].
	 33 U.S. District Court, New Jersey, United States, 7 October 2008, available on the Internet at www.cisg.law.pace.edu; U.S. District Court, 
Southern District of Florida, United States, 19 May 2008, available on the Internet at www.cisg.law.pace.edu; Tribunal of International Com-
mercial Arbitration at the Russian Federation Chamber of Commerce and Industry, Russian Federation, 16 February 2004, English translation 
available on the Internet at www.cisg.law.pace.edu.
	 34 The High Arbitration Court of the Russian Federation, Russian Federation, 16 February 1998, English editorial remarks available  
on the Internet at www.cisg.law.pace.edu; Rechtbank van Koophandel Hasselt, Belgium, 2 May 1995, available on the Internet at  
www.law.kuleuven.be.
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Article 12

	 Any provision of article 11, article 29 or Part II of this Convention that allows a  
contract of sale or its modification or termination by agreement or any offer, acceptance or 
other indication of intention to be made in any form other than in writing does not apply 
where any party has his place of business in a Contracting State which has made a decla-
ration under article 96 of this Convention. The parties may not derogate from or vary the 
effect of this article.

INTRODUCTION

1.	 Some States consider it important that contracts and 
related matters—such as contract modifications, consen-
sual contract terminations, and even communications that 
are part of the contract formation process—be in writing. 
Articles 12 and 96 of the Convention permit a Contracting 
State to make a declaration that recognizes this policy: a 
reservation under article 96 operates, as provided in article 
12, to prevent the application of any provision of article 11, 
article 29 or Part II of the Convention that allows a contract 
of sale or its modification or termination by agreement or 
any offer, acceptance, or other indication of intention to be 
made in any form other than in writing where any party has 
his place of business in that Contracting State.1 Article 96, 
however, limits the availability of the reservation to those 
Contracting States whose legislation requires contracts of 
sale to be concluded in or evidenced by writing.

2.	 As provided in the second sentence of article 12, and as 
confirmed by both the drafting history of the provision2 and 
case law, article 12—unlike most provisions of the Conven-
tion—cannot be derogated from.3 

SPHERE OF APPLICATION AND EFFECTS

3.	 Both the language and the drafting history of arti-
cle 12 confirm that, under the provision, an article 96  

reservation operates only against the informality  
effects of article 11, article 29, or Part II of this Con- 
vention; thus article 12 does not cover all notices or 
indications of intention under the Convention, but is 
confined to those that relate to the expression of the con-
tract itself, or to its formation, modification or termination 
by agreement.4 

4.	 Article 12 provides that the Convention’s freedom- 
from-form-requirements principle5 is not directly appli-
cable where one party has its relevant place of business  
in a State that made a declaration under article 96,6 but 
different views exist as to the further effects of such a res-
ervation.7 According to one view, the mere fact that one 
party has its place of business in a State that made an 
article 96 reservation does not necessarily bring the form 
requirements of that State into play;8 instead, the applicable  
form requirements, if any, will depend on the rules of pri-
vate international law of the forum. Under this approach,9 
if private international law rules lead to the law of a State 
that made an article 96 reservation, the form requirements 
of that State will apply; where, on the other hand, the law 
of a contracting State that did not make an article 96 reser-
vation is applicable, the freedom-from-form-requirements 
rule of article 11 governs.10 The opposing view is that, if 
one party has its relevant place of business in an article 96 
reservatory State, writing requirements apply.11 

Notes

	 1 For this statement, albeit with reference to the draft provisions contained in the 1978 Draft Convention, see United Nations Conference 
on Contracts for the International Sale of Goods, Vienna, 10 March–11 April 1980, Official Records, Documents of the Conference and Sum-
mary Records of the Plenary Meetings and of the Meetings of the Main Committee, 1981, 20.
	 2 See United Nations Conference on Contracts for the International Sale of Goods, Vienna, 10 March-11 April 1980, Official Records, 
Documents of the Conference and Summary Records of the Plenary Meetings and of the Meetings of the Main Committee, 1981, 20: “Since 
the requirement of writing in relation to the matters mentioned in article 11 [draft counterpart of the Convention’s article 12] is considered to 
be a question of public policy in some States, the general principle of party autonomy is not applicable to this article. Accordingly, article 11 
[draft counterpart of the Convention’s article 12] cannot be varied or derogated from by the parties.”
	 3 Oberlandesgericht Linz, Austria, 23 January 2006, English translation available on the Internet at www.cisg.law.pace.edu; Tribunal of 
International Commercial Arbitration at the Russian Federation Chamber of Commerce and Industry, Russian Federation, 16 March 2005, 
English translation available on the Internet at www.cisg.law.pace.edu; CLOUT case No. 651 [Tribunale di Padova, Italy, 11 January 2005]; 
CLOUT case No. 482 [Cour d’appel de Paris, France, 6 November 2001], also available on the Internet at www.cisg.fr; CLOUT case  
No. 433 [U.S. District Court, Northern District of California, United States, 27 July 2001]; CLOUT case No. 378 [Tribunale di Vigevano, 
Italy, 12 July 2000], expressly stating that article 12—as well as the Convention’s final provisions—cannot be derogated from (see full text 
of the decision).
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	 4 See United Nations Conference on Contracts for the International Sale of Goods, Vienna, 10 March–11 April 1980, Official Records, 
Documents of the Conference and Summary Records of the Plenary Meetings and of the Meetings of the Main Committee, 1981, 20.
	 5 For references in case law to this principle, see Kantonsgericht Zug, Switzerland, 14 December 2009, available on the Internet at  
www.cisg-online.ch; Corte di Cassazione, Italy, 16 May 2007, Unilex; Rechtbank Arnhem, the Netherlands, 17 January 2007, English  
translation available on the Internet at www.cisg.law.pace.edu; Corte di Cassazione, Italy, 13 October 2006, available on the Internet at 
www.cisg-online.ch; Landgericht Bamberg, Germany, 13 April 2005, English translation available on the Internet at www.cisg.law.pace.edu; 
Rechtbank Arnhem, the Netherlands, 17 March 2004, English translation available on the Internet at www.cisg.law.pace.edu; Cour d’appel 
de Grenoble, France, 28 November 2002, English translation available on the Internet at www.cisg.law.pace.edu; Bundesgericht, Switzerland, 
15 September 2000, Unilex.
	 6 See U.S. Court of Appeals (3rd Circuit), United States, 21 July 2010, available on the Internet at www.cisg.law.pace.edu; Rechtbank van 
Koophandel Hasselt, Belgium, 2 May 1995, available on the Internet at www.law.kuleuven.be.
	 7 For a recent overview of the conflicting views, see U.S. Court of Appeals (3rd Circuit), United States, 21 July 2010, available on the 
Internet at www.cisg.law.pace.edu.
	 8 Rechtbank Rotterdam, the Netherlands, 12 July 2001, English translation available at www.cisg.law.pace.edu.
	 9 See also U.S. Court of Appeals (3rd Circuit), United States, 21 July 2010, available on the Internet at www.cisg.law.pace.edu; Rechtbank 
Rotterdam, the Netherlands, 12 July 2001, English translation available on the Internet at www.cisg.law.pace.edu.
	 10 Rechtbank Rotterdam, the Netherlands, 12 July 2001, English translation available at www.cisg.law.pace.edu; Hoge Raad, the Nether-
lands, 7 November 1997, Unilex; CLOUT case No.52 [Fovárosi Biróság Hungary 24 March 1992].
	 11 U.S. District Court, New Jersey, United States, 7 October 2008, available on the Internet at www.cisg.law.pace.edu; U.S. District Court, 
Southern District of Florida, United States, 19 May 2008, available on the Internet at www.cisg.law.pace.edu; Tribunal of International Com-
mercial Arbitration at the Russian Federation Chamber of Commerce and Industry, Russian Federation, 16 February 2004, English translation 
available on the Internet at www.cisg.law.pace.edu; High Arbitration Court of the Russian Federation, Russian Federation, 16 February 1998, 
English editorial remarks available on the Internet at www.cisg.law.pace.edu; Rechtbank van Koophandel Hasselt, Belgium, 2 May 1995, 
available on the Internet at www.law.kuleuven.be.
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APPLICATION

3.	 The provision has rarely been resorted to in case law. 
One court, in deciding whether avoidance of a lease contract 
via telefax met a writing requirement in applicable domestic 
law, stated that, had the Convention governed, the telefax 
would be considered sufficient on the basis of article 13; but 
the court also held that article 13 applied only to interna-
tional sales contracts, and should not be extended by analogy 
to leases or other non-sales contracts.6 The same court later 
reaffirmed its view that article 13 should not be applied by 
analogy, reasoning that the provision contains an exception 
and that exceptions must be interpreted restrictively.7

4.	 A different court8 stated that where the parties have 
agreed that their contract must be in writing, this requirement 
is met where the contract meets the definition of “writing” 
as defined under article 13. That court also stated that where 
the parties agree on a writing requirement, that requirement 
constitutes a validity requirement rather than a requirement 
for the sole purpose of proving the contract.

OVERVIEW

1.	 The purpose of article 13 of the Convention, which is 
based on article 1 (3) (g) of the 1974 Convention on the Lim-
itation Period in the International Sale of Goods, is to ensure 
that communications taking the form of a telegram or telex 
are treated as “writings”,1 and thus (in their form) can satisfy 
applicable writing requirements if such exist.2 According 
to one court,3 the definition of “writing” under article 13 is 
flexible enough to also include e-mail and other electronic 
means of communication. 

2.	 According to one court, where the parties themselves 
agreed on what is to be understood as “writing”, the agreed-
upon definition prevails.4 That same court also stated that, in 
order to interpret the parties’ agreement as to form, resort is to 
be had to the interpretive criteria set forth in article 8 of the 
Convention.5 

Article 13

For the purposes of this Convention “writing” includes telegram and telex.

Notes

	 1 For a reference to the text of article 13 of the Convention, see District Court in Komarno, Slovakia, 24 February 2009, www.cisg.law.pace.edu.
	 2 See CLOUT case No. 1083 [Tribunal of International Commercial Arbitration at the Ukraine Chamber of Commerce and Trade, Ukraine, 
25 November 2002], English translation available on the Internet at www.cisg.law.pace.edu (relating to telefax communication); Tribunal 
of International Commercial Arbitration at the Russian Federation Chamber of Commerce and Industry, Russian Federation, 28 April 1995, 
English translation available on the Internet at www.cisg.law.pace.edu (referring to telex communications).
	 3 Supreme Court, Egypt, 11 April 2006, available on the Internet at www.cisg.law.pace.edu.
	 4 Oberlandesgericht Innsbruck, Austria, 18 December 2007, English translation available on the Internet at www.cisg.law.pace.edu.
	 5 Ibid.
	 6 See Oberster Gerichtshof, Austria, 2 July 1993, Unilex.
	 7 Oberster Gerichtshof, Austria, 26 April 1997, available on the Internet at www.cisg.at.
	 8 Kantonsgericht Zug, Switzerland, 14 December 2009, available on the Internet at www.cisg-online.ch.
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OVERVIEW

1.	 Part II of the Sales Convention sets out rules for the 
formation of an international sales contract. Timing require-
ments for the application of these rules are set out in article 
100 (a). Under the rules of Part II, a contract is concluded 
when an acceptance of an offer becomes effective (article 23). 
The first four articles of Part II (articles 14-17) deal with the 
offer, while the following five articles (articles 18-22) deal 
with the acceptance. The final two articles (articles 23-24) 
address the time when a contract is concluded and when a 
communication “reaches” the addressee, respectively. One 
court has described these provisions as embodying “a lib-
eral approach to contract formation and interpretation, and a 
strong preference for enforcing obligations and representa-
tions customarily relied upon by others in the industry”.1 
Another Court asserted that the provisions of CISG on  
formation of contracts accord with generally accepted con-
tract principles.2 

2.	 A number of decisions have applied the offer- 
acceptance paradigm of Part II to proposals to modify a sales 
contract (article 29)3 or to proposals to terminate the con-
tract.4 Several decisions have distinguished between the con-
clusion of the sales contract and an agreement to arbitrate 
disputes arising under that contract5 or a forum selection 
clause.6 However, some decisions have asserted that CISG 
governs the substantive question of contract formation, 
including whether a forum selection clause or an arbitra-
tion agreement is part of the parties’ agreement.7 For this 
reason, article 29 CISG—and thus also the rules on offer 
and acceptance—have been applied to determine the inclu-
sion of forum or arbitration clauses after the conclusion of 
the contract.8 Furthermore, some decisions have held that 
determining whether forum selection clauses were part of a 
contract would be the same under CISG or under its special 
regulation.9  

PERMITTED RESERVATIONS BY  
CONTRACTING STATES

3.	 A Contracting State may declare that it is not bound 
by Part II of the Sales Convention (article 92). Denmark, 
Finland, Norway and Sweden have made this declaration, 
although as this is written these States are considering with-
drawing their article 92 declarations (see the Digest for arti-
cle 92). Where this declaration comes into play, a majority of 
decisions apply the forum’s rules of private international law 
to determine whether the parties have concluded a contract. 
The relevant national law may be either domestic contract 
law (which will be the case if the applicable national law is 
that of a declaring State)10 or the Convention (which will be 

the case if the applicable national law is that of a Contracting 
State).11 Several decisions do not go through a private inter-
national law analysis. One decision expressly rejects a private 
international law analysis and instead applies the principles 
underlying Part II of the Convention.12 Several decisions 
apply Part II, without analysis, to a contract between a party 
with a place of business in a Contracting State that has made 
a declaration and one that has a place of business in a Con-
tracting State that has not done so.13 In the absence of a dis-
pute about whether a contract had been concluded, one court 
declined to analyse the effect of article 92.14 

4.	 Two or more Contracting States that have the same or 
closely-related legal rules on sales matters may declare that 
the Convention is not to apply to sales contracts or to their 
formation where the parties have their places of business 
in these States (article 94 (1). A Contracting State may also 
make such a declaration if it has the same or closely-related 
legal rules as those of a non-Contracting State (article 94 (2).  
Such a non-Contracting State may, when it becomes a Con-
tracting State, declare that the Convention shall continue to 
be inapplicable to sales contracts (of the formation thereof) 
with persons in the earlier-declaring Contracting State 
(article 94 (3)). Denmark, Finland, Norway and Sweden 
made declarations that the Convention—including its con-
tract-formation rules—is inapplicable with respect to con-
tracts between parties located in those states or in Iceland. 
When Iceland became a Contracting State it declared that it 
would continue this arrangement. 

EXCLUSIVITY OF PART II

5.	 Part II sets out rules for the conclusion of a contract. 
Part II does not state that compliance with its provisions is 
the exclusive way to conclude an enforceable contract gov-
erned by the Sales Convention. Article 55 in Part III of the 
Convention recognizes that a contract may be validly con-
cluded even though it does not expressly or implicitly fix or 
make provision for determining the price. Several cases have 
examined the relation of article 55 to the requirement in arti-
cle 14 that a proposal to conclude a contract must expressly 
or implicitly fix or make provision for determining the price. 
See the Digests for articles 14 and 55.

6.	 The parties’ conduct may establish that they intended a 
mutually-binding arrangement even if Part II does not gov-
ern, or when it is difficult to distinguish the offer and the 
acceptance.15 One court, recognizing that Finland had made 
an article 92 declaration, nevertheless applied the principles 
underlying the Convention rather than national contract law 
and found that the conduct of a Finnish seller and a German 
buyer evidenced an enforceable contract.16 And one court 
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recourse to national law on the issue of whether the parties 
have agreed to incorporate standard terms into their contract.26 
Nevertheless, several courts have applied the special national 
legal rules to determine the enforceability of standard terms 
in contracts otherwise governed by the Convention,27 while 
several others have noted that the standard terms would be 
enforceable under either national law or the Convention.28 

Several decisions recognize, however, that the Convention 
does not govern the substantive validity of a particular stand-
ard term—a matter left to applicable national law by virtue 
of article 4 (a).29 Unexpected clauses have been analysed as 
a matter of incorporation of standard terms (and not an issue 
of content) and thus to be assessed under article 8 CISG in 
conjunction with the principle of good faith.30 

12.	 Several decisions rely on the Convention’s rules on 
interpretation to require the user of standard terms to send a 
copy of the terms to the other party or otherwise make them 
reasonably available.31 One decision indicates that a mere 
note mentioning that standard terms were displayed at one 
of the party’s place of business and on its website would 
not suffice to include them in the contract.32 One decision 
expressly rejects the proposal that a party has an obligation 
to search out standard terms referred to by the other party 
on the grounds that to do so would contradict the principle 
of good faith in international trade and the parties’ general 
obligations to cooperate and to share information.33 How-
ever another decision asserted that, when there is a clear 
indication on the face of a confirmation of the application 
of one party’s general terms and conditions, the other party 
had the right to ask that those terms be sent before signing 
the contract.34 A decision held that a seller’s standard terms 
were incorporated into the contract where the buyer was 
familiar with those terms from the parties’ prior dealings and 
the seller had expressly referred to the terms in his offer.35 
Another decision relies on article 24 to conclude that stand-
ard terms do not “reach” the addressee unless in a language 
agreed to by the parties, used by the parties in their prior 
dealings, or customary in the trade.36 Several other decisions 
give no effect to standard terms when they are not translated 
into the language of the other party,37 or in the language of 
the contract;38 except, as asserted in some decisions, when 
the general terms are in the English language,39 or when cir-
cumstances require a party to procure a translation himself 
or to request that a translation be supplied to him.40 Another 
decision refers to the “general principle” that ambiguities 
in the standard terms are to be interpreted against the party 
relying upon them.41 

COMMERCIAL LETTERS OF CONFIRMATION

13.	 In a few Contracting States there is a recognized usage 
of trade that gives effect to a letter of confirmation sent by a 
merchant to another merchant notwithstanding the recipient’s 
silence. The commercial letter of confirmation may be con-
sidered an offer, or an acceptance that concludes the contract, 
or—if the contract had already been concluded—establish 
the terms of the contract in the absence of intentional mis-
statement by the sender or prompt objection to its terms.42 
Courts have disagreed about the effect to be given to these 
usages when the transaction is governed by the Convention. 
Several decisions have refused to give effect to a local trade 
usage that would give effect to the letter of confirmation 

recognized that, apart from the rules on offer and accept-
ance, the parties can reach an agreement gradually, as a 
result of negotiations (with no clearly distinguishable offer 
and acceptance), on the basis of the principle of party auton-
omy set forth in article 6 CISG.17  

7.	 Several decisions have recognized that one party’s 
promise may be enforced under the applicable national law 
doctrine of promissory estoppel. One court found that a sup-
plier would be bound by its promise to supply raw materials 
when in reliance on this promise the promisee sought and 
received administrative approval to manufacture generic 
drugs.18 Another court considered a similar claim but con-
cluded that the party seeking to enforce a promise had not 
established its case.19 

VALIDITY OF CONTRACT;  
FORMAL REQUIREMENTS

8.	 Part II governs the formation of the contract of sale but, 
except as otherwise expressly provided by the Convention, 
is not concerned with the validity of the contract or any of 
its provisions or of any usage (article 4 (a)). Consequently, 
domestic law applicable by virtue of the rules of private 
international law will govern issues of validity. According to 
one decision, CISG does not regulate legal issues pertaining 
to the lack of mutual assent based on error or mistake.20 [See 
paragraph 3 of the Digest for article 4.]

9.	 The Convention expressly provides that a contract of 
sale need not be concluded in writing and is not subject to 
any other requirement as to form (article 11). Thus article 11 
prevents the application of domestic law formality require-
ments to the conclusion of a contract under CISG. See par-
agraphs 1 and 8 of the Digest for article 11. A Contracting 
State may declare that this rule does not apply where any 
party has his place of business in that State (articles 12, 96). 
See also the Digest for article 12.

10.	 Part II is silent on the need for “consideration” or a 
“causa”; it has been asserted that consideration is not 
required by the CISG.21 One case found, applying domestic 
law under article 4 (a) of the Convention, that a buyer seek-
ing to enforce a contract had alleged sufficient facts to sup-
port a finding that there was “consideration” for an alleged 
contract.22 

INCORPORATING STANDARD TERMS

11.	 The Convention does not include special rules address-
ing the legal issues raised by the use of standard contract 
terms prepared in advance for general and repeated use. Some 
Contracting States have adopted special legal rules on the 
enforceability of standard terms.23 Notwithstanding these spe-
cial rules, a majority of courts apply the provisions of Part II  
of the Convention and its rules of interpretation in article 8,  
as well as the rules on practices and usages in article 9, to 
determine whether the parties have agreed to incorporate 
standard terms into their contract.24 One decision has relied 
on the general principles underlying the Convention to assess 
the incorporation of general conditions.25 Several of these 
decisions expressly conclude that the Convention displaces 
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INTERPRETATION OF STATEMENTS OR CONDUCT

14.	 A person may make a proposal for concluding a con-
tract or may accept such a proposal by a statement or by con-
duct (articles 14 (1) and 18 (1)). Numerous cases apply the 
rules of article 8 to the interpretation of a party’s statements 
or other conduct before the conclusion of a contract.50 

15.	 Several courts have had to identify the party propos-
ing to conclude a contract governed by the Convention. 
They have usually done so by interpreting the statements 
or conduct of the parties in accordance with article 8  
of the Convention.51 The issue may also arise when an 
agent acts for a principal.52 Whether a person is entitled to 
bring a legal action to enforce contractual obligations is a 
distinct issue.53 

because the usage was not international.43 However, one 
court found, without analysis of the scope of the trade usage, 
that the recipient was bound,44 and another court gave effect 
to the usage, under both paragraphs (1) and (2) of arti- 
cle 9, when the seller and buyer each had its place of business 
in a jurisdiction that recognized such a usage,45 and when 
the applicable law recognized it.46 Another court applied the 
contract formation provisions of the Convention to find that 
the recipient of the letter of confirmation had accepted its 
terms by accepting the goods.47 Yet another court concluded 
that the Convention was silent on the effect of a confirma-
tion letter that incorporated standard terms; the court there-
fore applied domestic law to determine whether the standard 
terms were applicable.48 Even if a letter of confirmation is 
not given full effect, it may be relevant for the evaluation of 
evidence of the parties’ intent.49
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Article 14

	 (1)	 A proposal for concluding a contract addressed to one or more specific persons 
constitutes an offer if it is sufficiently definite and indicates the intention of the offeror  
to be bound in case of acceptance. A proposal is sufficiently definite if it indicates the  
goods and expressly or implicitly fixes or makes provision for determining the quantity 
and the price.

	 (2)	 A proposal other than one addressed to one or more specific persons is to be 
considered merely as an invitation to make offers, unless the contrary is clearly indicated 
by the person making the proposal.

OVERVIEW

1.	 Article 14 sets out the conditions on which a proposal 
to conclude a contract constitutes an offer that, if accepted 
by the addressee, will lead to the conclusion of a contract 
under the Convention. This article has been applied to deter-
mine whether a statement or other conduct rejecting an offer 
constitutes a counter-offer (see article 19 (1)).1 The princi-
ples set out in this article—i.e., the person making the pro-
posal must intend to be bound, and the proposal must be 
sufficiently definite—have been applied, together with those 
in other articles of Part II, notwithstanding that Part II was 
not applicable by virtue of a declaration under article 92.2 
For discussion of whether Part II of the Convention provides 
the exclusive way to conclude a contract governed by the 
Convention, see the Digest for Part II. According to one 
decision, article 14 is not relevant in determining applicabil-
ity of the CISG.3 

2.	 The identity of the person making a proposal or of the 
person to which the proposal is made may be uncertain. 
Decisions have applied article 14 and the rules of inter
pretation in article 8 to this issue.4 

ADDRESSEES OF PROPOSAL

3.	 The first sentence of paragraph (1) focuses on pro
posals that are addressed to one or more specific persons.5 
Under the applicable law of agency, the maker of an offer 
addressed to an agent may be bound by the acceptance of the 
principal.6 One decision states that article 14 (1) rather than 
the law of agency governs the issue of identifying whether a 
manufacturer or its distributor is party to the contract.7 CISG 
also applies in determining who is the offeror, and whether a 
party transmitting an offer is a mere intermediary.8 In addi-
tion, one court has resorted to article 14 to analyse whether 
there was an acceptance of the subrogation of one of the par-
ties to the contract.9 

4.	 Paragraph (2) provides for proposals other than ones 
addressed to one or more specific persons. There are no 
reported decisions applying paragraph (2).

INDICATION OF INTENT TO BE BOUND  
BY ACCEPTANCE

5.	 The first sentence of paragraph (1) provides that, to 
constitute an offer, a proposal to conclude a contract must 
indicate the intention of the proponent to be bound if the 
addressee accepts the proposal. The intent may be shown 
by interpretation of a statement or act in accordance with 
paragraphs (1) or (2) of article 8.10 By virtue of para- 
graph (3) of article 8, this intent may be established by all 
the relevant circumstances, including statements or other 
conduct during negotiations and the conduct of the parties 
after the alleged conclusion of the contract.11 A buyer was 
found to have indicated its intent to be bound when it sent 
the seller an “order” that stated “we order” and that called 
for “immediate delivery”.12 A communication in the English 
language sent by a French seller to a German buyer was 
interpreted by the court as expressing the seller’s intent to be 
bound.13 Where both parties had signed an order designating 
a computer programme and its price, the buyer was unable 
to establish that the order merely indicated an intention to 
describe details of a contract to be concluded at a later time 
rather than an intention to conclude the contract by means 
of the order.14 Another buyer’s order specifying two sets of 
cutlery and the time for delivery was likewise interpreted as 
indicating an intent to be bound in case of acceptance, not-
withstanding buyer’s argument that it had merely proposed 
future purchases.15 On the other hand, no offer was deemed 
to exist where the proposal reserved the power of the party 
to refuse to enter into the contract, by using the expression 
“non-committed”.16 Furthermore, one decision considered 
that the sending of samples is not an offer.17 

DEFINITENESS OF PROPOSAL

6.	 To be deemed an offer, a proposal to conclude a contract 
not only must indicate an intent to be bound by an accept-
ance but also must be sufficiently definite.18 The second sen-
tence of paragraph (1) provides that a proposal is sufficiently 
definite if it indicates the goods and expressly or implicitly 
fixes or makes provision for determining the quantity and the 
price. Practices established between the parties may supply 
the details of quality, quantity and price left unspecified in 
a proposal to conclude a contract.19 Decisions have applied 
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FIXING OR DETERMINING THE PRICE

11.	 To be sufficiently definite under the second sentence 
of paragraph (1) a proposal must expressly or implicitly fix 
or make provision for determining not only the quantity but 
also the price. Proposals with the following price designa-
tions have been found sufficiently definite: pelts of varying 
quality to be sold “at a price between 35 and 65 German 
Marks for furs of medium and superior quality” because the 
price could be calculated by multiplying the quantity of each 
type by the relevant price;41 no specific agreement on price 
where a course of dealing between the parties established the 
price;42 a proposal that prices were to be adjusted to reflect 
market prices;43 agreement on a provisional price to be fol-
lowed by establishment of a definitive price after the buyer 
resold the goods to its customer, because such an arrange-
ment was regularly observed in the trade;44 an agreement 
that the price of sour cherries would be “be fixed during  
the season,” which was determinable under the standard of 
article 55.45 

12.	 The following proposals were found to be insufficiently 
definite: a proposal that provided for several alternative con-
figurations of goods but did not indicate a proposed price for 
some elements of the alternative proposals;46 an agreement 
that the parties would agree on the price of additional goods 
ten days before the new year.47 

13.	 One court has concluded that, if the intent to be bound 
by an acceptance is established, a proposal is sufficiently 
definite notwithstanding the failure to specify the price.48 

RELEVANCE OF PRICE FORMULA  
IN ARTICLE 55

14.	 Article 14 states that a proposal to conclude a contract 
is sufficiently definite if it “fixes or makes provision for 
determining” the price. Article 55 provides a price formula 
that applies “[w]here a contract has been validly concluded 
but does not expressly or implicitly fix or make provision for 
determining the price”.49 The price supplied by article 55 is 
“the price generally charged at the time of the conclusion of 
the contract for such goods sold under comparable circum-
stances in the trade concerned.”

15.	 Most decisions have declined to apply article 55.50 
Several have concluded that article 55 was not applicable 
because the parties had expressly or implicitly fixed or 
made provision for determining the price, thereby satisfy-
ing the definiteness requirement set out in article 14 (1).51 
One tribunal found that where the parties had agreed to fix 
the price at a later time but had not done so, the proposal 
was not sufficiently definite under article 14 (1) and that 
article 55 was not applicable because of the parties’ agree-
ment to fix the price at a later time.52 In another case where 
the proposal to conclude a contract failed to fix the price, 
the court declined to apply article 55 to fix the price because 
there was no market price for the aeroplane engines con-
cerning which the parties were negotiating.53 Another court 
also found that, to the extent the price formula of article 55 
might be applicable, the parties had derogated from that 
formula by their agreement.54 

the rules of interpretation in article 8 to determine whether a 
communication or act is sufficiently definite.20 One court has 
concluded that, if the intent to be bound by an acceptance is 
established, a proposal is sufficiently definite notwithstand-
ing the failure to specify the price.21 Sufficient definiteness 
is also given if the proposal contains certain options between 
which the offeree can – and does – choose.22 

7.	 Article 14 does not require that the proposal include 
all the terms of the proposed contract.23 If, for example, the 
parties have not agreed on the place of delivery,24 the period 
of delivery,25 or the mode of transportation26 the Convention 
may fill the gap.

INDICATION OF THE GOODS

8.	 To be sufficiently definite under the second sentence of 
paragraph (1) a proposal must indicate the goods. There is no 
express requirement that the proposal indicate the quality of 
the goods. One court found that a proposal to buy “chinchilla 
pelts of middle or better quality” was sufficiently definite 
because a reasonable person in the same circumstances as 
the recipient of the proposal could perceive the description 
to be sufficiently definite.27 Another court assumed that an 
offer to purchase monoammoniumphosphate with the spec-
ification “P 205 52 per cent +/–1 per cent, min 51 per cent” 
was a sufficiently definite indication of the quality of the 
goods ordered.28 If, however, the parties are unable to agree 
on the quality of the goods ordered there is no contract.29 

FIXING OR DETERMINING THE QUANTITY

9.	 To be sufficiently definite under the second sentence of 
paragraph (1) a proposal must expressly or implicitly fix or 
make provision for determining the quantity.30 The following 
quantity designations have been found sufficiently definite: 
a reference to “700 to 800 tons” of natural gas when usage 
in the natural gas trade treated the designation as adequate;31 
“an order up to 250,000 pounds” of soy lecithin;32 “a greater 
number of Chinchilla furs” because the buyer accepted the 
furs tendered without objection;33 “three truck loads of eggs” 
because the other party reasonably understood or ought to 
have understood that the trucks should be filled to their full 
capacity;34 “20 truck loads of tinned tomato concentrate” 
because the parties understood the meaning of these terms 
and their understanding was consistent with the understand-
ing in the trade;35 “10,000 tons +/–5 per cent”.36 A court has 
found that a buyer’s proposal that expressly designated no 
specific quantity was sufficiently definite because, under an 
alleged customary usage, the proposal would be construed 
as an offer to purchase the buyer’s needs from the offeree.37 
Another court found that the seller’s delivery of 2,700 pairs 
of shoes in response to the buyer’s order of 3,400 pairs was 
a counter-offer accepted by the buyer when it took delivery; 
the contract was therefore concluded for only 2,700 pairs.38 
It was also held that the crop to be harvested from a defined 
10 ha piece of land was a sufficiently definite quantity.39 

10.	 A distribution agreement specifying terms on which the 
parties would do business and obliging the buyer to order a 
specified amount was found not sufficiently definite because 
it did not state a specific quantity.40 
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did not object was to be interpreted as the price charged 
under comparable circumstances in the trade concerned, as 
provided in the article 55 formula.57 Another court has con-
sidered the application of article 55 in a situation where the 
term “to be fixed during the season” was interpreted as an 
agreement that the parties wanted to agree on the price at 
a later point in time; it was held that this would not affect  
the validity of the contract since, according to article 6  
CISG, the parties are entitled to exclude the requirements 
of article 14 (1) sentence two and to disregard the minimum 
requirements for an offer.58 In this regard the type of goods 
(for example seasonal goods) as well as the agreed quantity 
play an important role, while other factors, such as the price 
for reselling the goods, might be of less importance.59 

16.	 Some decisions, however, have taken a more liberal 
approach by considering that a sales contract can be validly 
concluded without any reference to the price (express or 
implicit) by the parties; the price is then objectively deter-
mined by reference to a general price, i.e., under the arti-
cle 55 formula.55 Or, in the case of urgent transactions, if no 
price is mentioned it is assumed that the parties intended the 
price currently charged for such goods.56 

17.	 When enforcing an agreement notwithstanding the fact 
that the parties had not fixed the price in their original negoti-
ations, one court has invoked article 55. In that case, the court 
stated that the price set out in a corrected invoice issued by 
the seller at the request of the buyer and to which the buyer 
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pace.edu (see full text of the decision).
	 32 U.S. District Court, Delaware, United States, 9 May 2008 (Solae, LLC v. Hershey Canada, Inc.), available on the Internet at www.cisg.
law.pace.edu.
	 33 CLOUT case No. 106 [Oberster Gerichtshof, Austria, 10 November 1994] (citing article 8 (2), (3)) (see full text of the decision).
	 34 Landgericht Oldenburg, Germany, 28 February 1996, English translation available on the Internet at www.cisg.law.pace.edu (citing  
article 8 (2)).
	 35 Oberlandesgericht Hamburg, Germany, 4 July 1997, Unilex.
	 36 CLOUT case No. 189 [Oberster Gerichtshof, Austria, 20 March 1997] (remanding to lower court to determine whether other elements of 
acceptance were sufficiently definite).
	 37 CLOUT case No. 579 [U.S. District Court, Southern District of New York, United States, 10 May 2002, Federal Supplement (2nd Series) 
201, 236 ff. Confirmed by U.S. District Court, Southern District of New York, United States, 21 August 2002 (Geneva Pharmaceuticals Tech. 
Corp. v. Barr Labs. Inc.), available on the Internet at www.cisg.law.pace.edu.
	 38 CLOUT case No. 291 [Oberlandesgericht Frankfurt a.M., Germany, 23 May 1995].
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	 39 Oberlandesgericht Brandenburg, Germany, 3 July 2014, Internationales Handelsrecht 2014, 228 = CISG-online No. 2543.
	 40 CLOUT case No. 187 [U.SD. District Court, Southern District of New York, United States, 23 July 1997] (see full text of the decision).
	 41 CLOUT case No. 106 [Oberster Gerichtshof, Austria, 10 November 1994].
	 42 CLOUT case No. 52 [Fovárosi Biróság, Hungary, 24 March 1992] (citing article 9 (1)).
	 43 CLOUT case No. 155 [Cour de cassation. France, 4 January 1995], English translation available on the Internet at www.cisg.law.pace.
edu affirming, CLOUT case No. 158 [Cour d’appel, Paris, France, 22 April 1992] (“à revoir en function de la baisse du marché”).
	 44 ICC award No. 8324, 1995, Unilex.
	 45Landgericht Neubrandenburg, Germany, 3 August 2005, English translation available on the Internet at www.cisg.law.pace.edu.
	 46 CLOUT case No. 53 [Legfelsóbb Biróság, Hungary, 25 September 1992] (see full text of the decision, available on the Internet at  
www.cisg.law.pace.edu).
	 47 CLOUT case No. 139 [Tribunal of International Commercial Arbitration of the Russian Federation Chamber of Commerce and Industry, 
Russian Federation, award in case No. 309/1993 of 3 March 1995]; Federation Chamber of Commerce and Industry, Russian Federation, 
award in case No. 304/1993 of 3 March 1995, published in Rozenberg, Practika of Mejdunarodnogo Commercheskogo Arbitrajnogo Syda: 
Haychno-Practicheskiy Commentariy 1997, No. 21 [46–54] (citing article 8).
	 48 CLOUT case No. 330 [Handelsgericht des Kantons St. Gallen, Switzerland, 5 December 1995] (fax “ordering” software devices suffi-
ciently definite notwithstanding failure to mention price).
	 49 CLOUT case No. 1451 [Supreme Court, Czech Republic, 25 June 2008], English translation available on the Internet at www.cisg.law.
pace.edu (considering that article 55 concerning the purchase price is applicable only on the condition that the agreement has been validly 
concluded).
	 50 See also Oberlandesgericht Frankfurt a.M., Germany, 15 March 1996, available on the Internet at www.cisg-online.ch (citing articles 14 
and 55 when expressing doubt parties had undertaken obligations), affirmed, CLOUT case No. 236 [Bundesgerichtshof, Germany, 23 July 
1997] (no citation to articles 14 or 55); CLOUT case No. 410 [Landgericht Alsfeld, Germany, 12 May 1995], English translation available 
on the Internet at www.cisg.law.pace.edu (court indicates that buyer did not allege circumstances from which a lower price could establish a 
contract in accordance with article 55) (see full text of the decision); Kantonsgericht Freiburg, Switzerland, 11 October 2004, English transla-
tion available on the Internet at www.cisg.law.pace.edu (a proposal with no price is not an offer); Tribunal of International Commercial Arbi-
tration at the Russian Chamber of Commerce and Industry, Russian Federation, 9 April 2004, English Translation available on the Internet at  
www.cisg.law.pace.edu (a clause about the price requiring it to be agreed within a settled period of time (yet, it was not agreed), served as a 
foundation for the declaration that the contract was not concluded for the following period, citing articles14 and 55 as well as domestic law).
	 51 CLOUT case No. 343 [Landgericht, Darmstadt, Germany 9 May 2000] (parties’ agreement as to price enforceable even if price different 
from that of the market); CLOUT case No. 106 [Oberster Gerichtshof, Austria, 10 November 1994] (transaction between a German seller and 
an Austrian buyer; parties had fixed the price in a contract concluded by offer and acceptance; the court therefore reversed an intermediate 
court’s application of article 55).
	 52 CLOUT case No. 139 [Tribunal of International Commercial Arbitration at the Russian Federation Chamber of Commerce and Industry, 
Russian Federation, award in case No. 309/1993 of 3 March 1995] (transaction between a Ukrainian seller and an Austrian buyer; court found 
that buyer may have separate claim for seller’s failure to propose a price during the designated time).
	 53 CLOUT case No. 53 [Legfelsóbb Biróság,, Hungary, 25 September 1992], English translation available on the Internet at www.cisg.law.
pace.edu (transaction between a U.S. seller and a Hungarian buyer).
	 54 CLOUT case No. 151 [Cour d’appel, Grenoble, France, 26 February 1995], English translation available on the Internet at www.cisg.law.
pace.edu (buyer had accepted invoices with higher than market prices).
	 55 CLOUT No. 934 [Tribunal cantonal du Valais, Switzerland, 27 April 2007], English translation available on the Internet at www.cisg.law.
pace.edu (obiter dicta).
	 56 CLOUT No. 934 [Tribunal cantonal du Valais, Switzerland, 27 April 2007], English translation available on the Internet at www.cisg.law.
pace.edu (considering in a sale of an oven that if the buyer passes an order for generic goods which he never acquired before and without any 
reference to a price, this order constitutes an invitation to bid and the seller makes an offer to contract by delivering the goods and the buyer 
accepts this offer by performing an act).
	 57 CLOUT case No. 215 [Bezirksgericht St. Gallen, Switzerland 3 July 1997] (transaction between a Dutch seller and Swiss buyer; buyer’s 
subsequent conduct interpreted as establishing buyer’s intent to conclude a contract).
	 58 Landgericht Neubrandenburg, Germany, 3 August 2005, English translation available on the Internet at www.cisg.law.pace.edu (sour 
cherries, applying article 55 to the several possible interpretations: determinable price under article14 or open price contract under article 55; 
but also finding that the price was impliedly agreed upon the acceptance of the first partial delivery and the invoice issued).
	 59 Landgericht Neubrandenburg, Germany, 3 August 2005, English translation available on the Internet at www.cisg.law.pace.edu (see full 
text of the decision).
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Article 15

	 (1)	 An offer becomes effective when it reaches the offeree.

	 (2)	 An offer, even if it is irrevocable, may be withdrawn if the withdrawal reaches 
the offeree before or at the same time as the offer.

OVERVIEW—ARTICLE 15 (1)

1.	 Paragraph (1) of article 15 provides that an offer 
becomes effective when it reaches the offeree. Article 24 
defines when a revocation “reaches” the offeree. Although 
paragraph (1) has been cited,1 no reported decision has inter-
preted it.

OVERVIEW—ARTICLE 15 (2)

2.	 Paragraph (2) provides that an offeror may withdraw 
its offer if the withdrawal reaches the offeree before or at the 
same time as the offer. After the offer reaches the offeree, the 
offeror may no longer withdraw the offer, but may be enti-
tled to revoke the offer in accordance with article 16. There 
are no reported cases applying paragraph (2).

Notes

	 1 CLOUT Case No. 430 [Oberlandesgericht München, Germany, 3 December 1999], see also Unilex (citing articles 14, 15(1), 18 and 23); 
CLOUT case No. 308 [Federal Court of Australia, 28 April 1995], excerpt available on the Internet at www.cisg.law.pace.edu (citing articles 
8, 11, 15 (1), 18 (1) and 29 (1) when holding that parties had concluded contract with a retention of title clause). The following decisions cite 
article 15 in general, but because they do not involve withdrawal of an offer—the issue addressed in article 15(2)—the citations effectively 
refer to paragraph (1) of article 15: CLOUT case No. 318 [Oberlandesgericht Celle, Germany, 2 September 1998] (citing articles 14, 15 and 
18 when finding that parties had concluded a contract); Landgericht Oldenburg, Germany, 28 February 1996, Unilex (citing articles 14, 15, 
16, 17, 18 and 19); CLOUT case No. 291 [Oberlandesgericht Frankfurt a.M., Germany, 23 May 1995] (citing articles 14, 15, 18 (3), 19 (1) 
and (3)) (see full text of the decision); Landgericht Krefeld, Germany, 24 November 1992, English translation available on the Internet at 
www.cisg.law.pace.edu (citing articles 15 and 18).
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OVERVIEW—ARTICLE 16 (1)

1.	 Paragraph (1) of article 16 sets out rules for the effective 
revocation of an offer. “Revocation” of an offer under arti- 
cle 16 (1) is distinguished from “withdrawal” of an offer under 
article 15 (2): withdrawal refers to a retraction of an offer that 
reaches the offeree before or at the same time as the offer 
reaches the offeree, whereas revocation refers to a retraction of 
an offer that reaches the offeree after the offer has reached the 
offeree.1 Until a contract is concluded, article 16 (1) empowers 
an offeror to revoke the offer provided the revocation reaches 
the offeree before he has dispatched an acceptance, unless the 
offer cannot be revoked by virtue of article 16 (2). Under arti-
cles 18 and 23, a contract is not concluded until the offeree’s 
indication of assent reaches the offeror (except where article 18 
(3) applies); thus the rule of article 16 (1) precluding revoca-
tion from the time an acceptance is dispatched may block rev-
ocation for a period before the contract is concluded. A small 
number of cases refer to paragraph (1) article 16 CISG.2 

OVERVIEW—ARTICLE 16 (2)

2.	 Subparagraph (a) of paragraph (2) provides that  
an offer cannot be revoked if it indicates that it is irrev-
ocable, whether by stating a fixed time for acceptance 
or otherwise. There are no reported cases applying this 
subparagraph.

3.	 Subparagraph (b) of paragraph (2) provides that an 
offer cannot be revoked if the offeree relied on the offer 
and it was reasonable for him to do so. This subpara-
graph has been cited as evidence of a general principle of  
estoppel (“venire contra factum proprium”),3 and as a 
general principle applicable to revocation of a declara-
tion of avoidance of the contract.4 It has also been held 
that domestic legal rules on promissory estoppel are 
not pre-empted except when the Sales Convention pro-
vides the equivalent of promissory estoppel, as it does in 
subparagraph (b).5

Article 16

	 (1)	 Until a contract is concluded an offer may be revoked if the revocation reaches 
the offeree before he has dispatched an acceptance.

	 (2)	 However, an offer cannot be revoked:

	 (a)	 If it indicates, whether by stating a fixed time for acceptance or otherwise, that it 
is irrevocable; or

	 (b)	 If it was reasonable for the offeree to rely on the offer as being irrevocable and 
the offeree has acted in reliance on the offer.

Notes

	 1 Article 24 defines when an offer or other expression of intention—presumably including a withdrawal or a revocation of an offer—
“reaches” the offeree.
	 2 See Higher Court in Ljubljana, Slovenia, 9 April 2008, English editorial remarks available on the Internet at www.cisg.law.pace.edu (hold-
ing that an attempted revocation of the offer which was received by the offeree after the acceptance was dispatched (and also after the offeree 
had shipped the goods) was ineffective under article 16 (1)). The following decision cites article 16, but because the case did not involve 
irrevocability of the offer—see paragraph 2—the citation effectively refers to paragraph (1) of article 16: Landgericht Oldenburg, Germany, 
28 February 1996, English translation available on the Internet at www.cisg.law.pace.edu (citing articles 14, 15, 16, 17, 18 and 19).
	 3 CLOUT case No. 94 [Internationales Schiedsgericht der Bundeskammer der gewerblichen Wirtschaft-Wien, Austria, 15 June 1994], see 
also Unilex (seller’s continued requests for information about complaints induced buyer to believe that seller would not raise defence that 
notice of non-conformity was not timely).
	 4 CLOUT Case No. 999 [Ad hoc Arbitral Tribunal, Denmark, 10 November 2000] (also citing article 7(2)).
	 5 CLOUT case No. 579 [U.S. District Court, Southern District of New York, United States, 10 May 2002] (201 Federal Supplement  
(2nd Series) 236 (finding limited to scope of promissory estoppel as claimed by buyer). Confirmed by U.S. District Court, Southern  
District of New York, United States, 21 August 2002 (Geneva Pharmaceuticals Tech. Corp. v. Barr Labs. Inc.), available on the Internet at 
www.cisg.law.pace.edu.   
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Article 17

An offer, even if it is irrevocable, is terminated when a rejection reaches the offeror.

OVERVIEW

1.	 Article 17 states that an offer terminates when a rejection reaches the offeror. This is true whether or not the offer is irrev-
ocable. Article 24 defines when a revocation “reaches” the offeror. Although article 17 has been cited,1 there are no reported 
cases interpreting it.

Notes

	 1 Landgericht Oldenburg, Germany, 28 February 1996, English translation available on the Internet at www.cisg.law.pace.edu (citing  
articles 14, 15, 16, 17, 18 and 19).
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OVERVIEW

1.	 Article 18 is the first of five articles that deal with 
the acceptance of an offer. Paragraph (1) of article 18 
addresses what constitutes the acceptance of an offer, while 
paragraphs (2) and (3) determine when an acceptance is 
effective. Article 19 qualifies article 18 by providing rules 
for when a purported acceptance so modifies an offer that 
the reply is a counter-offer.

2.	 Decisions have applied article 18 not only to offers 
to conclude a contract but also to acceptance of counter- 
offers,1 proposals to modify the contract2 and proposals 
to terminate the contract.3 The provisions of article 18 
have also been applied to matters not covered by the Sales 
Convention.4 

INDICATION OF ASSENT TO AN OFFER

3.	 Pursuant to article 18 (1), an offeree accepts an offer 
by a statement or other conduct indicating assent. Whether 
or not the statement or conduct indicates assent is sub-
ject to interpretation in accordance with the rules of para- 
graphs (1) and (2) of article 8.5 All the circumstances, 
including negotiations prior to conclusion of the contract 
and the course of performance after conclusion, are to be 
taken into account in accordance with paragraph (3) of 
article 8.6 If a statement or conduct indicating assent to an 
offer cannot be found, there is no contract under Part II of 
the CISG.7 

4.	 Only the offeree of a proposal to conclude a contract 
is entitled to accept the offer.8 A party who negotiates or 
accepts an offer in a foreign language must bear the risk of 
understanding the intricacies of the meaning of the foreign 
language (article 8).9

5.	 Whether an offeree’s reply indicating assent to an offer 
but modifying that offer is an acceptance or a counter-of-
fer is determined by article 19.10 Whether a counter-offer is 
accepted is then determined by article 18.11 

6.	 An indication of assent may be made by an oral or 
written statement12 or by conduct.13 The following conduct 
has been found to indicate assent: buyer’s acceptance of 
goods;14 buyer’s payment for the goods;15 a third party’s 
taking delivery of goods;16 delivery of the goods by the 
seller;17 seller’s acceptance of a bank guarantee, and the 
start-up of production of the goods;18 issuance of letter of 
credit;19 signing invoices to be sent to a financial institu-
tion with a request that it finance the purchase;20 sending 
a reference letter to an administrative agency;21 drawing 
up and issuing a pro forma invoice;22 sending invoices and 
packing lists;23 a handshake by the representatives of the 
parties;24 sealing and sending back the purchase order;25 
issuing a bank transfer as an advance payment;26 cash-
ing a cheque;27 holding on to seller’s confirmation of the 
order and continuously requesting the seller to effect an 
expeditious delivery.28

SILENCE OR INACTIVITY AS ASSENT  
TO AN OFFER

7.	 In the absence of other evidence indicating assent to 
an offer, an offeree’s silence or inactivity on receiving an 
offer does not amount to an acceptance.29 By virtue of arti- 
cle 9 (1), however, parties are bound by practices established 
between themselves and these practices may indicate assent 
to an offer notwithstanding the silence or inactivity of the 
addressee.30 Parties are also bound by usages as provided in 
paragraphs (1) and (2) of article 9, and these usages may give 
rise to acceptance of an offer notwithstanding the address-
ee’s silence or inactivity.31 One court stated that a course 
of dealing between the parties required an offeree to object 

Article 18

	 (1)	 A statement made by or other conduct of the offeree indicating assent to an offer 
is an acceptance. Silence or inactivity does not in itself amount to acceptance.

	 (2)	 An acceptance of an offer becomes effective at the moment the indication of 
assent reaches the offeror. An acceptance is not effective if the indication of assent does 
not reach the offeror within the time he has fixed or, if no time is fixed, within a reasonable 
time, due account being taken of the circumstances of the transaction, including the rapidity  
of the means of communication employed by the offeror. An oral offer must be accepted 
immediately unless the circumstances indicate otherwise.

	 (3)	 However, if, by virtue of the offer or as a result of practices which the parties 
have established between themselves or of usage, the offeree may indicate assent by 
performing an act, such as one relating to the dispatch of the goods or payment of the 
price, without notice to the offeror, the acceptance is effective at the moment the act is 
performed, provided that the act is performed within the period of time laid down in the 
preceding paragraph.
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promptly to an offer, and that the party’s delay in object-
ing constituted acceptance of the offer.32 A buyer’s failure 
to exercise any remedy under the Convention in response 
to the seller’s proposal that the buyer examine the delivered 
goods and resell them was construed as acceptance of an 
offer to terminate the contract.33 One court has asserted that, 
in its treatment of silence, article 18 represents the principle 
of good faith, which is also one of the general principles of 
the CISG.34 A good faith obligation to provide a response to 
a proposal has also been suggested in some decisions, pro-
vided certain circumstances are met.35 Furthermore, a court 
has considered invalid a statement of an offeror deeming the 
addressee’s silence as acceptance.36 

EFFECTIVENESS—TIME LIMITS  
FOR ACCEPTANCE

8.	 Paragraph (2) of article 18 provides that, except in 
the circumstances set out in paragraph (3), an acceptance 
becomes effective at the moment the indication of assent 
reaches the offeror provided it does so within the time limit 
for acceptance. The acceptance “reaches” the offeror when 
article 24 is satisfied. By virtue of article 23, a contract is 
concluded when the acceptance becomes effective.37 

9.	 To be effective, however, the acceptance must reach the 
offeror within the time limits set by paragraph (2) of article 18  
as modified by article 21 on late acceptance. Article 20 pro-
vides rules of interpretation for determining the time limits 
for acceptance. As provided in article 21, an offer cannot 

be accepted after the time limit expires unless the offeror 
informs the offeree without delay that the acceptance  
is effective.38  

10.	 Article 18 (2) provides a special rule for oral offers: an oral 
offer must be accepted immediately unless the circumstances 
indicate otherwise.39 One court has indicated that oral offers 
include conversations face-to-face, by telephone, or by any 
other technical or electronic means of communication that 
allows immediate oral contact; but not statements captured in 
a material medium such as, notably, a fax.40 

EFFECTIVENESS BY PERFORMANCE OF ACT

11.	 An acceptance is effective at the moment the offeree 
performs an act indicating assent to the offer, provided the 
offeree is authorized, by virtue of the offer or as a result of 
practices which the parties have established between them-
selves or of usage, to indicate its acceptance of the offer by 
an act without notice to the offeror.41 Several decisions have 
cited paragraph (3) rather than paragraph (1) for the proposi-
tion that a contract may be concluded by the performance of 
an act by the offeree.42 In one case the court recognized the 
receipt of the goods by the buyer as an effective acceptance 
which meant the conclusion of the contract.43 In another 
case, a Supreme Court has held that a sales contract was 
concluded at the moment at which the offeree who denied 
having accepted the offer used the delivered goods for con-
struction work.44 Receipt of a notice of this kind of accept-
ance was unnecessary under the circumstances.

Notes

	 1 CLOUT case No. 291 [Oberlandesgericht Frankfurt a.M., Germany, 23 May 1995], English translation available on the Internet at  
www.cisg.law.pace.edu (delivery of 2,700 pairs of shoes in response to order of 3,400 pairs was a counter-offer accepted by buyer when it took 
delivery).
	 2 CLOUT case No. 251 [Handelsgericht des Kantons Zürich, Switzerland, 30 November 1998] (no acceptance in communications regard-
ing modification) (see full text of the decision); CLOUT case No. 347 [Oberlandesgericht Dresden, Germany, 9 July 1998], English transla-
tion available on the Internet at www.cisg.law.pace.edu (proposal to modify in commercial letter of confirmation not accepted) (see full text 
of the decision); CLOUT case No. 193 [Handelsgericht des Kantons Zürich, Switzerland, 10 July 1996] (proposal to modify not accepted by 
silence of addressee); CLOUT case No. 133 [Oberlandesgericht München, Germany, 8 February 1995] (proposal to modify time of delivery 
not accepted) (see full text of the decision); CLOUT case No. 203 [Cour d’appel, Paris, France, 13 December 1995] (proposal to modify in 
letter of confirmation not accepted).
	 3 CLOUT case No. 120 [Oberlandesgericht Köln, Germany, 22 February 1994] (acceptance of proposal to terminate contract); China 
International Economic and Trade Arbitration Commission, People’s Republic of China, 1 April 1993, Unilex (acceptance of proposal to 
terminate), also available on the Internet at www.cisg.law.pace.edu.
	 4 CLOUT case No. 308 [Federal Court of Australia, Australia, 28 April 1995] (applying article 18 to determine whether retention of title 
clause was accepted).
	 5 CLOUT case No. 429 [Oberlandesgericht Frankfurt a.M., Germany, 30 August 2000], English translation available on the Internet at 
www.cisg.law.pace.edu (sending of promissory note interpreted as not an acceptance).
	 6 See, for example, CLOUT case No. 1193 [Comisión para la Protección del Comercio Exterior de México, Mexico, 29 April 1996] (alleged 
seller’s letter in reply to offer, letter of credit naming it as payee, and subsequent conduct of the parties evidenced conclusion of contract); 
CLOUT case No. 23 [U.S. District Court, Southern District of New York, United States, 14 April 1992] (course of dealing created duty to 
respond to offer).
	 7 CLOUT case No. 173 [Fovárosi Biróság, Hungary, 17 June 1997], English translation available on the Internet at www.cisg.law.pace.edu 
(no clear agreement to extend distribution contract); CLOUT case No. 135 [Oberlandesgericht Frankfurt a.M., Germany, 31 March 1995], 
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	 8 CLOUT case No. 239 [Oberster Gerichtshof, Austria, 18 June 1997] (remand to determine whether the offer was made to a mercantile agent).
	 9 Landgericht Kassel, Germany, 15 February 1996, English translation available on the Internet at www.cisg.law.pace.edu (stating that, if 
the offeree is uncertain of the meaning of an offer in a foreign language, the offeree must raise objections in order to get sufficient certainty, 
make further inquiries, or use a professional translation).
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OVERVIEW

1.	 Article 19 qualifies article 18 by providing that a pur-
ported acceptance which modifies the offer is a rejection of 
the offer and is considered instead to be a counter-offer.1 Par-
agraph (1) of article 19 states this basic proposition, while 
paragraph (2) makes an exception for immaterial modifica-
tions to which the offeror does not object. Paragraph (3) lists 
matters which are considered material.

MATERIAL MODIFICATIONS

2.	 Paragraph (1) provides that a reply to an offer that adds 
to, limits or otherwise modifies the offer is a rejection of the 
offer.2 Several decisions have reviewed the parties’ exchange 
of multiple communications and have concluded, without 
specifying the modifications, that at no point was there an 
acceptance of an offer.3 

3.	 Paragraph (3) lists matters that, if they are the sub-
ject of a modification in a reply to an offer, render the  
modification material. Modifications relating to the follow-
ing listed matters have been found to be material: price;4 
payment;5 quality and quantity of the goods;6 place and time 
of delivery;7 settlement of disputes.8 One decision has stated, 
however, that modifications of matters listed in paragraph 
(3) are not material if the modifications are not considered 
material by the parties or in the light of usages.9 Another 
decision stated that article 19 (3) merely comprised a  
rebuttable presumption of material modification of the offer, 
of which rebutting evidence was adduced, the buyer in  
the relevant case not having reported the discrepancy 
between the order and the buyer’s reply vis-à-vis the  
quantity of goods ordered, and the modified order hav-
ing been executed.10 A matter not included in that list has  
also been considered a material alteration: a requirement  
that the buyer be accepted by the seller’s credit insur-
ance.11 Thus the list in article 19 (3) has been considered 
non-exhaustive.12 

IMMATERIAL MODIFICATIONS

4.	 Paragraph (2) provides that a reply with immaterial 
modifications of the offer constitutes an acceptance (and 
that the resulting contract includes the modified terms of the 
reply) unless the offeror notifies the offeree without undue 
delay that the offeror objects to the modifications.13 One 
court has stated that modifications that favour the addressee 
are not material and do not have to be accepted expressly 
by the other party.14 Modifications that are irrelevant to 
the addressee have also been considered immaterial. Small 
changes in the quantity of the goods indicated in the offer-
ee’s reply were found by the court to be immaterial since 
they followed from the specifics of the way the goods were 
contained and packaged.15  

5.	 The following modifications have been found to be 
immaterial: language stating that the price would be mod-
ified by increases as well as decreases in the market price, 
and deferring delivery of one item;16 seller’s standard term 
reserving the right to change the date of delivery;17 altering 
the shipping time but not the delivery time;18 a modifica-
tion of the transport costs;19 an increase in the quantity of 
goods20 an adjustment of the quantity of the goods in each 
delivery without changing the total amount;21 a change in a 
bank guarantee;22 a request that buyer draft a formal termi-
nation agreement;23 a request to treat the contract confiden-
tial until the parties make a joint public announcement;24 a 
provision requiring that buyer reject delivered goods within 
a stated period;25 deletion of a liability clause for contract 
violations.26  

CONFLICTING STANDARD TERMS

6.	 The Convention does not have special rules to address 
the issues raised when a potential seller and buyer both use 
standard contract terms prepared in advance for general 
and repeated use (the so-called “battle of the forms”). A 
conflict exists when the two sets of terms differ partially, 

Article 19

	 (1)	 A reply to an offer which purports to be an acceptance but contains ad-
ditions, limitations or other modifications is a rejection of the offer and constitutes a  
counter-offer.

	 (2)	 However, a reply to an offer which purports to be an acceptance but contains 
additional or different terms which do not materially alter the terms of the offer constitutes 
an acceptance, unless the offeror, without undue delay, objects orally to the discrepancy or 
dispatches a notice to that effect. If he does not so object, the terms of the contract are the 
terms of the offer with the modifications contained in the acceptance.

	 (3)	 Additional or different terms relating, among other things, to the price, pay-
ment, quality and quantity of the goods, place and time of delivery, extent of one party’s 
liability to the other or the settlement of disputes are considered to alter the terms of the  
offer materially.
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and also when one of the standard terms does not contain 
provisions on an issue expressly included in the other’s set 
of standard terms.27 Several decisions conclude that the 
parties’ performance notwithstanding partial contradic-
tion between their standard terms established an enforce-
able contract.28 As for the terms of these contracts, several 
decisions would include those terms on which the parties 
substantially agreed, and replace those standard terms that 
(after appraisal of all the terms)29 with the default rules of 
the Convention (knock-out rule); several other decisions 

give effect to the standard terms of the last person to make 
an offer or counter-offer that is then deemed accepted 
by subsequent performance by the other party (last-shot 
rule).30 Another decision refused to give effect to the stand-
ard terms of either party: the seller was not bound by the 
buyer’s terms on the back of the order form in the absence 
of a reference to them on the front of the form, while the 
seller’s terms—included in a confirmation letter sent after 
the contract was concluded—were not accepted by the 
buyer’s silence.31 
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OVERVIEW

1.	 Article 20 sets out rules for calculating the time in which an offeree must accept an offer.

2.	 Paragraph (1) defines when a time period for acceptance begins to run. The paragraph distinguishes between communica-
tions that involve a delay between dispatch and receipt (sentence 1) and instantaneous communications (sentence 2). There are 
no reported cases applying this paragraph.

3.	 Paragraph (2) addresses the effect of official holidays and non-business days on the calculation of the time period.  
There are no reported cases applying this paragraph.

Article 20

	 (1)	 A period of time for acceptance fixed by the offeror in a telegram or a letter be-
gins to run from the moment the telegram is handed in for dispatch or from the date shown 
on the letter or, if no such date is shown, from the date shown on the envelope. A period of 
time for acceptance fixed by the offeror by telephone, telex or other means of instantaneous 
communication, begins to run from the moment that the offer reaches the offeree.

	 (2)	 Official holidays or non-business days occurring during the period for accept-
ance are included in calculating the period. However, if a notice of acceptance cannot be 
delivered at the address of the offeror on the last day of the period because that day falls on 
an official holiday or a non-business day at the place of business of the offeror, the period 
is extended until the first business day which follows.
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Article 21

	 (1)	 A late acceptance is nevertheless effective as an acceptance if without delay the 
offeror orally so informs the offeree or dispatches a notice to that effect.

	 (2)	 If a letter or other writing containing a late acceptance shows that it has been 
sent in such circumstances that if its transmission had been normal it would have reached 
the offeror in due time, the late acceptance is effective as an acceptance unless, without 
delay, the offeror orally informs the offeree that he considers his offer as having lapsed or 
dispatches a notice to that effect.

OVERVIEW

1.	 Article 21 provides that a late acceptance is nevertheless 
effective if the conditions set out in paragraphs (1) or (2) are 
satisfied. Other provisions of Part II of the Convention defined 
when an acceptance is late. Thus article 18 (2) requires a 
timely acceptance to reach the offeror within the time period 
specified in that paragraph and calculated as provided in arti-
cle 20; article 24 defines when a revocation “reaches” the 
offeree. Article 18 (3), however, identifies circumstances in 
which an acceptance is effective when the offeree performs 
“an act, such as one relating to the dispatch of the goods or 
payment of the price, without notice to the offeror […]”.

2.	 Paragraph (1) provides that a late acceptance is effec-
tive if the offeror notifies the offeree without delay that 

the acceptance is effective.1 According to a Supreme Court 
decision, the contract is then retroactively concluded at 
the time the late acceptance reached the offeror (not when 
the offeror’s message reaches the offeree).2 The offeror’s  
confirming answer two months after the late acceptance is 
ineffective because it was not sent “without delay”3 while 
an answer after one week meets the requirements of a 
timely acceptance.4

3.	 Paragraph (2) provides that a “letter or other writing 
containing a late acceptance” is nevertheless effective as an 
acceptance if the writing shows that it would normally have 
reached the offeror within the time period for acceptance, 
unless the offeror notifies the offeree without delay that he 
considers the offer to have lapsed. There are no reported 
cases applying paragraph (2).

Notes

	 1 Court of Arbitration of the International Chamber of Commerce, 1994 (Arbitral award No. 7844), The ICC International Court of Arbi-
tration Bulletin (Nov. 1995) 72-73 (reference to Austrian law and the Convention for proposition that a late acceptance would not be effective 
unless the offeror notified the offeree without delay that the acceptance is effective). The same result was reached in Landgericht Hamburg, 
Germany, 21 December 2001, English translation available on the Internet at www.cisg.law.pace.edu (although the contract was considered 
concluded because it had been performed by the seller’s shipment of the goods and their acceptance by the buyer).
	 2 Bundesgerichtshof, Germany, 7 January 2014, Internationales Handelsrecht 2014, 56 = CISG-online No. 2477.
	 3 Oberlandesgericht Frankfurt, 24 March 2009, Internationales Handelsrecht 2010, 250 (252) = CISG-online No. 2165.
	 4 Oberlandesgericht Dresden, Germany, 30 November 2010, Internationales Handelsrecht 2011, 142 (144) = CISG-online No. 2183.
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OVERVIEW

1.	 Article 22 provides that an offeree may withdraw its acceptance if the withdrawal reaches the offeror before or at the 
same time as the acceptance becomes effective. An acceptance is generally effective at the moment it reaches the offeror in 
accordance with article 18 (2) (although in certain circumstances an acceptance by an act is effective when the act is performed, 
as provided in article 18 (3)). Article 24 defines when an acceptance and a withdrawal of an acceptance “reaches” the offeror. 
There are no reported cases applying this article.

Article 22

	 An acceptance may be withdrawn if the withdrawal reaches the offeror before or at the 
same time as the acceptance would have become effective.
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Article 23

	 A contract is concluded at the moment when an acceptance of an offer becomes effec-
tive in accordance with the provisions of this Convention.

INTRODUCTION

1.	 Article 23 provides that a contract is concluded when an 
acceptance of an offer becomes effective. Except as provided 
in article 18 (3), an acceptance is effective at the moment 
it reaches the offeror in accordance with article 18 (2). 
 The exception in article 18 (3) provides that an acceptance 
is effective at the moment the offeree performs an act if, by 
virtue of the offer or as a result of practices which the parties 
have established between themselves or of usage, the offeree 
is authorized to indicate its acceptance of the offer by an act 
without notice to the offeror.1 

INTERPRETATION AND THE TIME  
OF CONCLUSION OF A CONTRACT

2.	 A contract is concluded when the communications 
between and actions of the parties, as provided in article 18 
and as interpreted in accordance with article 8, establish that 
there has been an effective acceptance of an offer.2 One deci-
sion concluded that an offer that conditioned the contract on 

the approval of the parties’ respective Governments, when 
properly interpreted, did not postpone conclusion of the con-
tract under the Convention.3 Another decision found that a 
supplier and a potential subcontractor had agreed to condi-
tion the conclusion of the sales contract on the future award 
of a sub-contract by the main contractor.4 According to some 
decisions, the burden of proof concerning the conclusion of 
the contract lies on the party which relies on fact of such 
conclusion.5 

3.	 Once a contract is concluded, subsequent communica-
tions may be construed as proposals to modify the contract. 
Several courts subject these proposals to the Convention’s 
rules on offer and acceptance.6 

PLACE OF CONCLUSION OF A CONTRACT

4.	 Article 23 does not address where a contract is con-
cluded. One court deduced from article 23 that the contract 
was concluded at the place of business where the acceptance 
reached the offeror.7 

Notes

	 1 See CLOUT case No. 1516 [Oberster Gerichtshof, Austria, 13 December 2012], Internationales Handelsrecht 2013 (offeree who denies 
the acceptance of the offer uses the delivered goods for construction work; the contract is concluded at this moment).
	 2 CLOUT case No. 1193 [Comisión para la Protección del Comercio Exterior de México, Mexico, 29 April 1996]] (contract concluded 
when acceptance reached buyer-offeror); CLOUT case No. 134 [Oberlandesgericht München, Germany, 8 March 1995] (although Part II was 
not applicable because of an article 92 declaration, court held that the contract was concluded by the intention of the parties); CLOUT case 
No. 158 [Cour d’appel, Paris, France, 22 April 1992] (contract concluded when acceptance reached offeror); CLOUT case No. 5 [Landgericht 
Hamburg, Germany, 26 September 1990] (exchange of communications, interpreted in accordance with article 8, established parties’ intent 
to conclude contract) (see full text of the decision).
	 3 Fovárosi Biróság (Metropolitan Court), Budapest, Hungary, 10 January 1992, English translation available on the Internet at  
www.cisg.law.pace.edu, reversed on other grounds, CLOUT case No. 53 [Legfelsóbb Biróság, Hungary 25 September 1992] (see full text 
of the decision).
	 4 Arbitration Court of the International Chamber of Commerce, 1994 (Arbitral award No. 7844), The ICC International Court of Arbitra-
tion Bulletin (Nov. 1995) 72 73.
	 5 Cour d’appel Liège, Belgium, 28 April 2003, English translation available on the Internet at www.cisg.law.pace.edu (contract deemed 
not concluded due to insufficient proof); Kantonsgericht Freiburg, Switzerland, 11 October 2004, English translation available on the Inter-
net at www.cisg.law.pace.edu; Oberlandesgericht Dresden, Germany, 10 November 2006, English translation available on the Internet at  
www.cisg.law.pace.edu (a party who wants to derive legal consequences from the existence of a declaration of intent has the burden of prov-
ing the dispatch and reception of the notice; the case discussed the reception of a revocation of the offer and concluded that it was not proven 
by the sender that the addressee received it). See also Regional Court in Zilina, Slovakia, 29 March 2004, English translation available on the 
Internet at www.cisg.law.pace.edu (initially holding that the seller failed to prove conclusion of a valid contract of sale and failed to prove 
delivery of the goods, and thus the seller did not justify its claim for payment of the purchase price), reversed because new evidence was  
presented to confirm the existence of an international sales contract: Supreme Court, Slovakia, 20 October 2005, English translation available 
on the Internet at www.cisg.law.pace.edu, case returned to the court of first instance, which then confirmed the existence of the contract. 
Regional Court in Zilina, Slovakia, 8 January 2007, English translation available on the Internet at www.cisg.law.pace.edu (contract deemed 
concluded under article 23 CISG)). Also see Regional Court in Zilina, Slovakia, 18 June 2007, English translation available on the Internet 
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at www.cisg.law.pace.edu (holding that one of the contracts was not concluded because bills of lading submitted by the seller contained no  
signature or seal of the buyer and the seller did not submit any other evidence proving delivery of the goods or the conclusion of a tacit 
contract).
	 6 CLOUT case No. 395 [Tribunal Supremo, Spain, 28 January 2000] (proposal to modify price not accepted); CLOUT case No. 193  
[Handelsgericht des Kantons Zürich, Switzerland, 10 July 1996] (proposal to modify price not accepted by silence, citing article 18 (1)); 
CLOUT case No. 203 [Cour d’appel, Paris, France 13 December 1995] (confirmation letter sent after contract concluded was not accepted).
	 7 CLOUT case No. 308 [Federal Court of Australia, Australia, 28 April 1995] (German law applied because acceptance reached offeror at 
its place of business in Germany) (see full text of the decision).
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or mailing address. If the addressee does not have a place 
of business or mailing address, a communication reaches 
the addressee when it is delivered to his habitual resi-
dence. A communication delivered to the relevant address 
is effective even if the addressee has changed its address.2 
One court has stated that a declaration of intent reaches 
its addressee if it has entered the addressee’s sphere in a 
fashion that affords the latter the possibility, under nor-
mal circumstances, to become aware of the content of the 
declaration; and that any facilities set up by the addressee 
for the receipt of declarations of intent form part of the 
addressee’s sphere of control.3 

LANGUAGE OF COMMUNICATION

5.	 Article 24 does not expressly address whether a com-
munication in a language that the addressee is unable to 
understand “reaches” the addressee. Under paragraphs (1) 
and (2) of article 8, a party’s communication is to be inter-
preted in accordance with the common understanding of the 
parties or, absent such a common understanding, in accord-
ance with the understanding that a reasonable person of the 
same kind as the other party would have had in the same cir-
cumstances. One court has stated that, pursuant to article 8, 
a communication does not “reach” the addressee unless the 
language of the communication was agreed to by the parties, 
used by the parties in their prior dealings, or customary in 
the trade.4 Several other courts have given no effect to stand-
ard terms when they were not translated into the language of 
the other party.5 

OVERVIEW

1.	 Article 24 defines, for the purposes of Part II (governing 
formation of the contract), when a communication reaches the 
other party. Part II of the Convention refers to the time when 
a communication “reaches” the other party in articles 15 (1) 
(time when an offer becomes effective), 15 (2) (withdrawal of 
offer), 16 (1) (revocation of acceptance), 17 (rejection of an 
offer), 18 (2) (time when an acceptance becomes effective), 
20 (1) (commencement of time period for acceptance if an 
offer is made via instantaneous means of communication),  
21 (2) (late acceptance that normally would have arrived in 
time), and 23 (time of conclusion of contract).

SCOPE OF ARTICLE 24

2.	 Article 24 applies only to communications made before 
or at the time the contract is concluded. For communications 
after the contract is concluded, article 27 provides that the 
addressee bears the risk of non-receipt or of delay or error.1 

ORAL COMMUNICATIONS

3.	 An oral communication reaches the addressee when it is 
made to him. There are no reported cases applying this provision.

OTHER COMMUNICATIONS

4.	 Any other communication reaches the addressee when 
it is delivered to the addressee personally or to his business 

Article 24

	 For the purposes of the Part of the Convention, an offer, declaration of acceptance or 
any other indication of intention “reaches” the addressee when it is made orally to him or de-
livered by any other means to him personally, to his place of business or mailing address or,  
if he does not have a place of business or mailing address, to his habitual residence.

Notes

	 1 But see Arrondissementsrechtbank, Amsterdam, Netherlands, 5 October 1994, Unilex (applying article 24 to seller’s letter responding to 
buyer’s explanation for partial rejection of the goods).
	 2 Arrondissementsrechtbank, Amsterdam, the Netherlands, 5 October 1994, Unilex (seller’s letter in response to buyer’s explanation for 
partial rejection of the goods “reached” the buyer even though buyer did not actually receive it because of change of address).
	 3 Oberlandesgericht Dresden, Germany, 10 November 2006, English translation available on the Internet at www.cisg.law.pace.edu  
(a notice sent by fax to an office shared by the addressee with other companies).
	 4 CLOUT case No. 132 [Oberlandesgericht Hamm, Germany, 8 February 1995], English translation available on the Internet at www.cisg.
law.pace.edu (discussion of “language risk” in light of article 8).
	 5 CLOUT case No. 345 [Landgericht Heilbronn, Germany, 15 September 1997], English translation available on the Internet at  
www.cisg.law.pace.edu (standard terms stated exclusively in German language sent by a German seller to an Italian buyer); Amtsgericht Kehl,  
Germany, 6 October 1995, English translation available on the Internet at www.cisg.law.pace.edu (standard terms stated exclusively in  
German language sent by a German buyer to an Italian seller).
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PERMITTED RESERVATIONS BY  
CONTRACTING STATES

2.	 Under article 92 of the Sales Convention, a Contract-
ing State may declare that it is not bound by Part III of the 
Convention, in which case the Convention rules binding on 
that State would primarily be those in Part II on formation 
of the contract. No Contracting State has made such a dec-
laration. Two or more Contracting States that have the same 
or closely-related legal rules on sales matters may declare 
that the Convention is not to apply to sales contracts (or to 
their formation) where the parties have their places of busi-
ness in these States (article 94 (1)). A Contracting State may 
also make such a declaration if it has the same or closely- 
related legal rules on matters governed by the Convention as 
those of a non-Contracting State (article 94 (2)). Such a non- 
Contracting State may, when it becomes a Contracting State, 
declare that the Convention shall continue to be inapplicable 
to sales contracts (of the formation thereof) with persons in the 
earlier-declaring Contracting State (article 94 (3)). Denmark,  
Finland, Norway and Sweden made declarations that the 
Convention—including Part III thereof—is inapplicable 
with respect to contracts between parties located in those 
states or in Iceland. When Iceland became a Contracting 
State it declared that it would continue this arrangement.

OVERVIEW

1.	 If an international sales contract has been formed,  
Part III of the Sales Convention contains rules stating 
the substantive obligations of the parties created by the  
contract. Timing requirements for the application of these 
rules are set out in article 100 (b). Part III of the Con-
vention is comprised of Chapter I, “General Provisions”  
(articles 25-29); Chapter II, “Obligations of the Seller” 
(articles 30-52); Chapter III, “Obligations of the Buyer” 
(articles 53-65); Chapter IV, “Passing of Risk” (arti- 
cles 66-70); and Chapter V, “Provisions Common to the 
Obligations of the Seller and of the Buyer” (articles 71-88). 
Although CISG does not expressly provide general rules 
regarding the burden of proof, it has been held that the Con-
vention (rather than national law) governs the question of 
who bears the burden of proving the elements of provisions 
in Part III: the CISG, it was held, includes general princi-
ples providing that the party who claims a right based on a 
rule has the burden to prove that the rule’s conditions are 
met, and the other party has to prove the facts that exclude 
or are opposed to the application of the rule.1 

Notes

	 1 See, for example, CLOUT case No. 934 [Tribunal cantonal du Valais, Switzerland, 27 April 2007] (see full text of the decision). For other 
decisions addressing this burden of proof issue see the Digest for article 4 paragraphs 4-7 and the discussion of burden of proof in the digests 
for particular articles of the Convention (e.g., the Digest for article 35, paragraph 14).
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Part III, Chapter I

General provisions (articles 25-29)

OVERVIEW

1.	 Chapter I of Part III of the Convention, entitled “General Provisions,” encompasses four articles—articles 25-29. The 
first two of those articles deal with matters relating to avoidance of contract: article 25 defines a “fundamental breach,” which 
is a prerequisite for avoidance of contract under articles 49 (1) (a), 51 (2), 64 (1) (a), 72 (1), and 73 (1) and (2) (as well as a 
prerequisite for a buyer to require delivery of substitute goods under article 46 (2)); article 26 states that effective avoidance of 
contract requires notice to the other party. The remaining provisions of Chapter I cover a variety of matters. Article 27 addresses 
whether a notice under Part III is effective despite a delay or error in transmission or its failure to arrive. Article 28 permits a 
court to refuse to order specific performance in circumstances in which it would not do so under its own domestic law. Finally, 
article 29 governs modifications of contracts to which the Convention applies.
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buyer’s country.2 Therefore, e.g., the delivery of mussels 
with a cadmium content exceeding recommended levels in 
the buyer’s country has not been regarded as a fundamental 
breach (or, indeed, as a breach at all) since the buyer could 
not have expected that the seller would meet those standards 
and since the consumption of the mussels in small portions 
as such did not endanger a consumer’s health.3 However; 
the court in that case stated three exceptions from the rule 
that the seller need not know and observe the standards in 
the buyer’s country: (1) if the standards in both countries are 
identical; (2) if, before or at the conclusion of the contract, 
the buyer informed the seller about these standards, or (3) if 
due to special circumstances the seller knew or should have 
known about those standards because, e.g., it particularly 
specialised in exports to the buyer’s country or has a branch 
office there.4  

4.	 Article 25 provides further that a breach is fundamen-
tal only if the substantial deprivation of expectations caused 
by the breach was reasonably foreseeable to the breaching 
party. However, the provision does not mention the time at 
which the consequences of the breach must have been fore-
seeable. It has been expressly stated that the time of the con-
clusion of contract is the relevant time.5 

5.	 It has been held that the term fundamental breach 
should be interpreted restrictively.6 A Supreme Court found 
that, in case of doubt, no fundamental breach should be 
accepted.7 

SPECIFIC FUNDAMENTAL BREACH  
SITUATIONS

6.	 Courts have decided whether certain typical fact 
patterns constitute fundamental breaches. It has been 
determined on various occasions that complete failure to 
perform a basic contractual duty constitutes a fundamental 
breach of contract unless the party has a justifying reason 
to withhold its performance. This has been decided in the 
case of final non-delivery8 as well as in the case of final 
non-payment.9 However, if only a minor part of the contract 
is finally not performed (e.g., one delivery out of several 
deliveries is not made), the failure to perform is a simple, 
non-fundamental breach of contract.10 On the other hand 
a final and unjustified announcement of the intention not 
to fulfil one’s own contractual obligations has been found 
to constitute a fundamental breach.11 Likewise, the buyer’s 
insolvency and placement under administration has been 

INTRODUCTION

1.	 Article 25 defines the term “fundamental breach,” 
which is used in various provisions of the Convention. A 
fundamental breach as here defined is a prerequisite for cer-
tain remedies under the Convention, including a party’s right 
to avoid the contract under articles 49 (1) (a) and 64 (1) (a), 
and a buyer’s right to require delivery of replacements for 
goods that failed to conform to the contract (article 46 (2)). 
The phrase is also used in other provisions of the Convention 
in connection with avoidance of contract (see articles 51 (2),  
72 (1), 73 (1) and (2)). A fundamental breach also impacts 
the operation of the passage-of-risk provisions of the  
Convention—see article 70 and paragraph 13 of the Digest 
for Part III, Chapter IV. In general article 25 defines the  
border between situations giving rise to “regular” remedies 
for breach of contract—like damages and price reduction—
and those calling for more drastic remedies, such as avoid-
ance of contract.

DEFINITION OF FUNDAMENTAL  
BREACH IN GENERAL

2.	 A fundamental breach requires, first, that one party has 
committed a breach of contract. Breach of any obligation 
under the contract can suffice—provided the other require-
ments for a fundamental breach are present—irrespective of 
whether the duty was specifically contracted for between the 
parties or if, instead, it followed from the provisions of the 
Convention. Even the breach of a collateral duty can give 
rise to a fundamental breach. For example, where a manufac-
turer had a duty to reserve goods with a particular trademark 
exclusively for the buyer, and the manufacturer displayed 
the trademarked goods at a fair for sale (continuing to do so 
even after a warning by the buyer), the manufacturer was 
found to have committed a fundamental breach.1 

3.	 In order to rank as fundamental, a breach must be of 
a certain nature and weight. The aggrieved party must have 
suffered such detriment as to substantially deprive it of what 
it was entitled to expect under the contract. The breach must 
therefore nullify or essentially depreciate the aggrieved par-
ty’s justified contract expectations. What expectations are 
justified depends on the specific contract and the risk allo-
cation envisaged by the contract provisions, on customary 
usages, and on the provisions of the Convention. For exam-
ple, buyers cannot normally expect that delivered goods 
will comply with regulations and official standards in the 

Article 25

	 A breach of contract committed by one of the parties is fundamental if it results in 
such detriment to the other party as substantially to deprive him of what he is entitled to  
expect under the contract, unless the party in breach did not foresee and a reasonable  
person of the same kind in the same circumstances would not have foreseen such a result. 



	 Part three.  Sale of goods	 115

9.	 Special problems arise when the goods are defective 
but repairable. Some courts have held that easy repaira-
bility precludes finding a fundamental breach.27 Courts are 
reluctant to consider a breach fundamental when the seller 
offers and effects speedy repair without any inconvenience 
to the buyer.28 Also if the buyer itself repairs the goods and 
uses them this is evidence that he has not lost the interest 
in the contract and a fundamental breach must be denied.29 
This has been so held even though the seller had already 
unsuccessfully attempted to repair the defects over a  
whole year.

10.	 The violation of other contractual obligations can also 
amount to a fundamental breach. It is, however, necessary 
that the breach deprive the aggrieved party of the main bene-
fit of the contract and that this result could have been foreseen 
by the other party. Thus, a court stated that there is no fun-
damental breach in case of delivery of incorrect certificates 
pertaining to the goods if either the goods were neverthe-
less merchantable or if the buyer itself could—at the seller’s 
expense—easily acquire the correct certificates.30 Likewise, 
a typographical error in a bill of lading (“1999” instead of 
“1998”) does not constitute a fundamental breach and does 
not entitle the buyer to refuse payment.31 The unjustified 
denial of contract rights of the other party—e.g., a refusal 
to recognize the validity of a retention of title clause and 
the seller’s right to possession of the goods,32 or the unjusti-
fied denial of a valid contract after having taken possession 
of samples of the goods33—can amount to a fundamental 
breach of contract. The same is true when exclusive supply 
obligations or resale restrictions have been substantially vio-
lated,34 or when the buyer, under an FOB contract, refuses to 
perform its obligation to hire a ship so that it is impossible 
for the seller to deliver the goods free on board.35  

11.	 A delay in accepting the goods will generally not con-
stitute a fundamental breach, particularly when the delay is 
only for a few days.36 

12.	 The cumulation of violations of several contractual 
obligations makes a fundamental breach more probable, but 
does not automatically constitute a fundamental breach.37 In 
such cases, the existence of a fundamental breach depends 
on the circumstances of the case as well as on whether the 
breach resulted in the aggrieved party losing the main bene-
fit of, and its interest in, the contract.38 

BURDEN OF PROOF

13.	 Article 25 regulates to some extent the burden of 
proving its elements. The burden with regard to the foresee-
ability element of article 25 lies with the party in breach:39 
this party must prove that it did not foresee the substantial 
detrimental effect of its breach, and that a reasonable person 
of the same kind in the same circumstances would not have 
foreseen such an effect. Where the buyer however asserts 
that the seller should have known specificities of the produc-
tion procedure for which the buyer intended to use the goods, 
the buyer must at least substantiate those circumstances.40 
On the other hand, the aggrieved party has to prove that the 
breach substantially deprived it of what it was entitled to 
expect under the contract.41 

held to constitute a fundamental breach under article 64  
since it deprives the unpaid seller of what it was entitled 
to expect under the contract, namely payment of the full 
price.12 Similarly, a buyer’s refusal to open a letter of credit 
as required by the contract has been held to constitute a 
fundamental breach.13 It has also been determined that 
non-delivery of the first instalment in an instalment sale 
gives the buyer reason to believe that further instalments 
will not be delivered, and therefore a fundamental breach 
of contract was to be expected (article 73 (2)).14 

7.	 As a rule late performance—whether late delivery of 
the goods or necessary documents or late payment of the 
price—does not in itself constitute a fundamental breach 
of contract.15 Only when the time for performance is of 
essential importance either because it is so contracted16 or 
due to evident circumstances (e.g., seasonal goods)17 does 
delay as such amount to a fundamental breach.18 Although 
the date for delivery may be fixed by agreement, a short 
delay may nonetheless not constitute a fundamental breach 
if the buyer’s interests are not impaired.19 But even if a 
delay in delivery, in payment, or in taking delivery of 
the goods is generally not deemed a fundamental breach,  
the Convention allows the aggrieved party to fix an  
additional period of time for performance; if the party in 
breach fails to perform during that period, the aggrieved 
party may then declare the contract avoided (art- 
icles 49 (1) (b) and 64 (1) (b)).20 Therefore in such cases, 
but only in such cases, the lapse of the additional period 
turns a non-fundamental delay in performance into a suffi-
cient reason for avoidance.

8.	 If defective goods are delivered, the buyer can avoid 
the contract when the non-conformity of the goods is 
properly regarded as a fundamental breach of contract (arti- 
cle 49 (1) (a)). It therefore is essential to know under what 
conditions delivery of non-conforming goods constitutes 
a fundamental breach. Court decisions on this point have 
found that a non-conformity concerning quality remains 
a mere non-fundamental breach of contract as long as the 
buyer—without unreasonable inconvenience—can use the 
goods or resell them even at a discount.21 For example, the 
delivery of frozen meat that was too fat and too moist, and 
that consequently was worth 25.5 per cent less than meat 
of the contracted quality (according to an expert opinion), 
was not regarded as a fundamental breach of contract since 
the buyer had the opportunity to resell the meat at a lower 
price or to otherwise process it.22 On the other hand, if 
the non-conforming goods cannot be used or resold with 
reasonable effort this constitutes a fundamental breach and 
entitles the buyer to declare the contract avoided.23 This has 
been held to be the case as well where the goods suffered 
from a serious and irreparable defect although they were 
still useable to some extent (e.g., flowers which were sup-
posed to flourish the whole summer but did so only for part 
of it).24 Courts have considered a breach to be fundamental 
without reference to possible alternative uses or resale by 
the buyer when the goods had major defects and conform-
ing goods were needed for manufacturing other products.25 
The same conclusion has been reached where the non-con-
formity of the goods resulted from added substances the 
addition of which was illegal both in the country of the 
seller and the buyer.26 
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Notes

	 1 CLOUT case No. 2 [Oberlandesgericht Frankfurt a.M., Germany, 17 September 1991]; see also CLOUT case No. 217 [Handelsgericht des 
Kantons Aargau, Switzerland, 26 September 1997]. See also CLOUT case No. 154 [Cour d’appel Grenoble, France, 22 February 1995], also 
Journal du droit international 1995, 632 (breach of a re-import restriction); CLOUT case No. 282 [Oberlandesgericht Koblenz, Germany,  
31 January 1997], also in Internationales Handelsrecht 2003, 172 (breach of an exclusive distribution obligation).
	 2 CLOUT case No. 123 [Bundesgerichtshof, Germany, 8 March 1995]. See CLOUT case No. 418 [U.S. District Court, Eastern District 
of Louisiana, United States 17 May 1999] (in the same sense and relying on CLOUT case No. 123 [Bundesgerichtshof, Germany, 8 March 
1995]); CLOUT case No. 426 [Oberster Gerichtshof, Austria, 13 April 2000], also in Internationales Handelsrecht 2001, 117. See also Audi-
encia Provincial de Granada [Spain, 2 March 2000], Internationales Handelsrecht 2002, 82 (delivery of chicken meat that did not comply 
with slaughtering regulations in the buyer’s country held no breach at all); Oberster Gerichtshof, Austria, 25 January 2006, Internationales 
Handelsrecht 2006, 110 (delivery of pig liver whose import was rejected because it did not comply with import regulations).
	 3 CLOUT case No. 123 [Bundesgerichtshof, Germany, 8 March 1995].
	 4 See CLOUT case No. 123 [Bundesgerichtshof, Germany, 8 March 1995] and CLOUT case No. 418 [U.S. District Court, Eastern District 
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Article 26

	 A declaration of avoidance of the contract is effective only if made by notice to the 
other party.

OVERVIEW

1.	 Article 26 provides that avoidance of contract must be 
declared by the party who intends to terminate the contract, 
and that the declaration must be effected by notice to the 
other party. The Convention does not provide for an auto-
matic (ipso facto) avoidance of contract.1 It has nevertheless 
been held that notice of avoidance is unnecessary where a 
seller has “unambiguously and definitely” declared that it 
will not perform its obligations, since notice in such a situa-
tion would be a “mere formality,” the date of avoidance can 
be determined from the obligor’s declaration of the intention 
not to perform, and requiring notice of avoidance would be 
contrary to the mandate in article 7(1) to interpret the Con-
vention in a fashion that promotes the observance of goods 
faith in international trade.2 

2.	 The purpose of the notice requirement is to ensure that 
the other party becomes aware of the status of the contract. 
It has been held, however, that article 26 does not mean 
that the required notice must be made by instituting legal 
proceedings.3  

FORM OF NOTICE

3.	 The notice need not be given in a particular form (see 
also article 11). It therefore can be made in writing or even 
orally.4 Also, a notice in a statement of claim filed with a court 
suffices.5 The same is true for a notification by facsimile.6 

4.	 Article 26 does not mention the possibility of implicit 
notice, but several courts have dealt with this issue. One 
court found that the buyer’s mere purchase of substitute 
goods did not constitute a valid (implicit) notice of decla-
ration of avoidance;7 another court decided that the buyer 
did not give valid notice of avoidance by sending back the 
delivered goods without further explanation.8  

CONTENTS OF NOTICE

5.	 The notice must express with sufficient clarity that the 
party will not be bound by the contract any longer and con-
siders the contract terminated.9 Therefore, an announcement 
that the contract will be avoided in the future if the other 
party does not react,10 or a letter demanding either price 
reduction or taking the delivered goods back,11 or the mere 
sending back of the goods12 does not constitute a valid notice 
because the announcement, the alternative formulation, or 
the return of the goods does not state in unequivocal terms 
that the contract is now at an end. The same is true if a party 

merely requests damages,13 or if it declares avoidance with 
respect to a different contract.14 It appears, however, that the 
phrase “declaration of avoidance” or even the term “avoid-
ance” need not be used, nor need the relevant provision of the 
Convention be cited, provided that a party communicates the  
idea that the contract is presently terminated because of the 
other side’s breach. Thus, one court found that the buyer 
effectively gave notice by declaring that it could not use 
the defective goods and that it placed them at the disposal 
of the seller.15 The same was ruled with respect to a letter 
in which the buyer stated that no further business with the 
seller would be conducted.16 A buyer’s written refusal to 
perform combined with a demand for repayment has also 
been deemed sufficient notice of avoidance.17 Even formu-
lations such as “de maat is vol” (“the glass is full”) in con-
nection with the request for repayment of the purchase price 
were considered sufficient.18 Notice of non-conformity of 
the goods and notice of avoidance can be combined and 
expressed in one declaration.19 

ADDRESSEE OF THE NOTICE

6.	 The notice must be directed to the other party, which 
is normally the other party to the original contract, or its 
authorized agent. If the contractual rights have been assigned 
to a third party the declaration must be addressed to this  
new party.20 

TIME FOR COMMUNICATION OF NOTICE

7.	 In certain circumstances, articles 49 (2) and 64 (2) 
require that notice of avoidance be communicated within a 
reasonable time. It has been held that notice after several 
months is clearly not reasonable under article 49 (2).21 How-
ever, where there were negotiations between the parties on 
the non-conformity, it was held that a declaration of avoid-
ance was still timely if given at the end of unsuccessful 
negotiations.22 To meet any applicable time limit, dispatch 
of the notice within the period is sufficient (see article 27). 

8.	 A court held that a buyer cannot claim damages accord-
ing to article 75 with respect to cover purchases if it declares 
avoidance only after those cover purchases were made.23 

BURDEN OF PROOF

9.	 It has been found that the party who claims to have 
declared avoidance and who relies on it must prove the 
declaration.24  
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with the seller: the notice would only be deemed given by 
appropriate means if the buyer assured itself about the relia-
bility of the self-employed broker; the buyer also had to indi-
cate to the broker its function as a messenger, as well as the 
importance of the notice, and had to control the performance 
of the commission.4 

5.	 Article 27 does not explicitly deal with how the 
language of a communication impacts its appropriateness. 
In order to be effective, however, the communication must 
be in the language the parties have explicitly chosen, or 
that has previously been used among them, or that the 
receiving party understands or has communicated that it 
understands.5 

6.	 It has been held that article 27 does not govern oral 
communications.6 One court stated that such communi-
cations are effective if the other party can hear and—with 
respect to language—understand them.7 

EFFECT OF APPROPRIATE AND  
INAPPROPRIATE COMMUNICATIONS

7.	 Where the declaring party uses an inappropriate means 
of transmission the risk of delay, error or failure in trans-
mission is generally on the sender, which may render the 
communication ineffective. Therefore, e.g., the buyer loses 
its remedies for non-conformity in the delivered goods if the 
buyer transmits the notice of non-conformity to the wrong 
person.8 On the contrary, where the buyer uses an appropri-
ate means any delay, error or failure of transmission of the 
notice of non-conformity does not deprive the buyer of its 
remedies.9  

BURDEN OF PROOF

8.	 It has been held that the declaring party must prove 
actual dispatch of the communication as well as the time and 
method of dispatch.10 If the parties have agreed on a specific 
form of communication the declaring party must also prove 
that it used the agreed form.11 However the declaring party 
does not need to prove that the communication reached the 
addressee.12 

OVERVIEW

1.	 Article 27 states that, in general, the dispatch prin-
ciple applies to all kinds of communications provided for 
in Part III of the Convention (articles 25-89). Under this 
principle the declaring party has only to dispatch its commu-
nication by using an appropriate means of communication; 
the addressee then bears the risk of correct and complete 
transmission of the communication.1 

THE DISPATCH PRINCIPLE

2.	 The dispatch principle is the general principle of the 
Convention applicable to communications after the parties 
have concluded their contract. According to the principle, 
a notice, request or other communication becomes effec-
tive as soon as the declaring party releases it from its own 
sphere by an appropriate means of communication.2 This 
rule applies to notice of non-conformity or of third-party 
claims (articles 39, 43); to requests for specific perfor-
mance (article 46), price reduction (article 50), damages 
(article 45 (1) (b)) or interest (article 78); to a declaration 
of avoidance (articles 49, 64, 72, 73); to the fixing of an 
additional period for performance (articles 47, 63); and to 
other notices, as provided for in articles 32 (1), 67 (2) and 
88. As a general principle for Part III of the Convention, 
the dispatch principle applies as well to any other commu-
nication the parties may provide for in their contract unless 
they have agreed that the communication has to be received 
to be effective.3 

3.	 Some provisions of Part III of the Convention, how-
ever, expressly provide that a communication becomes 
effective only when the addressee “receives” it (see arti- 
cles 47 (2), 48 (4), 63 (2), 65, 79 (4)). 

APPROPRIATE MEANS OF COMMUNICATION

4.	 The declaring party must use appropriate means of 
communication in order for a notice to benefit from the rule 
of article 27. In one case a court stated that giving notice to a 
self-employed broker who did not act as a commercial agent 
for the seller was not an appropriate means of communication 

Article 27

	 Unless otherwise expressly provided in this Part of the Convention, if any notice, 
request or other communication is given or made by a party in accordance with this  
Part and by means appropriate in the circumstances, a delay or error in the transmission of 
the communication or its failure to arrive does not deprive that party of the right to rely on 
the communication.
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where the Convention entitles a party to claim specific per-
formance, article 28 allows the seized court to look to the 
availability of such relief under its own substantive law in a 
like case.4 If the national law would also grant specific per-
formance in the case, there is no conflict with the Convention 
and no problem arises.5 If the national law would, however, 
disallow specific performance, alternative relief—in most 
cases, damages—could be granted instead.6 Article 28,  
however, merely provides that the court “is not bound” to 
adopt the solution of its national law regarding specific per-
formance in the context of an international sale of goods 
governed by the Convention.

4.	 It has been held that a damages claim and a claim 
for specific performance are not necessarily inconsistent 
remedies; the creditor may therefore resort to both.7 And 
an arbitration tribunal found that the party to whom a 
duty is owed must raise a claim for specific performance 
within a reasonable time after it became aware of the 
non-performance of the duty.8

Article 28

	 If, in accordance with the provisions of this Convention, one party is entitled to  
require performance of any obligation by the other party, a court is not bound to enter  
a judgement for specific performance unless the court would do so under its own law in  
respect of similar contracts of sale not governed by this Convention.

OVERVIEW: MEANING AND PURPOSE  
OF THE PROVISION

1.	 The article constitutes a compromise between legal 
systems that deal differently with the right of a party to claim 
specific performance of the contract. According to article 28, 
a court is not obliged to grant specific performance under the 
Convention if it would not do so for similar sales contracts 
under its domestic law.

2.	 “Specific performance” means requiring the other 
party to perform its obligations under the contract through 
court action (see also articles 46 and 62). For example, the 
buyer may obtain a court order requiring the seller to deliver 
the quantity and quality of steel contracted for,1 or the seller 
may obtain an order requiring the buyer to pay.2  

3.	 There is little case law on this provision; only a few 
cases, and even fewer with relevant discussion of article 28, 
have been reported thus far.3 In one case, a court stated that 
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des Kantons Bern, Switzerland, 1 December 2004, CISG-online No. 1192; Arbitration Court of the International Chamber of Commerce, 
France, 2004 (Arbitral award No. 12173), Yearbook of Commercial Arbitration 2009, 111 (stating that a claim for liquidated damages does 
not exclude a claim for specific performance); International Arbitration Court of the Chamber of Commerce and Industry of the Russian  
Federation, Russian Federation, 30 January 2007 (Arbitral award No. 147/2005), Unilex (stating that a claim for specific performance must be 
made within reasonable time after the party became aware of non-performance; merely mentioning article 28 without further consideration): 
CLOUT case No. 636 [Cámara Nacional de Apelaciones en lo Comercial de Buenos Aires, Argentina, 21 July 2002].
	 4 CLOUT case No. 417 [U.S. District Court, Northern District of Illinois, United States, 7 December 1999] (“Simply put, [CISG article 28] 
looks to the availability of such relief under the UCC”). To the same effect with respect to Swiss internal law, Obergericht des Kantons Bern, 
Switzerland, 1 December 2004, CISG-online No. 1192.
	 5 That was the outcome in CLOUT case No. 417 [U.S. District Court, Northern District of Illinois, United States, 7 December 1999].
	 6 Zürich Arbitration, Switzerland, 31 May 1996 (damages granted instead of specific performance; it was held that ordering specific perfor-
mance of an obligation to produce and deliver aluminum for a further eight or ten years would be inappropriate).
	 7 Arbitration Court of the International Chamber of Commerce, France, 2004 (Arbitral award No. 12173), Yearbook of Commercial  
Arbitration 2009, 111.
	 8 International Arbitration Court of the Chamber of Commerce and Industry of the Russian Federation, Russian Federation, 30 January 
2007 (Arbitral award No. 147/2005, Unilex.
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Article 29

	 (1)	 A contract may be modified or terminated by the mere agreement of the parties. 

	 (2)	 A contract in writing which contains a provision requiring any modification or 
termination by agreement to be in writing may not be otherwise modified or terminated 
by agreement. However, a party may be precluded by his conduct from asserting such a 
provision to the extent that the other party has relied on that conduct.

OVERVIEW: MEANING AND PURPOSE  
OF THE PROVISION

1.	 Article 29 addresses modification (which includes an 
addition to)1 and termination of an already concluded contract 
by agreement of the parties. According to article 29 (1), the 
mere consent of the parties is sufficient to effect such a mod-
ification or termination. If, however, the parties have agreed 
in writing that a modification or termination of their contract 
must be done in writing, paragraph 2 provides that the contract 
cannot be otherwise modified or terminated—although a par-
ty’s conduct may preclude it from asserting such a provision 
to the extent that the other party has relied on that conduct.

2.	 Article 29 (1) is intended to abolish the common law 
doctrine of “consideration” as a requirement for modification 
or termination of contracts governed by the Convention.2 

3.	 The application of article 29 is subject to the reservation 
provided for in article 96. Where a state (e.g. the Russian Fed-
eration) has made this reservation, the modification or termina-
tion of the contract may need to be in writing (see article 12).3  

MODIFICATION OR TERMINATION  
BY MERE AGREEMENT

4.	 In order to modify a contract provision or terminate 
their contract, the parties must reach agreement. The exist-
ence of such an agreement is determined on the basis of the 
provisions in Part II (articles 14-24) of the Convention.4 
Article 29 provides that a contract can be modified or ter-
minated “by the mere agreement of the parties”. In line with 
article 18 (1), it has been stated that silence of one party 
in response to a proposal by the other to modify a contract 
does not in itself constitute acceptance of such proposal;5 
it has also been stated, however, that there was agreement 
to terminate a contract where a buyer refused to pay due 
to alleged non-conformities in the goods, the seller subse-
quently offered to market the goods itself, and the buyer 
failed to reply to the offer.6 One court stated that, although 
article 29 provides that a contract can be modified purely by 
agreement of the parties, modification of the purchase price 
did not result merely from the general mood of a meeting.7 
The acceptance without comment of a bill of exchange as 
payment has, however, been regarded as implied consent to 
postponement of the date for payment until the maturity of 
the bill.8 It was held that a termination of the contract occurs 
where the buyer declares avoidance and the seller accepts it.9  

5.	 Interpretation of the parties’ agreement to modify or 
terminate a contract is governed by the Convention’s rules 
on construction—in particular article 8. It has been held that 
the consequences of an agreement to terminate the contract 
are those provided for by article 81 (1) unless the parties 
agreed otherwise.10 

6.	 The agreement of both parties is all that is required 
in order to modify or terminate their contract.11 No form 
requirements need be met12 unless the reservation concern-
ing form applies (articles 11, 12, 96)13 or the parties have 
agreed otherwise. According to one decision, when a State’s 
article 96 reservation comes into play, modifications agreed 
upon only orally are invalid.14 In all other cases it follows 
from article 11, which evidences a general principle of infor-
mality in the Convention, that the parties are free to modify 
or terminate their contract in any form, whether in writing, 
orally, or in any other form. Even an implied termination of 
the contract has been held possible;15 it has also been held 
that a written contract may be orally changed.16 A court has 
held that the party that relies on a modifying agreement must 
prove the modification.17 

FORM AGREEMENTS

7.	 According to article 29 (2), if a written contract con-
tains a provision requiring modification or termination of the 
contract to be in writing (a “no oral modification” clause or 
“written modification” clause), then the parties cannot mod-
ify or terminate the contract in a different manner.18 An oral 
amendment is ineffective in such a case unless the second 
sentence of article 29 (2) were to apply.19 

8.	 A so-called merger clause, according to which all prior 
negotiations have been merged into the contract document, has 
been treated like a “no oral modification”-clause, so that no 
evidence of oral agreements prior to the written contract could 
be adduced in order to modify or terminate that contract.20 

ABUSE OF “NO ORAL MODIFICATION” CLAUSE

9.	 Article 29 (2) also provides that a party may be 
precluded by its conduct from invoking a “no oral modifi-
cation” clause “to the extent that the other party has relied 
on that conduct”. It has been stated that the provision is an 
expression of the general good faith principle that governs 
the Convention (article 7 (1)).21 
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Notes

	 1 See CLOUT case No. 86 [U.S. District Court, Southern District of New York, United States, 22 September 1994] (see full text of  
the decision).
	 2 See Secretariat Commentary to (then) article 27 (“overcoming the common law rule that ‘consideration’ is required”), Commentary on 
the Draft Convention on Contracts for the International Sale of Goods, A/CONF.97/5, reproduced in United Nations Conference on Contracts 
for the International Sale of Goods: Official Records, at p. 28, paragraphs 2-3.
	 3 Tribunal of International Commercial Arbitration at the Russian Federation Chamber of Commerce and Industry, Russian Federation,  
25 March 1997, Internationales Handelsrecht 2006, 92 (modifications must be in writing due to article 96 where a party based in the Russian 
Federation is involved).
	 4 CLOUT case No. 120 [Oberlandesgericht Köln, Germany, 22 February 1994]. To the same effect see CLOUT case No. 153 [Cour  
d’appel, Grenoble, France, 29 March 1995], and CLOUT case No. 332 [Obergericht des Kantons, Basel-Landschaft Switzerland 11 June 
1999]; Amtsgericht Sursee, Switzerland, 12 September 2008, Internationales Handelsrecht 2009, 63. See also CLOUT case No. 614  
[California [state] Court of Appeal, United States, 13 December 2002] (questioning modification of oral contract by forum selection clause 
on later invoices); CLOUT case No. 696 [U.S. District Court, Northern District of Illinois, United States, 7 July 2004] (oral agreement suffi-
cient); see also CLOUT case No. 846 [U.S. Court of Appeals (3rd Circuit), 19 July 2007] (mere allegation that modification was a “take it or 
leave it” proposition does not undermine agreement).
	 5 CLOUT case No. 120 [Oberlandesgericht Köln Germany 22 February 1994]; CLOUT case No. 332 [Obergericht des Kantons Basel- 
Landschaft, Switzerland, 11 June 1999]. However, silence combined with a certain behaviour can amount to consent and bring about an 
agreement: CLOUT case No. 1017 [Hof van Beroep Gent, Belgium, 15 May 2002].
	 6 CLOUT case No. 120 [Oberlandesgericht Köln, Germany, 22 February 1994].
	 7 CLOUT case No. 153 [Cour d’appel, Grenoble, France, 29 March 1995].
	 8 CLOUT case No. 5 [Landgericht Hamburg, Germany, 26 September 1990] (see full text of the decision).
	 9 CLOUT case No. 990 [China International Economic and Trade Arbtiration Commission, People’s Republic of China, 19 December 
1997].
	 10 CLOUT case No. 592 [Oberlandesgericht Düsseldorf, Germany, 28 May 2004]; Amtsgericht Sursee, Switzerland, 12 September 2008, 
Internationales Handelsrecht 2009, 63.
	 11 CLOUT case No. 176 [Oberster Gerichtshof, Austria, 6 February 1996]; CLOUT case No. 990 [China International Economic and  
Trade Arbitration Commission, People’s Republic of China, 19 December 1997]; CLOUT case No. 635 [Oberlandesgericht Karlsruhe,  
Germany, 10 December 2003] and the cases cited in fn. 4.
	 12 CLOUT case No. 413 [U.S. District Court, Southern District of New York, United States, 6 April 1998] (see full text of the decision); 
CLOUT case No. 422 [Oberster Gerichtshof, Austria, 29 June 1999], Zeitschrift für Rechtsvergleichung 2000, 33; CLOUT case No. 696  
[U.S. District Court, Northern District of Illinois, United States, 7 July 2004].
	 13 For a similar case see Rechtbank van Koophandel, Hasselt, Belgium, 2 May 1995, available on the Internet at www.law.kuleuven.be.
	 14 Information Letter No. 29 of the High Arbitration Court of the Russian Federation, Russian Federation, 16 February 1998, Unilex.
	 15 CLOUT case No. 422 [Oberster Gerichtshof, Austria, 29 June 1999], Zeitschrift für Rechtsvergleichung 2000, 33.
	 16 CLOUT case No. 176 [Oberster Gerichtshof, Austria, 6 February 1996] (see full text of the decision). See also CLOUT case No. 696 
[U.S. District Court, Northern District of Illinois, United States, 7 July 2004] (oral agreement sufficient).
	 17 Amtsgericht Sursee, Switzerland, 12 September 2008, Internationales Handelsrecht 2009, 63.
	 18 Court of Arbitration of the International Chamber of Commerce, Switzerland, March 1998, ICC International Court of Arbitration  
Bulletin, 2000, 83. The reservation under article 96 can have the same effect: Tribunal of International Commercial Arbitration at the Russian 
Federation Chamber of Commerce and Industry, Russian Federation, 25 March 1997, Internationales Handelsrecht 2006, 92.
	 19 CLOUT case No. 86 [U.S. District Court, Southern District of New York, United States, 22 September 1994].
	 20 Court of Arbitration of the International Chamber of Commerce, Switzerland, March 1998, ICC International Court of Arbitration  
Bulletin, 2000, 83.
	 21CLOUT case No. 94 [Internationales Schiedsgericht der Bundeskammer der gewerblichen Wirtschaft–Wien, Austria, 15 June 1994].
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Part III, Chapter II

Obligations of the seller (articles 30-52)

OVERVIEW

1.	 The provisions in Chapter II of Part III of the Convention, entitled “Obligations of the seller,” contain a comprehensive 
treatment of the Convention’s rules on the seller’s duties under an international sales contract governed by the CISG. The  
chapter begins with a single provision describing in broad strokes the seller’s obligations (article 30), followed by three  
sections that elaborate on the constituent elements of those obligations: Section I, “Delivery of the goods and handing over of  
documents” (articles 31-34); Section II, “Conformity of the goods and third party claims” (articles 35-44); and Section III,  
“Remedies for breach of contract by the seller” (articles 45-52). Chapter II of Part III generally parallels Chapter III  
(“Obligations of the buyer”, articles 53-65) of Part III in both structure and focus.
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OVERVIEW: MEANING AND PURPOSE  
OF THE PROVISION

1.	 Article 30 identifies and summarizes the main duties 
that the seller is obliged to fulfil. Together with article 53, 
the provision has been found to contain an implicit defi-
nition of sale.1 The seller is also bound to perform any 
additional obligations provided for in the contract, as well 
as duties mandated by a usage or practice between the par-
ties as provided in article 9. Such additional obligations 
could include, for example, a contractual duty to deliver 
exclusively to the buyer.2 

OBLIGATION TO DELIVER

2.	 Article 30 provides that the seller is obliged to deliver 
the goods. In several instances parties to a contract governed 
by the Convention have specified the duty to deliver by using 
a price-delivery term (such as one defined in the Incoterms), 
which then prevails over the rules of the Convention.3 

OBLIGATION TO HAND OVER DOCUMENTS

3.	 Article 30 obliges the seller to hand over documents 
relating to the goods, but does not itself impose a duty on the 
seller to arrange for the issuance of such documents.4 

OBLIGATION TO TRANSFER PROPERTY

4.	 Although the Convention “is not concerned with the 
effect which the contract may have on the property in the goods 
sold” (article 4 (b)), the seller’s principal obligation under arti-
cle 30 is to transfer the property in the goods to the buyer. 
Whether the property in the goods has in fact been transferred 
to the buyer is not a question governed by the Convention; it 
must be determined by reference to the law designated by the 
rules of private international law of the forum. In addition, 
the effect of a retention of title clause on the property in the 
goods is not governed by the Convention,5 but rather by the 
law designated by the rules of private international law of the 
forum. One court has stated, however, that whether a retention 
of title clause has been validly agreed upon, and whether an 
alleged retention of title constitutes a breach of contract, must 
be determined by reference to the rules of the Convention.6 

OTHER OBLIGATIONS

5.	 The Convention itself provides for seller obligations not 
mentioned in article 30. These include the duties described 
in Chapter V (articles 71-88, on obligations common to the 
buyer and the seller), and obligations derived from usages or 
practices between the parties as provided in article 9. More-
over, the contract can always provide for further obligations 
of the seller—for instance, to install the sold goods.7

Article 30

	 The seller must deliver the goods, hand over any documents relating to them and 
transfer the property in the goods, as required by the contract and this Convention.

Notes

	 1 See, for example, CLOUT case No. 916 [High Commercial Court, Croatia, 19 December 2006]. Article 30 is often cited merely to state 
the basis for the seller’s duty to deliver: see, for example, CLOUT case No. 680 [China International Economic and Trade Arbitration Com-
mission, People’s Republic of China, 8 March 1996]; CLOUT case No. 683 [China International Economic and Trade Arbitration Commis-
sion, People’s Republic of China, 1 January 1999]; CLOUT case No. 684 [China International Economic and Trade Arbitration Commission,  
People’s Republic of China, 12 April 1999]; CLOUT case No. 732 [Audiencia Provincial de Palencia, Spain, 26 September 2005]; CLOUT 
case No. 652 [Tribunale di Padova, Italy, 10 January 2006]; CLOUT case No. 959 [Economic Court of Grodno Region, Belarus, 23 July 2008].
	 2 See, for example, CLOUT case No. 2 [Oberlandesgericht Frankfurt, Germany, 17 September 1991], Neue Juristische Wochenschrift 1992, 633.
	 3 Compare, for example, CLOUT case No. 244 [Cour d’appel, Paris, France, 4 March 1998] (Incoterm EXW used) (see full text of the 
decision); CLOUT case No. 340 [Oberlandesgericht Oldenburg, Germany, 22 September 1998] (Incoterm DDP used). See also paragraphs 3, 
5 and 11 of the Digest for article 31.
	 4 The seller’s obligation to hand over documents relating to the goods is further particularized in article 34. It has been held that, in a 
documentary sale, the buyer is generally not entitled to require delivery of the documents before payment: CLOUT case No. 864 [China 
International Economic and Trade Arbitration Commission, People’s Republic of China, 25 June 2007].
	 5 CLOUT case No. 226 [Oberlandesgericht Koblenz, Germany, 16 January 1992]; Landgericht Freiburg, Germany, 22 August 2002,  
Internationales Handelsrecht 2003, 22 (if according to the applicable law property in a stolen car cannot be transferred, the seller has not 
fulfilled its duty).
	 6 CLOUT case No. 308 [Federal Court of Australia, Australia, 28 April 1995].
	 7 See, for example, CLOUT case No. 940 [Gerechtshof Arnhem, Netherlands, 15 August 2006].
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Section I of Part III, Chapter II

Delivery of the goods and handing over of documents (articles 31-34)

OVERVIEW

1.	 Section I of Chapter II (“Obligations of the seller”) in 
Part III (“Sale of goods”) of the Convention contains pro
visions elaborating on two of the seller’s primary obligations 
described in article 30 of the CISG: the obligation to deliver 
the goods, and the obligation to hand over documents relat-
ing to the goods. Of the four articles within Section I, the 
first three (articles 31-33) focus on the seller’s obligation to  
deliver the goods and the final article (article 34) deals with 
the seller’s obligation to hand over documents. The pro-
visions dealing with delivery of the goods contain rules 
governing the place of delivery (article 31),1 the seller’s 
supplementary delivery obligations where carriage of the 
goods is involved (article 32),2 and the time for delivery 
(article 33). Several of the rules within these articles are 
addressed specifically to delivery by carrier.3 The Section 
I provision dealing with handing over of documents (arti-
cle  34) addresses the time and place of such handing over, 
the form of the documents, and curing lack of conformity in  

the documents. Provisions dealing with conformity of deliv-
ered goods (as well as with the effect of third party claims 
to delivered goods) are contained in a different division— 
Section II (articles 35-44)—of Part III Chapter II.

RELATION TO OTHER PARTS  
OF THE CONVENTION

2.	 The provisions of Section I interrelate with the Conven-
tion’s rules on passing of risk (articles 66-70).4 They may 
also apply to obligations beyond the seller’s obligation to 
deliver goods and hand over documents, such as a buyer’s 
obligation to return goods5 or a seller’s non-delivery duties 
linked to the time of delivery.6 The Section I rules may also 
be relevant to legal rules outside the Convention, including 
jurisdictional laws keyed to the place of delivery of goods.7 

3.	 Under CISG article 6, party autonomy generally  
prevails over the rules of the Convention, and that is true of 
the rules in Section I.8

Notes

	 1 Article 31 and decisions applying it also shed light on what constitutes delivery. See the Digest for article 31, paragraphs 1, 7, 9 and 10.
	 2 The matters covered in article 32 are the seller’s obligation to give notice of shipment (article 32 (1)), to arrange for appropriate means of 
delivery using “usual” terms (article 32 (2)), and to provide information the buyer needs to effect insurance if the seller itself is not obligated 
to insure the shipment (article 32 (3)).
	 3 See articles 31 (a), 32.
	 4 See the Digest for Chapter IV of Part III, paragraph 2.
	 5 See the Digest for article 31, paragraph 4.
	 6 See the Digest for article 33, paragraph 2.
	 7 See the Digest for article 31, paragraph 2.
	 8 See the Digest for article 30, paragraph 2; the Digest for article 31, paragraph 3; the Digest for article 33, paragraph 1.
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4.	 Article 31 has also been used to determine the place of 
delivery when the buyer must return goods after the contract 
has been avoided (article 81 (2)).10 This has led to the result 
that, if not otherwise provided for in the contract, the buyer 
must re-deliver the goods at the buyer’s place of business.11  

SALES INVOLVING CARRIAGE (ARTICLE 31 (a))

5.	 The first alternative of article 31 applies only if the con-
tract involves carriage of the goods. For sales at a distance 
it has been held that article 31 (a) ordinarily is applicable.12 
Carriage of the goods is presumed to be involved if the par-
ties have envisaged (or if it is clear from the circumstances)13 
that the goods will be transported by independent carrier(s) 
from the seller to the buyer. Therefore, shipment contracts 
(e.g., contracts that include price-delivery terms such as 
FOB, CIF or other F- or C-terms as defined in the Incoterms) 
as well as destination contracts (e.g., contracts that include 
DES—under Incoterms 2010 now DAP—or other D-terms 
as defined in the Incoterms) involve carriage of the goods.14 

6.	 Article 31 (a) only applies if it is neither the seller’s 
nor the buyer’s own obligation under the contract to trans-
port the goods from the seller’s place of business (or from 
where they are located) to the buyer’s place of business (or 
wherever specified by the buyer).15 When applicable, article 
31 (a) does not imply that the seller itself must deliver the 
goods to the destination; it has been stated that the provision 
does not create such a duty.16 On the contrary, the seller has 
duly performed its duty of delivery under article 31 (a) when 
the goods are handed over to the carrier.17 If several carriers 
are involved in delivering the goods, handing over to the first 
carrier constitutes delivery under article 31 (a).18 

7.	 “Handing over,” as the phrase is used in article 31 (a), 
means that the carrier is given possession of the goods.19 The 
handing over of documents relating to the goods does not 
appear to constitute handing over the goods themselves, and 
does not constitute delivery of the goods unless otherwise 
agreed by the parties.20 

OVERVIEW

1.	 The article specifies the place of performance of the 
seller’s duty of delivery. The provision fixes where the seller 
has to deliver the goods and what the seller has to do for that 
purpose. Article 31 addresses three different cases for which 
different rules apply. The general rule, however, appears to 
be that the seller’s place of business is the presumed place  
of delivery.1 

GENERAL REMARKS

2.	 Under some procedural rules, such as the ones based 
upon article 5 (1) of the (former) 1968 Brussels and 1988 
Lugano Conventions,2 article 31 could be the basis for 
jurisdiction.3 Such jurisdiction extended to claims concern-
ing breach of the duty to deliver, as well as claims relating 
to the delivery of non-conforming goods.4 Since 1 March 
2002 when the Brussels I Regulation entered into force its 
new article 5 (1) (b) first indent introduced an autonomous 
definition of the place of performance (place “where, under 
the contract, the goods were delivered or should have been 
delivered”). Under this provision, it has been held that arti-
cle 31 CISG can no longer serve as basis for jurisdiction.5 
Unless the place of performance can be inferred from the 
contract, the place of performance has been deemed to be 
“where the physical transfer of the goods took place, as a 
result of which the purchaser obtained, or should have 
obtained, actual power of disposal over those goods at the 
final destination of the sales transaction.”6  

3.	 The rules formulated in article 31 apply only when the 
parties have not agreed otherwise, as party autonomy pre-
vails over article 31.7 Many court decisions applying arti-
cle 31 deal with the construction of contract terms in order 
to decide whether those terms fix a place of performance 
or merely allocate the costs of transportation.8 If a price-
delivery term (such as a term defined in the Incoterms) is 
included in the contract, it defines the place of performance 
and excludes the Convention’s rule.9 

Article 31

	 If the seller is not bound to deliver the goods at any other particular place, his obligation 
to deliver consists: 

	 (a)	 If the contract of sale involves carriage of the goods—in handing the goods over 
to the first carrier for transmission to the buyer; 

	 (b)	 If, in cases not within the preceding subparagraph, the contract relates to specific 
goods, or unidentified goods to be drawn from a specific stock or to be manufactured or 
produced, and at the time of the conclusion of the contract the parties knew that the goods 
were at, or were to be manufactured or produced at, a particular place—in placing the 
goods at the buyer’s disposal at that place; 

	 (c)	 In other cases—in placing the goods at the buyer’s disposal at the place where 
the seller had his place of business at the time of the conclusion of the contract.
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Notes of the ICC should be used.28 However, the parties can 
agree upon a different place of delivery at any time. If the 
buyer requests that the goods be delivered to another firm 
that will process them for the buyer, the place of business 
of that other firm is then the place to which the goods must 
be delivered.29 The clause “free delivery (buyer’s place of 
business)” has been interpreted in different ways. Several 
courts considered that clause to be a mere allocation of costs 
that under the circumstances of the case did not address 
the place of performance.30 Other courts have stated the 
contrary.31 In a case where the order provided for “franco 
Skanderborg” and the acceptance for “F.CO DOMIC. NON 
SDOG.” (meaning “Franco domicilio non sdoganato” = free 
domicile without customs) the court found that no place of 
delivery was agreed upon.32 A contract clause “pricing ex 
work Rimini/Italy” has been held not to change the place 
of performance provided for in article 31 where an Italian 
seller was to deliver a facility to manufacture windows to a 
German buyer.33 An additional contract provision requiring 
the seller to erect and run the plant for a certain period at 
the buyer’s place of business, however, led to the conclusion 
that the place of delivery was that place.34 If the seller is 
obliged to install the delivered goods at a particular place or 
to erect at a particular place a facility that it sold, that place 
has been regarded as the place of delivery.35 

CONSEQUENCES OF DELIVERY

12.	 When the seller has delivered the goods it has fulfilled 
its duty of delivery and is no longer responsible for the goods. 
Courts regularly conclude that the risk of subsequent damage 
to or loss of the goods passes to the buyer, unless such damage 
or loss is intentionally or negligently caused by the seller.36 
Therefore if the seller has handed over the goods to the first 
carrier, any delay in the transmission of the goods is at the risk 
of the buyer, who may or may not have a claim against the 
carrier.37 Similarly, if goods are loaded on board a vessel in the 
designated port the seller has performed its duty of delivery.38 

BURDEN OF PROOF

13.	 A party asserting that the contract provides for a place 
of delivery other than the place provided for in article 31 
must prove such agreement.39 

SALE OF GOODS LOCATED AT A  
PARTICULAR PLACE (ARTICLE 31 (b))

8.	 The second alternative of article 31 applies when three 
requirements are met: first, delivery as per the contract must 
not involve carriage of the goods in the sense of article 31 (a) 
—so that it is the buyer’s task to get possession of the goods; 
second, the goods sold must be specific goods, goods of a 
specific stock, or goods to be manufactured or produced; 
third, both parties must have known when the contract was 
concluded that the goods were located at (or were to be man-
ufactured or produced at) a particular place. If those condi-
tions are met, article 31 (b) requires the seller to place the 
goods at the buyer’s disposal at that particular place.21 

9.	 Placing the goods at the buyer’s disposal means that 
“the seller has done that which is necessary for the buyer 
to be able to take possession.”22 The seller must therefore 
arrange everything necessary for delivery in the circum-
stances, so that the buyer need do nothing other than take 
over the goods at the place of delivery.23 

OTHER CASES (ARTICLE 31 (c))

10.	 Article 31 (c) is a “residuary rule”.24 The provision cov-
ers those cases which do not fall under paragraph (a) or (b) and 
for which the contract does not provide a particular place of 
performance. Where article 31 (c) applies, the seller must put 
the goods at the buyer’s disposal at the place where the seller 
had its place of business when the contract was concluded.25 

CONTRACTUAL PROVISIONS FOR THE  
PLACE OF PERFORMANCE

11.	 Many decisions involve the construction of contract 
clauses that may or may not modify the place of perfor-
mance as provided in article 31. In interpreting such clauses, 
the courts generally look at all the circumstances of the case. 
The meaning of certain formulations can therefore vary 
with the circumstances. With respect to the term EXW (“ex 
works”), it has been stated that it does not vary the place of 
performance provided for in article 31 (a) or (c).26 Under the 
term DDP (“delivered, duty paid”), it has been held that the 
place of delivery is the buyer’s place of business.27 For the 
interpretation of the INCOTERMS, the respective Guiding 

Notes

	 1 In Italy the constitutionality of the corresponding domestic rule has been attacked, but has been upheld, based—among other reasons—on 
its correspondence to the rule of CISG article 31 (a). CLOUT case No. 91 [Corte Constituzionale, Italy, 19 November 1992].
	 2 Under that article, jurisdiction existed at the place of performance. Under this provision, the place where the obligation should have been 
performed had to be determined according to the applicable law, whether that law was domestic or uniform international law. See thereto 
CLOUT case No. 298 [European Court of Justice, Luxembourg, 29 June 1994 (C-288/92)].
	 3 For example, CLOUT case No. 268 [Bundesgerichtshof, Germany, 11 December 1996]; CLOUT case No. 834 [Hoge Raad, the Netherlands,  
26 September 1997]; CLOUT case No. 207 [Cour de cassation, France, 2 December 1997]; CLOUT case No. 242 [Cour de cassation, 
France, 16 July 1998]; Oberster Gerichtshof, Austria, 10 September 1998, Unilex; Bundesgericht, Switzerland, 26 June 2009, Internationales  
Handelsrecht 2010, 112 (under the former Lugano Convention, which was changed in 2007 and adapted to the Brussels I Regulation).
	 4 Applying the former law that was changed on 1 March 2002: CLOUT case No. 268 [Bundesgerichtshof, Germany, 11 December 1996] 
(see full text of the decision); Gerechtshof ’s-Hertogenbosch, the Netherlands, 9 October 1995, Unilex; CLOUT case No. 244 [Cour d’appel, 
Paris, France, 4 March 1998]; CLOUT case No. 245 [Cour d’appel, Paris, France, 18 March 1998]; CLOUT case No. 832 [Hoge Raad, the 
Netherlands, 21 May 1999]; CLOUT case No. 940 [Gerechthof Arnhem, the Netherlands, 15 August 2006].
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	 5 See European Court of Justice, Luxembourg, 25 February 2010 (C-381/08), Internationales Handelsrecht 2010, 170; Bundesgerichtshof, 
Germany, 23 June 2010, Internationales Handelsrecht 2010, 217.
	 6 European Court of Justice, Luxembourg, 25 February 2010 (C-381/08), Internationales Handelsrecht 2010, 170; see also Bundes
gerichtshof, Germany, 23 June 2010, Internationales Handelsrecht 2010, 217 (the final national decision in the proceedings referred to the 
ECJ); see also Corte di Cassazione, Italy, 5 October 2009, CISG-online No. 2105.
	 7 CLOUT case No. 430 [Oberlandesgericht München, Germany, 3 December 1999], also in Recht der Internationalen Wirtschaft 2000, 712; 
CLOUT case No. 829 [Court of Appeals of the Hague, the Netherlands, 29 September 2006] (delivery address on invoices regarded as agreed 
place of delivery).
	 8 See, for example, CLOUT case No. 317 [Oberlandesgericht Karlsruhe, Germany, 20 November 1992] (“free delivery” in conjunction with 
further circumstances means buyer’s place of business); CLOUT case No. 398 [Cour d’appel d’Orléans, France, 29 March 2001] (“ex-works 
Ancona” = place of performance); CLOUT case No. 607 [Oberlandesgericht Köln, Germany, 16 July 2001] (delivery “free farm” under the 
circumstances of the case deemed only an allocation of the transport costs); CLOUT case No. 998 [Højesteret, Denmark, 15 February 2001] 
(“franko Skanderborg” = place of delivery at that town).
	 9 CLOUT case No. 244 [Cour d’appel, Paris, France, 4 March 1998] (see full text of the decision); CLOUT case No. 245 [Cour d’appel, 
Paris, France, 18 March 1998].
	 10 Oberster Gerichtshof, Austria, 29 June 1999, Transportrecht—Internationales Handelsrecht 1999, 48. See also CLOUT case No. 594 
[Oberlandesgericht Karlsruhe, Germany 19 December 2002] (principle of article 31 (c) applied to determine when buyer fulfilled its obliga-
tions under agreement to return non-conforming goods to the seller; because seller was responsible for carriage of the goods, damage to goods 
that occurred during transport back to the seller was seller’s responsibility).
	 11Ibid.
	 12 See CLOUT case No. 360 [Amtsgericht Duisburg, Germany, 13 April 2000]; see also the references supra n. 6.
	 13 CLOUT Case No. 834 [Hoge Raad, the Netherlands, 26 September 1997].
	 14 See the Secretariat Commentary to (then) article 29; Commentary on the draft Convention on Contracts for the International Sale of 
Goods, A/CONF.97/5, reproduced in United Nations Conference on Contracts for the International Sale of Goods: Official Records, at p. 29, 
paragraph 5.
	 15 See also the Secretariat Commentary to (then) article 29, at p. 29, paragraphs 5 and 8.
	 16 See CLOUT case No. 331 [Handelsgericht des Kantons Zürich, Switzerland, 10 February 1999]; CLOUT case No. 1019 [Appellate Court 
of Montenegro, Montenegro, 20 February 2007].
	 17 CLOUT case No. 331 [Handelsgericht des Kantons Zürich, Switzerland, 10 February 1999]. This is consistent with the Convention’s 
rules on passing of risk in this situation. See article 67 (1).
	 18 Ibid. The Convention’s rules on passing of risk confirm this point. See article 67 (1).
	 19 CLOUT case No. 247 [Audiencia Provincial de Córdoba, Spain, 31 October 1997] (loading on board).
	 20 Secretariat Commentary to (then) article 29, at p. 29, paragraph 9. Specifics of the seller’s obligation to hand over documents are provided 
by article 34.
	 21 See, for example, CLOUT case No. 47 [Landgericht Aachen, Germany, 14 May 1993] (place of manufacture of ear devices corresponds 
to the place of delivery under article 31 (b)). See also CLOUT case No. 338 [Oberlandesgericht Hamm, Germany, 23 June 1998] (no delivery 
where the seller did not place the goods at the buyer’s disposal).
	 22 Secretariat Commentary to (then) article 29, at p. 30, paragraph 16.
	 23 CLOUT case no. 338 [Oberlandesgericht Hamm, Germany, 23 June 1998].
	 24 Secretariat Commentary to (then) article 29, at p. 30, paragraph 15.
	 25 See CLOUT case No. 338 [Oberlandesgericht Hamm, Germany, 23 June 1998].
	 26 CLOUT case No. 244 [Cour d’appel, Paris, France, 4 March 1998] (see full text of the decision); CLOUT case No. 245 [Cour d’appel, 
Paris, France, 18 March 1998]. For the same result in contracts that included the German clause “ex works”, see CLOUT case No. 311  
[Oberlandesgericht Köln, Germany, 8 January 1997], and Oberster Gerichtshof, Austria, 29 June 1999, Transportrecht—Internationales 
Handelsrecht 1999, 48.
	 27 Bundesgerichtshof, Germany, 7 November 2012, Internationales Handelsrecht 2013, 15 = CISG-online No. 2374; CLOUT case No. 340 
[Oberlandesgericht Oldenburg, Germany, 22 September 1998].
	 28 Bundesgerichtshof, Germany, 7 November 2012, Internationales Handelsrecht 2013, 15 = CISG-online No. 2374.
	 29 CLOUT case No. 340 [Oberlandesgericht Oldenburg, Germany, 22 September 1998].
	 30 CLOUT case No. 268 [Bundesgerichtshof, Germany, 11 December 1996]; Oberster Gerichtshof, Austria, 10 September 1998, Unilex; 
Oberlandesgericht Koblenz, Germany, 4 October 2002, Internationales Handelsrecht 2003, 66 (delivery “frei Baustelle” [free construction 
site”]); see also the references supra nn. 5 and 6.
	 31 CLOUT case No. 317 [Oberlandesgericht Karlsruhe, Germany, 20 November 1992]; CLOUT case No. 311 [Oberlandesgericht Köln, 
Germany, 8 January 1997]; Bundesgericht, Switzerland, 26 June 2009, Internationales Handelsrecht 2010, 112 (“Lieferadresse: Magazin 
(Käufer)” [“delivery address: store (buyer)”] = place of delivery).
	 32 CLOUT case No. 998 [Højesteret, Denmark, 15 February 2001].
	 33 CLOUT case No. 430 [Oberlandesgericht München, Germany, 3 December 1999], also in Recht der Internationalen Wirtschaft  
2000, 712.
	 34 Ibid.
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unit = place of performance); CLOUT case No. 646 [Corte di Cassazione, Italy, 10 March 2000], see also Recht der Internationalen Wirtschaft 
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the circumstances and according to the usual terms for such 
transportation”, but the provision does not otherwise oblige 
the seller to employ a particular mode of transport. Under 
article 6 of the Convention, of course, the parties could agree 
to a specific type of carrier. According to one of the deci-
sions, the buyer in that case had failed to meet the burden of 
proving an agreement to transport the goods by a particular 
means (truck), so that the choice of the mode of transporta-
tion was left to the seller.4 The second decision stated that the 
price-delivery term CFR (“cost, freight”) obliges the seller 
to arrange for the transport contract. The third decision held 
that a seller who is obliged to arrange for the transport of the 
goods does not fulfil this duty if it does not inform the carrier 
of the correct address of the buyer to whom the goods must 
be shipped.5  

BURDEN OF PROOF

4.	 The party asserting an alleged agreement that would 
modify or go beyond the rules of article 32 has the burden 
of proving that such an agreement was concluded. Failing 
sufficient proof, article 32 applies.6 

OVERVIEW: MEANING AND PURPOSE  
OF THE PROVISION

1.	 When the contract involves carriage of the goods (i.e., 
transporting the goods via a third party), article 32 sets forth 
obligations of the seller beyond those specified in article 31.

2.	 The article states three rules: If goods are not clearly 
identified (by markings on the goods, shipping documents, 
or other means) as the goods covered by the contract when 
they are handed over to a carrier, the seller must specify the 
goods in a notice to the buyer of the consignment (para- 
graph 1).1 When the seller is bound to arrange for carriage 
of the goods, it must make reasonable arrangements (para- 
graph 2); if the seller is not bound to arrange for insurance 
covering the carriage of goods, it must nevertheless, at the 
buyer’s request, provide the buyer “all available information” 
needed for the buyer to procure such insurance (paragraph 3).

3.	 There is little case law on article 32.2 Three deci-
sions have applied article 32 (2).3 This provision requires 
a seller who is under a duty to arrange for carriage of the 
goods to choose “means of transportation appropriate in 

Article 32

	 (1)	 If the seller, in accordance with the contract or this Convention, hands the goods 
over to a carrier and if the goods are not clearly identified to the contract by markings on 
the goods, by shipping documents or otherwise, the seller must give the buyer notice of the 
consignment specifying the goods.

	 (2)	 If the seller is bound to arrange for carriage of the goods, he must make such 
contracts as are necessary for carriage to the place fixed by means of transportation appro-
priate in the circumstances and according to the usual terms for such transportation.

	 (3)	 If the seller is not bound to effect insurance in respect of the carriage of the 
goods, he must, at the buyer’s request, provide him with all available information necessary 
to enable him to effect such insurance.

Notes

	 1 The rules of article 32 (1) also relate to the Convention’s rules on the passing of risk where carriage of the goods is involved. See  
article 67 (2).
	 2 As of May 206, CLOUT reports four  decisions, and the website at www.cisg.law.pace.edu only 12 decisions, on article 32, most of which 
merely quote the provision.
	 3 See CLOUT case No. 261 [Bezirksgericht der Sanne, Switzerland, 20 February 1997]; Tribunal cantonal de Vaud, Switzerland, 26 May 
2000, CISG-online No. 1840; Cixi People’s Court, Zhejiang Province, People’s Republic of China, 18 July 2001, CISG-online No. 1507.
	 4 CLOUT case No. 261 [Bezirksgericht der Sanne, Switzerland, 20 February 1997].
	 5 Cixi People’s Court, Zhejiang Province, People’s Republic of China, 18 July 2001, CISG-online No. 1507.
	 6 CLOUT case No. 261 [Bezirksgericht der Sanne, Switzerland, 20 February 1997] (the buyer failed to prove an agreement that the goods 
should be transported to Moscow by truck).
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Article 33

	 The seller must deliver the goods:

	 (a)	 If a date is fixed by or determinable from the contract, on that date;

	 (b)	 If a period of time is fixed by or determinable from the contract, at any time 
within that period unless circumstances indicate that the buyer is to choose a date; or

	 (c)	 In any other case, within a reasonable time after the conclusion of the contract.

OVERVIEW

1.	 Article 33 specifies the time at or within which the 
seller must deliver the goods. Under articles 33 (a) and (b), 
the time of delivery is governed first by the provisions of 
the contract, consistently with the general principle of party 
autonomy adopted in the Convention.1 If no delivery date or 
delivery period can be inferred from the contract, article 33 (c)  
states a default rule requiring delivery “within a reasonable 
time after the conclusion of the contract.”

2.	 Although article 33 addresses only the duty to deliver, 
its approach is applicable to other duties of the seller, which 
also must be performed at the time provided in the contract 
or, absent such a provision, within a reasonable time.

DELIVERY DATE FIXED OR DETERMINABLE  
FROM THE CONTRACT

3.	 Article 33 (a) presupposes that the parties have fixed a 
date for delivery,2 or that such a date can be inferred from the 
contract (e.g., “15 days after Easter 2011”) or determined by 
reference to a usage or practice as provided in article 9. In 
that case the seller must deliver on that fixed date.3 Delivery 
at a later time constitutes a breach of contract. It has been 
held that a date can be inferred from the contract if the par-
ties agreed that delivery should be made after the opening of 
a letter of credit.4  

4.	 According to one court, article 33 (a) also applies where 
the parties did not at the time of contract conclusion fix a 
specific date of delivery, but instead agreed that the seller 
should deliver at the request of the buyer.5 If the buyer does 
not request delivery, however, the seller is not in breach.6 

FIXED PERIOD FOR DELIVERY

5.	 Article 33 (b) applies where either the parties have 
fixed a period of time during which the seller can deliver the 
goods, or such a period can be inferred from the contract. In 
such cases, article 33 (b) provides that the seller may deliver 
at any date during that period. 

6.	 For purposes of article 33 (b), a period for delivery is 
fixed, e.g., by a contract clause providing for delivery “until: 

end December”.7 Under this clause, delivery at some point 
between the conclusion of the contract and the end of Decem-
ber would conform to the contract, whereas delivery after  
31 December would constitute a breach of contract. Simi-
larly, if delivery is to be “effected in 1993–1994”,8 delivery 
any time between 1 January 1993 and 31 December 1994 
constitutes timely performance.9 Where the contract provides 
for a delivery period the right to choose the specific date of 
delivery generally rests with the seller.10 For the buyer to 
have the right to specify a delivery date within the period, 
an agreement to that effect is necessary,11 as the last clause 
of article 33 (b) suggests. Where the parties agreed on deliv-
ery “ex factory” a court held that the buyer could choose at 
which date during the delivery period to take the goods.12 In 
one case, a court assumed arguendo that a contract provision 
calling for delivery in “July, August, September + -” might 
require delivery of one third of the contracted-for quantity 
during each of the specified months.13 Another court held 
that a delivery period “autumn 1993” was sufficiently spe-
cific, and it obliged and allowed delivery to occur until the 
end of the meteorological autumn (21 December).14 

DELIVERY WITHIN A REASONABLE TIME AFTER 
CONCLUSION OF THE CONTRACT

7.	 Article 33 (c) applies where a specific time or period 
for delivery cannot be derived from the contract or from 
usages or practices between the parties. In that case, article 
33 (c) requires the seller to deliver “within a reasonable time 
after the conclusion of the contract”. “Reasonable” means a 
time adequate in the circumstances. Delivery of a bulldozer 
two weeks after the seller received the first instalment on 
the price has been held reasonable.15 It was held that a deliv-
ery time of 10 months in the case of a loader whose agreed 
refurbishment could last 120 to 180 days might be reason-
able under the circumstances.16 Where a contract concluded 
in January contained the delivery term “April, delivery date 
remains reserved”,17 the court held that article 33 (c) applied 
and delivery was due within a reasonable time after the 
contract was concluded because a concrete delivery date or 
period could not be determined from the contract: because 
the buyer had made it clear that he needed delivery by  
15 March, the reasonable time was held to have expired 
before 11 April.18 Article 33 (c) has been also applied to 
interpret a standard contract term that allowed the seller to 
change the agreed delivery date:19 by this approach, the court 
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found that the term must be understood to limit the seller 
to dates that resulted in delivery within a reasonable period 
after the conclusion of the contract.20 

WHAT CONSTITUTES DELIVERY

8.	 To timely fulfil the obligation to deliver, the seller must 
perform, in compliance with the deadlines established under 
article 33, all delivery obligations required by the contract or 
under articles 31, 32 or 34. Unless otherwise agreed, article 
33 does not require that the buyer be able to take possession 
of the goods on the date of delivery.21 

CONSEQUENCES OF LATE DELIVERY

9.	 Delivery after the date or period for delivery is a 
breach of contract to which the Convention’s rules on rem-
edies apply. If timely delivery was of the essence of the 
contract, late delivery amounts to a fundamental breach, 
and the contract can be avoided as provided in article 49.22 
According to one decision, a one day delay in the delivery 
of a small portion of the goods does not constitute a funda
mental breach even where the parties had agreed upon a 
fixed date for delivery.23 The parties, however, can provide 

in their contract that any delay in delivery is to be treated 
as a fundamental breach.24  

10.	 It has been held, however, that no breach of contract 
occurred where the seller failed to meet a delivery date, 
mentioned during negotiations, that was prior to the time the 
contract was concluded: citing article 33 (c), the court held 
that “the CISG requires delivery within a reasonable time 
after the conclusion of the contract, not before.”25  

11.	 A seller’s declaration that it would not be able to deliver 
the goods on time, it has been held, constituted an anticipa-
tory breach of contract in the sense of article 71.26 

BURDEN OF PROOF

12.	 A party asserting that a date or a period for delivery 
has been agreed upon must prove such agreement.27 A buyer 
who asserts that it has the right to choose a specific deliv-
ery date within an agreed period for delivery must prove an 
agreement or circumstances supporting the assertion.28 In a 
case where the parties did not specify the delivery date in 
the contract, a court held that if the buyer accepts the goods 
without protest that was an expression that delivery was 
made within a reasonable time.29

Notes

	 1 CLOUT case No. 338 [Oberlandesgericht Hamm, Germany, 23 June 1998].
	 2 See the example in Corte di Appello di Milano, Italy, 20 March 1998, Unilex (“Delivery: 3rd December, 1990”).
	 3 See the Secretariat Commentary to (then) article 31, p. 31, paragraph 3.
	 4 Tribunale di Forlí, Italy, 16 February 2009, English translation available on the Internet at www.cisg.law.pace.edu.
	 5 CLOUT case No. 338 [Oberlandesgericht Hamm, Germany, 23 June 1998] (see full text of the decision). See also CLOUT case No. 883 
[Kantonsgericht Appenzell Ausserrhoden, Switzerland, 10 March 2003] (parties agreed that delivery date should be fixed later; after seller 
postponed fixing a date several times, the buyer fixed a date that the court accepted as delivery date).
	 6 CLOUT case No. 338 [Oberlandesgericht Hamm, Germany, 23 June 1998] (contract provided that the seller would deliver according to 
delivery schedules drawn up by the buyer, but the buyer apparently never provided the schedules) (see full text of the decision).
	 7 See Court of Arbitration of the International Chamber of Commerce, January 1997 (Arbitral award No. 8786), ICC International Court of 
Arbitration Bulletin 2000, 70.
	 8 See Court of Arbitration of the International Chamber of Commerce, France, March 1998 (Arbitral award No. 9117), ICC International 
Court of Arbitration Bulletin 2000, 83.
	 9 Ibid. See also U.S. District Court, New Jersey, United States, 4 April 2006 (Valero Marketing & Supply Company v. Greeni Trading Oy), 
available on the Internet at www.cisg.law.pace.edu, reversed on other grounds in CLOUT case No. 846 [U.S. Court of Appeals (3rd Circuit), 
United States, 19 July 2007].
	 10 Court of Arbitration of the International Chamber of Commerce, France, March 1998 (Arbitral award No. 9117), ICC International Court 
of Arbitration Bulletin 2000, 83.
	 11 Ibid.; impliedly also CLOUT case No. 338 [Oberlandesgericht Hamm, Germany, 23 June 1998].
	 12 CLOUT case No. 1128 [Tribunal Supremo, Spain, 9 December 2008], also available on the Internet at http://www.cisgspanish.com.
	 13 CLOUT case No. 7 [Amtsgericht Oldenburg in Holstein, Germany, 24 April 1990].
	 14 CLOUT case No. 943 [Hof ’s-Hertogenbosch, the Netherlands, 20 December 2005].
	 15 CLOUT case No. 219 [Tribunal cantonal du Valais, Switzerland, 28 October 1997]. Another decision found that the seller delivered 
within a reasonable time despite the seasonal (Christmas-related) character of the goods: CLOUT case No. 210 [Audienca Provincial, Barce-
lona, Spain, 20 June 1997].
	 16 U.S. District Court, Colorado, United States, 6 July 2010 (Alpha Prime Development Corporation v. Holland Loader Company, LLC), 
available on the Internet at www.cisg.law.pace.edu (the buyer had no immediate need for the loader and the court decided only that summary 
judgment was inappropriate).
	 17 CLOUT case No. 362 [Oberlandesgericht Naumburg, Germany, 27 April 1999].
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	 18 CLOUT case No. 362 [Oberlandesgericht Naumburg, Germany, 27 April 1999] (the court found that the buyer’s offer, which required 
delivery by “March 15”, was not materially altered by the seller’s acceptance stating a delivery term of “April, delivery date reserved”; since 
the offeror did not object to the terms of the acceptance, a contract had been formed under article 19 (2) and the varying term in the acceptance 
became part of the contract).
	 19 CLOUT case No. 362 [Oberlandesgericht Naumburg, Germany, 27 April 1999] (see full text of the decision).
	 20 Ibid.
	 21 See the Secretariat Commentary to (then) article 31, p. 31, paragraph 2. See also Landgericht Oldenburg, Germany, 27 March  
1996, Unilex.
	 22 Court of Arbitration of the International Chamber of Commerce, January 1997 (Arbitral award No. 8786), ICC International Court of 
Arbitration Bulletin 2000, 70.
	 23 Landgericht Oldenburg, Germany, 27 March 1996, Unilex. See also Rechtbank Arnhem, the Netherlands, 29 July 2009, English editorial 
remarks available on the Internet at www.cisg.law.pace.edu (if the buyer complains of a two day delay after first having accepted the goods 
(a minibus), no right of avoidance exists).
	 24 Court of Arbitration of the International Chamber of Commerce, January 1997 (Arbitral award No. 8786), ICC International Court 
of Arbitration Bulletin 2000, 70 (the general conditions of the buyer, to which the parties had agreed, provided that any delay in delivery  
constituted a fundamental breach of contract).
	 25 U.S. District Court, Western District of Pennsylvania, United States, 25 July 2008 (Norfolk Southern Railway Co. v. Power Source  
Supply, Inc.), available on the Internet at www.cisg.law.pace.edu.
	 26 Court of Arbitration of the International Chamber of Commerce, January 1997 (Arbitral award No. 8786), ICC International Court of 
Arbitration Bulletin 2000, 72.
	 27 CLOUT case No. 362 [Oberlandesgericht Naumburg, Germany, 27 April 1999] (see full text of the decision).
	 28 Court of Arbitration of the International Chamber of Commerce, France, March 1998 (Arbitral award No. 9117), ICC International Court 
of Arbitration Bulletin 2000, 90.
	 29 CLOUT case No. 210 [Audiencia Provincial de Barcelona sección 16a, Spain, 20 June 1997].
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HANDING OVER OF DOCUMENTS

6.	 Article 34 requires that the place, time and manner 
of handing over the documents comply with the contract.5  
Where price-delivery terms (such as Incoterms) are agreed 
upon, they will often fix these modalities. With regard to the 
price-delivery term CFR (“cost, freight”), one arbitral tri-
bunal has held that that clause does not render the time for 
handing over documents of the essence of the contract.6 If 
neither the contract nor trade usages nor practices between 
the parties provide specific modalities for handing over the 
documents, the seller must tender the documents “in such 
time and in such form as will allow the buyer to take posses-
sion of the goods from the carrier when the goods arrive at 
their destination, bring them through customs into the coun-
try of destination and exercise claims against the carrier or 
insurance company.”7 Where a buyer requested partial deliv-
eries, a court regarded the seller’s handing over of ‘delivery 
orders’ instead of the bills of lading as sufficient.8  

NON-CONFORMING DOCUMENTS

7.	 The handing over of non-conforming documents con-
stitutes a breach of contract to which the normal remedies 
apply.9 Provided the breach is of sufficient gravity it can 
amount to a fundamental breach, thus permitting the buyer 
to declare the contract avoided.10 However, delivery of 
non-conforming documents (a false certificate of origin and 
a faulty certificate of chemical analysis) has been found not 
to constitute a fundamental breach if the buyer itself can eas-
ily cure the defect by requesting accurate documents from 
the producer.11 Another court has held that a quality certifi-
cate was not defective even if it did not state that, with time, 
the sold juice would become darker in colour.12 However, the 
omission of certificates proving the bio-quality of the goods 
has been regarded as a breach of contract.13 

EARLY TENDER OF DOCUMENTS

8.	 If the seller has handed over non-conforming docu-
ments before the time the documents are due, article 34 per-
mits the seller to cure the lack of conformity provided the 
cure is accomplished by the due date and the buyer is not 
caused unreasonable inconvenience or expense. The cure 
may be effected by delivery of conforming documents.14 

OVERVIEW: MEANING AND PURPOSE  
OF THE PROVISION

1.	 Article 34 addresses the seller’s duty to deliver doc-
uments relating to the goods being sold, where such an 
obligation exists. The provision does not create such an obli-
gation, but presupposes it. The obligation can follow from 
the contract, practices between the parties or trade usages.

2.	 According to the first sentence of article 34, the doc-
uments must be tendered at the time and place, and in the 
form, required by the contract. The second sentence provides 
that, if the seller has delivered non-conforming documents 
before the agreed time, he has the right to cure the defects if 
this would not cause the buyer unreasonable inconvenience 
or expense. Under the final sentence of the provision, how-
ever, the buyer can claim any damages suffered despite the 
seller’s cure.

DOCUMENTS RELATING TO THE GOODS:  
DEFINITION AND OBLIGATION TO DELIVER

3.	 Article 34 applies when “the seller is bound to hand 
over documents relating to the goods,” but the provision 
does not specify when the seller has that obligation nor 
does it further define the documents to which it refers. The 
contract generally provides for what documents must be 
handed over, which it can do, e.g., by incorporating parti
cular price-delivery terms, including price-delivery terms 
defined in the Incoterms. In one case the court concluded 
that, under an FOB term (“free on board”) the seller is 
obliged to provide the buyer with an invoice stating the 
quantity and value of the goods.1 Trade usages and prac-
tices between the parties may also dictate which documents 
must be provided. 

4.	 “Documents relating to the goods” in the sense of arti-
cle 34 include, in the main, documents that give their holders 
control over the goods, such as bills of lading, dock receipts 
and warehouse receipts,2 but they also include insurance 
policies, commercial invoices, certificates (e.g., of origin, 
weight, contents or quality), and other similar documents.3 

5.	 It has been found that the seller is usually not obliged 
to procure customs documents for the export of the goods, 
unless the parties agree otherwise.4 

Article 34

	 If the seller is bound to hand over documents relating to the goods, he must hand them 
over at the time and place and in the form required by the contract. If the seller has hand-
ed over documents before that time, he may, up to that time, cure any lack of conformity  
in the documents, if the exercise of this right does not cause the buyer unreasonable  
inconvenience or unreasonable expense. However, the buyer retains any right to claim 
damages as provided for in this Convention.
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Notes

	 1 CLOUT case No. 1193 [Compromex  Arbitration, Mexico, 29 April 1996].
	 2 Secretariat Commentary to (then) article 32, p. 31, paragraph 2. See also CLOUT case No. 216 [Kantonsgericht St. Gallen, Switzerland, 
12 August 1997] (see full text of the decision).
	 3 CLOUT case No. 171 [Bundesgerichtshof, Germany, 3 April 1996] (certificate of origin and certificate of chemical analysis); CLOUT 
case No. 488 [Audiencia Provincial Barcelona, sección 14a, Spain, 12 February 2002] (certificate of origin); Tribunal of International Com-
mercial Arbitration of the Ukrainian Chamber of Commerce and Trade, Ukraine, 5 July 2005, English translation available on the Internet 
at www.cisg.law.pace.edu (consignment note, quality certificate, insurance policy, invoice and packing list); China International Economic 
& Trade Arbitration Commission, People’s Republic of China, September 2006 (Arbitral award No. CISGT 2006 14), English translation 
available on the Internet at www.cisg.law.pace.edu (spare parts case; digital copy of airway bill not a sufficient document); CLOUT case  
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Notes

	 1 See, for example, the Digest for article 27, paragraph 2.

Section II of Part III, Chapter II

Conformity of the goods and third party claims (articles 35-44)

OVERVIEW

1.	 The second section of Chapter II of Part III of the Con-
vention contains provisions addressing some of the most 
important seller obligations under a contract for sale—in 
particular, the obligation to deliver goods that conform to the 
requirements of the contract and of the Convention in terms 
of quantity, quality, description and packaging (article 35),  
as well as the duty to ensure that the goods are free from 
third party claims to ownership rights (article 41) and to 
intellectual property rights (article 42). Other provisions 
connected to the question of conformity are included in 
the section, including an article governing the relation  
between the timing of a defect’s occurrence and the division of  
responsibility therefor between the seller and the buyer  
(article 36), and a provision addressing the seller’s right to 
cure a lack of conformity if goods are delivered before the 
date required for delivery.

2.	 The section also includes provisions regulating the 
procedure that a buyer must follow in order to preserve 
claims that the seller has violated the obligation to deliver  
conforming goods or to deliver goods free from third  
party claims. These include a provision governing the buyer’s  
duty to examine the goods following delivery (article 38) 
and provisions requiring the buyer to give notice of alleged 
violations of the seller’s obligations (articles 39 and 43 (1)), 
as well as provisions excusing or relaxing the consequences 
of a buyer’s failure to give the required notice (articles 40, 

43 (2), and 44). Articles 38 and 39 have proven to be among 
the most frequently-invoked (and most controversial) provi-
sions in litigation under the Convention.

RELATION TO OTHER PARTS OF  
THE CONVENTION

3.	 In general, the provisions in Section II of Part III, 
Chapter II work in tandem with, and frequently are  
invoked together with, the articles governing an aggrieved 
buyer’s remedies, found in the next section (Section III, 
articles 45-52). Several individual provisions of Section II  
have a special relation to articles or groups of articles else-
where in the Convention. Thus article 36, addressing the 
seller’s liability for a lack of conformity in terms of when the 
non-conformity occurs, is closely connected to Chapter IV  
of Part III on passing of risk (articles 66-70); article 37 
(seller’s right to cure a lack of conformity before the date 
for delivery required under the contract) functions as a 
companion to article 48 (seller’s right to cure a lack of con-
formity after the required delivery date), and also is con-
nected to article 52 (1) (buyer’s option to accept or refuse 
early delivery). The section II provisions on notice (arti- 
cles 39 and 43), of course, are subject to the rule in  
article 27 that notice in accordance with Part III of the 
Convention and dispatched by means appropriate in the 
circumstances is effective despite “a delay or error in the 
transmission … or its failure to arrive ….”1
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seriousness. . . .”7 A seller’s breach of its obligations under 
article 35 can in proper circumstances rise to the level of a 
fundamental breach of contract as defined in article 25 of the 
Convention, thus justifying the buyer in avoiding the con-
tract under article 49 (1) of the Convention.8 

ARTICLE 35 (1)

3.	 Article 35 (1) requires a seller to deliver goods that meet 
the specifications of the contract in terms of description, qual-
ity, quantity and packaging. It has been found that a shipment 
of raw plastic that contained a lower percentage of a particular 
substance than that specified in the contract, and which as a 
result produced window blinds that did not effectively shade 
sunlight, did not conform to the contract, and the seller had 
therefore breached its obligations.9 It has also been found that 
a shipment of goods containing less than the quantity spec-
ified in the contract breached article 35 (1), since the provi-
sion expressly states that a lack of “conformity” encompasses 
both a lack of quality in the goods delivered and a lack of 
quantity;10 partial deliveries, however, were held not to violate 
article 35 (1) where the contract allowed them and the buyer 
had accepted them without complaint.11 A used car that had 
been licensed two years earlier than indicated in the car’s doc-
uments and whose odometer did not state the full mileage on 
the car was found to be non-conforming under article 35 (1).12 
And where a contract required that potting soil contain 40 kg 
of clay per cubic metre of potting soil, but the goods deliv-
ered contained a different proportion of clay, the court found a 
violation of article 35 (1).13 Likewise, that agreed certificates 
issued by a Swiss federation of organic farmers for juice were 

INTRODUCTION

1.	 Article 35 of CISG states standards for determining 
whether goods delivered by the seller conform to the contract 
in terms of type, quantity, quality, and packaging. The provi-
sion thus defines the seller’s obligations with respect to these 
crucial aspects of contractual performance. Courts have stated 
that the unitary notion of conformity defined in article 35 dis-
places the concepts of “warranty” found in some domestic 
laws,1 and that, under the CISG, delivery of goods of a differ-
ent type from those required by the contract (“aliud”) consti-
tutes delivery of goods that lack conformity.2 It has also been 
stated that CISG provides the exclusive remedy for a lack of 
conformity in the goods, and that it thus pre-empts not only 
domestic law breach of contract claims, but also domestic law 
rules that invalidate a contract on the basis of mistake con-
cerning the quality of the goods or on the basis of tort/delict 
for violation of a pre-contractual duty to provide information.3 

2.	 In general, a failure by the seller to deliver goods that 
meet the applicable requirements of article 35 constitutes a 
breach of the seller’s obligations,4 although it has been stated 
that a failure of goods to conform to the contract is not a 
breach if the non-conforming goods are equal in value and 
utility to conforming goods.5 Delivery of false documents 
relating to the origin of the goods has been found to be a 
violation of article 35.6 Another court has stated: “Although 
the seller is obliged to deliver goods which conform in 
quantity, quality and to contractual specifications according 
to trade practices, differences in quantity and contractual 
requirements can only be regarded as non-conforming goods 
under article 35 CISG if the defects reach a certain level of 

Article 35

	 (1)	 The seller must deliver goods which are of the quantity, quality and description 
required by the contract and which are contained or packaged in the manner required by 
the contract.

	 (2)	 Except where the parties have agreed otherwise, the goods do not conform with 
the contract unless they:

	 (a)	 Are fit for the purposes for which goods of the same description would ordinarily 
be used;

	 (b)	 Are fit for any particular purpose expressly or impliedly made known to the  
seller at the time of the conclusion of the contract, except where the circumstances show 
that the buyer did not rely, or that it was unreasonable for him to rely, on the seller’s skill 
and judgement;

	 (c)	 Possess the qualities of goods which the seller has held out to the buyer as a 
sample or model;

	 (d)	 Are contained or packaged in the manner usual for such goods or, where there is 
no such manner, in a manner adequate to preserve and protect the goods.

	 (3)	 The seller is not liable under subparagraphs (a) or (d) of the preceding paragraph 
for any lack of conformity of the goods if at the time of the conclusion of the contract the 
buyer knew or could not have been unaware of such lack of conformity.
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6.	 Article 35 (2) is comprised of four subparts. Two of the 
subparts (article 35 (2) (a) and article 35 (2) (d)) apply to 
all contracts unless the parties have agreed otherwise. The 
other two subparts (article 35 (2) (b) and article 35 (2) (c)) 
are triggered only if certain factual predicates are present. 
The standards stated in these subparts are cumulative—that 
is, the goods do not conform to the contract unless they meet 
the standards of all applicable subparts.

ARTICLE 35 (2) (a)

7.	 Article 35 (2) (a) requires the seller to deliver goods 
“fit for the purposes for which goods of the same description 
would ordinarily be used.” This obligation has been equated 
with certain obligations imposed on sellers under domestic 
law.28 It has been held that the standard of article 35 (2) (a) 
was violated when the seller delivered a refrigeration unit 
that broke down soon after it was first put into operation.29 
The standard was also found violated when the seller deliv-
ered wine that had been diluted with 9 per cent water, caus-
ing domestic authorities to seize and destroy the wine,30 as 
well as when the seller delivered chaptalized wine.31 It was 
also found violated where the seller substituted a different 
component in a machine without notifying the buyer and 
without giving the buyer proper instructions for installation; 
as a result, the machine failed after three years of use, thus 
disappointing the buyer’s expectation for “long, continuous 
operation of the [machine] without failure.”32 The stand-
ard was also held violated where a dust ventilator diffused 
dust rather than removing it, and contained components that 
caused the ventilator to shut down prematurely;33 where 
machinery failed to produce the intended product rapidly 
or reliably;34 where “pocket ash trays” came equipped with 
excessively sharp and dangerous blades;35 where the seller 
delivered coloured phenol that was not fit for all the ordi-
nary purposes of the contractually-required “colourless phe-
nol”;36 and where machinery for the production of textiles 
failed to produce a product of consistent weight.37 According 
to a Supreme Court decision “Aardappelbescheidingsklei” 
(“potato separation sand”) was not fit for the purpose of 
separating potatoes for French fries from others usable for 
animal feed only; the sand performed the separation but was 
contaminated with dioxin far beyond any allowed threshold 
and so were the treated unusable potatoes and the peelings 
of the usable potatoes which the buyer resold as animal 
feed which led to high dioxin levels in the milk.38 It was  
no excuse that the potatoes could be washed and cleaned 
after separation.

8.	 The standard of article 35 (2) (a), however, requires 
only that the goods be fit for the purposes for which they are 
ordinarily used. It does not require that the goods be perfect 
or flawless, unless perfection is required for the goods to 
fulfil their ordinary purposes.39 Thus it was held that plants 
which were generally fit to prosper, but which were not fit 
for the local climate where the buyer placed them, did not 
violate the requirements of article 35 (2) (a).40 Similarly, 
a court held that heavy oil was fit for use in the enterprise 
of the buyer although it caused problems due to the special 
kind of pumps the buyer used and of which the seller had 
no knowledge.41 The court further held that the seller had no 
precontractual duty to inquire as to the specific purposes or 
circumstances of the buyer. The standard of article 35 (2) (a) 

lacking was regarded as non-conformity of the juice itself 
under article 35 (1).14 On the other hand, one court has con-
cluded that there was no violation of article 35 (1) when the 
seller delivered shellfish containing a high level of cadmium 
because the parties did not specify a maximum cadmium level 
in their agreement.15 

4.	 In ascertaining, for purposes of article 35 (1), whether 
the contract requires goods of a particular quantity, quality 
or description, or requires that the goods be contained or 
packaged in a particular manner, one must refer to general 
rules for determining the content of the parties’ agreement;16 
it has been held, however, that the question whether a seller 
waived time limitations in a contractual provision govern-
ing the quality of the goods was, pursuant to article 7 (2)  
CISG, governed by applicable domestic law.17 In this con-
nection, one court, on appeal of the decision concerning 
shellfish with high cadmium levels cited in the previous 
paragraph, found that the seller had not impliedly agreed 
to comply with recommended (but not legally mandatory) 
domestic standards for cadmium in the buyer’s country.18 
As the court reasoned, the mere fact the seller was to 
deliver the shellfish to a storage facility located in the buy-
er’s country did not constitute an implied agreement under 
article 35 (1) to meet that country’s standards for resale-
ability, or to comply with its public law provisions gov-
erning resaleability.19 It has also been held that a seller’s 
previous deliveries to the buyer, some of which involved 
different kinds of goods and during which the goods had 
not been damaged, did not constitute an implied agreement 
concerning the packaging of the goods.20 

ARTICLE 35 (2): OVERVIEW

5.	 Article 35 (2) states standards relating to the goods’ 
quality, function and packaging that, while not mandatory, 
are presumed to be a part of sales contracts. In other words, 
these standards are implied terms that bind the seller even 
without affirmative agreement thereto. If the parties do not 
wish these standards to apply to their contract, they may (in 
the words of article 35) “agree[...] otherwise.”21 Unless the 
parties exercise their autonomous power to contract out the 
standards of article 35 (2), they are bound by them.22 Whether 
the parties agreed to contractual terms that excluded the sell-
er’s obligations under article 35 (2), it has been asserted, 
is governed by the Convention’s rules on interpretation.23 
According to one court, the parties should be treated as hav-
ing “agreed otherwise” where a seller of trucks made no 
promise as to the registerability of the trucks in the buyer’s 
country and it was agreed that any risk that the trucks could 
not be registered there should lie with the buyer.24 It has been 
held that an agreement as to the general quality of goods did 
not derogate from article 35 (2) if the agreement contained 
only positive terms concerning the qualities that the goods 
would possess, and not negative terms relieving the seller of 
responsibilities;25 other decisions, however, suggest that an 
express article 35 (1) agreement concerning the quality of 
the goods excludes the implied quality obligations imposed 
by article 35 (2), even if the parties have not otherwise indi-
cated that the article 35 (2) obligations are inapplicable.26 
Some decisions have applied domestic law to determine the 
validity of agreements to exclude a seller’s obligations under 
article 35 (2).27  
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to the seller at the time of the conclusion of the contract.” 
This obligation has been equated with certain obligations 
imposed on sellers under domestic law.52 A court has also 
found a violation of article 35 (2) (b) where machinery that 
the buyer had purchased to mass produce buyer’s environ-
mentally-friendly packaging for cassettes malfunctioned and 
did not produce the packaging “rapidly or reliably,”53 and 
where inflatable arches used for advertising were not suit-
ably safe.54 On the other hand, where the goods were made 
to work properly one year after delivery, it was found that 
a seller had not violated its article 35 (2) (b) obligation.55 It 
has been held that a buyer who proved that the goods failed 
to perform the particular purpose conveyed to the seller at  
the time the contract was concluded did not have to prove 
the cause of such failure in order to establish a breach of 
article 35 (2) (b).56  

11.	 The article 35 (2) (b) obligation arises only if one or 
more particular purposes were revealed to the seller by 
the time the contract was concluded. One court held that 
a seller violated article 35 (2) (b) when it delivered skin 
care products that did not maintain specified levels of vita-
min A throughout their shelf life.57 The court found that the 
buyer intended to purchase products with the specified vita-
min levels, that “the special purpose . . . was known by the 
[seller] with sufficient clarity,” and that “the buyer counted 
on the seller’s expertise in terms of how the seller reaches 
the required vitamin A content and how the required preser-
vation is carried out.” Where a seller agreed during negotia-
tions that the goods would meet safety standards applicable 
in the buyer’s jurisdiction, a court held that article 35 (2) (b)  
obligated the seller to deliver goods that complied with 
those standards.58 And where the seller agreed to deliver 
plants to a particular place, a court found that buyer had 
conveyed to the seller the particular purpose of using the 
plants at that place (although the court also found that 
the seller was not liable under article 35 (2) (b) because 
the buyer had not reasonably relied on the seller’s skill 
and judgment).59 Where the buyer’s order described its 
requirements for the goods, furthermore, a court found that 
seller was obligated to meet those requirements under arti- 
cle 35 (2) (b).60 And where it was “crystal clear” that the 
buyer intended to use the goods—large, heavy and expensive 
globes—as long term advertising furniture for its offices, it 
was implied under article 35 (2) (b) that the goods would 
have an operational lifetime of at least three years.61 On the 
other hand, where the contract contained no indication of the 
specific purpose for which the goods would be used, there 
was no obligation under article 35 (2) (b).62 And where the 
buyer revealed its particular purpose only to a travelling 
sales representative of the seller, a court has found that the 
requirements of article 35 (2) (b) were not satisfied.63 

12.	 The requirements of article 35 (2) (b) do not apply if 
“the circumstances show that the buyer did not rely, or that 
it was unreasonable for him to rely, on the seller’s skill and 
judgement.” A court has held that a buyer did not reasonably 
rely on the seller’s skill and judgment where the buyer was 
itself an experienced importer of the goods.64 And it has been 
held that a buyer is not deemed to have relied on the seller’s 
skill and judgment where the buyer possessed skill concern-
ing and knowledge of the goods equal to or greater than that 
of the seller.65 With regard to the reliance element, one court 
has stated that in the usual case, a buyer cannot reasonably 

has been variously described as requiring goods of “aver-
age” quality, “marketable” quality, or “reasonable” qual-
ity.42 It has also been stated that resaleability (tradability) of 
the goods is an aspect of their fitness for ordinary purposes 
under article 35 (2) (a),43 that foodstuff intended for human 
consumption must at least not be harmful to health, and that 
mere suspicion that the goods are harmful to health may give 
rise to a breach of article 35 (2) (a).44 

9.	 Several decisions have discussed whether conformity 
with article 35 (2) (a) is determined by reference to the qual-
ity standards prevailing in the buyer’s jurisdiction. Accord-
ing to one decision, the fact that the seller is to deliver goods 
to a particular jurisdiction and can infer that they will be 
marketed there is not sufficient to impose the standards of 
the importing jurisdiction in determining suitability for ordi-
nary purposes under article 35 (2) (a).45 Thus the fact that 
mussels delivered to the buyer’s country contained cadmium 
levels exceeding the recommendations of the health regula-
tions of the buyer’s country did not establish that the mussels 
failed to conform to the contract under article 35 (2) (a).46 
The court indicated that the standards in the importing juris-
diction would have applied if the same standards existed in 
the seller’s jurisdiction, or if the buyer had pointed out the 
standards to the seller and relied on the seller’s expertise.47 
The court raised but did not determine the question whether 
the seller would be responsible for complying with public 
law provisions of the importing country if the seller knew or 
should have known of those provisions because of “special 
circumstances”—e.g., if the seller maintained a branch in the 
importing country, had a long-standing business connection 
with the buyer, often exported into the buyer’s country, or 
promoted its products in the importing country.48 A court 
from a different country, citing the aforementioned decision, 
refused to overturn an arbitral award that found a seller in 
violation of article 35 (2) (a) because it delivered medical 
devices that failed to meet safety regulations of the buyer’s 
jurisdiction:49 the court concluded that the arbitration panel 
acted properly in finding that the seller should have been 
aware of and was bound by the buyer’s country’s regulations 
because of “special circumstances” within the meaning of the 
opinion of the court that rendered the aforementioned deci-
sion. According to another decision, the fact that the seller 
had previously advertised and sold the good in the buyer’s 
jurisdiction could have constituted “special circumstances” 
that would, under the approach in the aforementioned mus-
sels case, oblige the seller to comply with regulations of 
the buyer’s jurisdiction; in the particular case, however, 
the seller had made it clear to the buyer that the buyer was 
responsible for assuring regulatory compliance.50 A different 
court has found that a seller of cheese was required to com-
ply with the buyer’s country’s standards because it had had 
dealings with the buyer for several months, and therefore 
must have known that the cheese was destined for the mar-
ket in the buyer’s country;51 the seller, therefore, violated its 
obligations under CISG article 35 when it delivered cheese 
that did not have its composition marked on the packaging, 
as required by the buyer’s country’s marketing regulations.

ARTICLE 35 (2) (b)

10.	 Article 35 (2) (b) requires that goods be fit for “any 
particular purpose expressly or impliedly made known 
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ARTICLE 35 (3)

15.	 Article 35 (3) relieves the seller of responsibility for 
a lack of conformity under article 35 (2) to the extent that 
the buyer “knew or could not have been unaware” of the 
non-conformity at the time the contract was concluded.78 
Knowledge of a particular lack of conformity would relieve 
the seller of responsibility for that lack of conformity only 
and would not assist the seller in denying liability for loss 
resulting from another, unknown lack of conformity.79 
Article 35 (3) only relieves the seller of responsibility for 
non-conformity under article 35 (2) (a)–(d). A lack of con-
formity under article 35 (1) (which requires the goods to be 
of “the quantity, quality and description required by the con-
tract”) is not subject to the rule of article 35 (3), although 
a buyer’s awareness of defects at the time the contract is 
concluded should presumably be taken into account in deter-
mining what the parties’ agreement required as to the quality 
of the goods.80 It has been held that the seller bears the bur-
den of proving the elements of article 35 (3).81  

16.	 Under article 35 (3), a buyer has been held to have 
assumed the risk of defects in a used bulldozer that the 
buyer inspected and tested before purchasing.82 One court 
has stated that, under article 35 (3), a buyer who elects to 
purchase goods despite an obvious lack of conformity must 
accept the goods “as is.”83 The rule of article 35 (3), how-
ever, is not without limits.84 Where a seller knew that a used 
car had been licensed two years earlier than indicated in the 
car’s documents and knew that the odometer understated the 
car’s actual mileage but did not disclose these facts to the 
buyer, the seller was liable for the lack of conformity even if 
the buyer (itself a used car dealer) should have detected the 
problems.85 Citing articles 40 and 7 (1), the court found that 
the Convention contains a general principle favouring even 
a very negligent buyer over a fraudulent seller.

BURDEN OF PROOF

17.	 A number of decisions have discussed which party 
bears the burden of proving that goods fail to conform to the 
contract under article 35.86 Some decisions indicate that the 
seller bears that burden.87 On the other hand, other tribunals 
have concluded that the buyer bears the burden of proving 
lack of conformity,88 although decisions adopt different the-
ories to reach that result. For example, some tribunals have 
applied domestic law to allocate the burden to the buyer as 
the party alleging a lack of conformity.89 Other courts have 
concluded that the Convention itself, although it does not 
expressly answer the burden of proof question, contains a 
general principle that the party who is asserting or affirming 
a fact bears the burden of proving it, resulting in an allo-
cation of the burden to a buyer who asserts that goods did 
not conform to the contract90 and, according to at least one 
decision, an allocation to the seller of the burden to prove 
that the goods were conforming if the seller claims a right 
to the price for goods delivered.91 Some decisions suggest 
that the burden of proof varies with the context. Thus it 
has been stated that the buyer bears the burden of proving 
a lack of conformity if it has taken delivery of the goods,92 
or if it has done so without giving immediate notice of non- 
conformity.93 Similarly, it has been indicated that the seller 
bears the burden of proving that goods were conforming at 

rely on the seller’s knowledge of the importing country’s 
public law requirements or administrative practices relating 
to the goods, unless the buyer pointed such requirements out 
to the seller.66 The court therefore found that mussels with 
cadmium levels exceeding the recommendations of German 
health regulations did not violate the requirements of article 
35 (2) (b) where there was no evidence that the buyer had 
mentioned the regulations to the seller. By so holding, the 
court affirmed the decision of a lower court that the seller 
had not violated article 35 (2) (b) because there was no evi-
dence that the parties implicitly agreed to comply with the 
buyer’s country’s health recommendations.67 On the other 
hand, a court has held that the seller violated article 35 (2) (b)  
by delivering a child’s play apparatus that did not comply 
with safety regulations of the buyer’s jurisdiction.68  

ARTICLE 35 (2) (c)

13.	 Article 35 (2) (c) states that, in order to conform to the 
contract, goods must “possess the qualities of goods which 
the seller has held out to the buyer as a sample or model.” 
Several tribunals have found that delivered goods violated 
this provision.69 Where a seller supplied a sample of the 
wood to be used to fabricate doors, however, a court found 
that the sample was too small to indicate to the buyer that the 
wood in the completed doors would be evenly coloured.70 
Article 35 (2) (c), by its terms, applies if the seller has held 
out a sample or model to the buyer, unless the parties “have 
agreed otherwise.” It has been stated that the goods must 
conform to a model only if there is an express agreement in 
the contract that the goods will do so.71 On the other hand,  
it has been held that the provision applies even if it is the 
buyer rather than the seller that has provided the model, pro-
vided that the parties agreed that the goods should conform 
to the model.72

ARTICLE 35 (2) (d)

14.	 Article 35 (2) (d) supplements the last clause of arti-
cle 35 (1), which requires that the goods be “contained or 
packaged in the manner required by the contract.” One 
decision stated that article 35 (2) (d) applies where the 
parties have failed to provide for packaging requirements 
in their contract, and that the provision generally refers to 
packaging standards prevailing in the seller’s country.73 
Several cases have found that improperly packaged goods 
failed to conform to the contract under article 35 (2) (d). 
Where a seller sold cheese that it knew would be resold in 
the buyer’s country, and the cheese was delivered in pack-
aging that did not comply with that country’s food labelling 
regulations, the goods were deemed non-conforming under 
article 35 (2) (d).74 In another case, a seller of canned fruit 
was found to have violated article 35 where the containers 
were not adequate to prevent the contents from deteriorat-
ing after shipment.75 Where marble panels were damaged 
during transport because of improper packaging, a court 
found that seller had breached article 35 (2) (d).76 Another 
decision held that, even though the buyer bore risk of loss 
while bottles were being transported by truck, the seller’s 
breach of its obligation to package the goods adequately 
meant that the seller was responsible for damage that 
occurred during transport.77 
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quality of the goods have been held insufficient to establish 
a lack of conformity where the buyer ignored a trade usage 
requiring that the seller be permitted to be present at such 
investigations.106 

19.	 On the other hand, it has been found that the early 
failure of a substituted part in a machine did not by itself 
establish that the machine was not in conformity with the 
contract, since the failure might have been due to improper 
installation.107 Furthermore, a buyer’s failure to complain 
of obvious defects at the time the goods were received has 
been taken as affirmative evidence that the goods conformed 
to the contract.108 In another case, deliveries of allegedly 
non-conforming chemicals had been mixed with earlier 
deliveries of chemicals; thus, even though the buyer showed 
that glass produced with the chemicals was defective, it 
could not differentiate which deliveries were the source of 
the defective chemicals; and since the time to give notice 
of non-conformity for the earlier deliveries had expired, the 
buyer failed to prove a lack of conformity.109 A court has held 
that scratches and other minor damage did not prove that the 
seller breached a promise that cars would be in good condi-
tion and not involved in accidents.110 Another court held, as 
an alternative ground for dismissing the buyer’s claim, that 
the evidence did not establish whether the goods’ non-con-
formities arose before or after risk of loss passed to the 
buyer.111 It has also been found that a seller’s offer to remedy 
any defects in the goods did not constitute an admission that 
the goods lacked conformity.112 

JURISDICTIONAL ISSUES

20.	 For purposes of determining jurisdiction under arti- 
cle 5 (1) of the Brussels Convention, several courts have 
concluded that the conformity obligation imposed on the 
seller by CISG article 35 is not independent of the obligation 
to deliver the goods, and both obligations are performed at 
the same place.113 

the time risk of loss passed, but the buyer bears the burden 
of proving a lack of conformity after the risk shifted if it has 
accepted the goods without immediately notifying the seller 
of defects.94 It has been noted that authorities are in conflict 
over which party bears the burden of proof with respect to 
the reliance requirement in article 35 (2) (b).95 With respect 
to article 35 (3), it has been held that the seller bears the bur-
den of proving the elements of an exemption from liability 
under this provision.96 

EVIDENCE OF LACK OF CONFORMITY

18.	 Many decisions address evidentiary issues relating to 
a lack of conformity under article 35. Some decisions indi-
cate that the question of proper proof of a violation of arti-
cle 35 is a matter governed by applicable domestic law.97 A 
seller’s admission that the goods were non-conforming has 
been accepted as sufficient evidence.98 Direct evidence that 
the standards of article 35 were violated has been adduced 
and accepted by courts in several instances.99 Thus proof 
that glue used in shoes dissolved, leather cracked, seams and 
soles were partially loose, and leather material was too short 
constituted sufficient proof of lack of conformity.100 And a 
showing that delivered wine had been seized and destroyed 
by authorities in the buyer’s country because it had been 
diluted with water was accepted by the court as establishing 
that the wine did not conform with the contract for sale.101 
Similarly, a court has found that, once the buyer established 
that a refrigeration unit had broken down shortly after it was 
first put into operation, the seller was presumed to have vio-
lated article 35 (2) (a) and thus bore the burden of showing 
it was not responsible for the defects.102 Testimony by wit-
nesses with knowledge of the goods has been found suffi-
cient to establish lack of conformity.103 Independent expert 
opinion on lack of conformity has also been accepted104—
and even required for the buyer to carry the burden of 
proof with regard to an alleged technical defect in complex 
goods105—although the results of an investigation into the 
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Article 36

	 (1)	 The seller is liable in accordance with the contract and this Convention for any 
lack of conformity which exists at the time when the risk passes to the buyer, even though 
the lack of conformity becomes apparent only after that time.

	 (2)	 The seller is also liable for any lack of conformity which occurs after the time 
indicated in the preceding paragraph and which is due to a breach of any of his obligations, 
including a breach of any guarantee that for a period of time the goods will remain fit for 
their ordinary purpose or for some particular purpose or will retain specified qualities or 
characteristics.

OVERVIEW

1.	 Article 36 deals with the time at which a lack of con-
formity in the goods must have arisen in order for the seller 
to be liable for it.1 Article 36 (1) states a general rule that 
the seller is liable for a lack of conformity that exists at the 
time risk of loss for the goods passes to the buyer.2 Arti-
cle 36 (2) extends the seller’s responsibility in certain cir-
cumstances by providing that the seller is liable for a lack 
of conformity occurring even after risk has passed if the 
non-conformity is caused by a breach by the seller of its 
obligations, including a breach of a guarantee of the future 
performance or qualities of the goods.3 Several decisions 
illustrate the operation of the two paragraphs of article 36. 
A flower shop that purchased daisy plants refused to pay 
the price when the buyer’s own customers complained 
that the plants did not bloom throughout the summer as 
expected: a court of appeals affirmed the seller’s right to 
the price because (1) the buyer failed to prove, pursuant 
to article 36 (1), that the plants were defective when the 
risk passed to the buyer, and (2) the buyer failed to prove 
that the seller had guaranteed the future fitness of the 
goods under article 36 (2).4 Another court concluded that 
the seller was not liable under article 36 (1) for damage 
to pizza boxes that occurred while the boxes were being 
shipped by carrier because risk of loss had passed to the 
buyer when the goods were handed over to the first carrier; 
the result was not changed by article 36 (2) because the 
damage was not due to any breach by the seller.5 And where 
regulations restricting the buyer’s ability to import pork 
were issued after the contract was formed, a court has held 
that the seller was responsible for such regulations only if 
the regulations existed when the risk passed (as provided in 
article 36 (1)) or if the seller had issued a specific guarantee 
as provided in article 36 (2).6 

ARTICLE 36 (1) OVERVIEW

2.	 Article 36 (1) provides that the seller is liable “in 
accordance with the contract and this Convention for 
any lack of conformity which exists at the time when 
the risk passes to the buyer.” Tribunals have invoked  
article 36 (1) to establish the time and place at which to 
determine whether the goods lacked conformity under 

article 35 CISG.7 The principle of seller responsibility for 
defects existing before risk passes is reinforced by the final 
clause of article 36 (1), which confirms the seller’s liability 
“even though the lack of conformity becomes apparent only 
after [the time risk passes to the buyer].” Thus it is the time 
that the lack of conformity comes into existence, not the 
time it is discovered (or should have been discovered), that 
is critical for the rule in article 36 (1).8 One court decision 
involving the sale of cocoa beans from Ghana illustrates the 
general operation of article 36 (1).9 The contract provided 
that risk would shift to the buyer when the goods were 
handed over to the first carrier. It also required the seller 
to supply, before the goods were shipped, a certificate from 
an independent testing agency confirming that the beans 
met certain quality specifications. The independent agency 
tested the goods some three weeks before they were packed 
for shipment, and issued the required certificate. When  
the goods arrived, however, the buyer’s own testing 
revealed that the cocoa beans were below contract- 
quality. The court stated that the seller would be liable 
for the lack of conformity in three situations: (1) if the 
pre-shipment certificate of quality from the independent 
agency were simply mistaken and the goods thus lacked 
conformity at the time they were inspected; (2) if the dete-
rioration in the quality of the goods occurred in the three 
week gap between inspection and shipment; or (3) if the 
defects otherwise existed when the goods were shipped but 
the defects would only become apparent after they were 
delivered to the buyer.

SELLER’S LIABILITY FOR DEFECTS  
EXISTING WHEN RISK PASSED

3.	 The basic principle of article 36 (1), that the seller is 
liable for a lack of conformity that exists at the time risk 
passes to the buyer, has been affirmed in several decisions.10 
Conversely, the principle that the seller is not normally lia-
ble for a lack of conformity arising after risk has passed 
has also been invoked in several decisions. For example, 
where a contract for the sale of dried mushrooms included a  
“C & F” (“cost, freight”) clause, and the mushrooms dete-
riorated during shipment, one court found that the lack of 
conformity arose after risk of loss had passed and the seller 
was therefore not responsible for it under article 36 (1).11 
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court decision had not reversed the burden of proof and  
dismissed the appeal.20 Other courts appear to have taken a 
factual approach to the question. Thus, it has been asserted 
that a buyer who accepts goods upon delivery without 
promptly objecting to their quality bears the burden of prov-
ing that they did not conform to the contract.21 On the other 
hand, where a refrigeration unit broke down shortly after it 
was delivered, the court presumed the defect existed when 
the goods were shipped, and the seller bore the burden of 
proving it was not responsible for the lack of conformity.22 

ARTICLE 36 (2)

6.	 Article 36 (2) provides that a seller is liable for a lack 
of conformity arising after the time that risk passed to the 
buyer, but only if the lack of conformity is due to a breach 
by the seller.23 An arbitral tribunal has invoked this provi-
sion in finding a seller liable for the lack of conformity of 
canned fruit that deteriorated during shipment because of 
inadequate packaging, even though the buyer bore tran-
sit risk under the FOB term in the contract.24 And a court 
has held that, although the buyer bore the risk when goods 
(wine bottles) were damaged or contaminated in transit, the 
seller was responsible because the damage was due to sell-
er’s breach of its article 35 (2) (d) obligation to package the 
goods in manner adequate for truck transport.25 On the other 
hand, a court has found that the seller was not responsible 
for damage to pizza boxes occurring after risk of loss passed 
to the buyer because the buyer did not demonstrate that the 
damage was due to any breach by the seller.26 Where a buyer 
signed an acknowledgment of delivery that indicated the 
goods conformed to the contract, but the goods later suf-
fered breakdowns, a court stated that the buyer bore the bur-
den of proving that the breakdowns resulted from a breach 
by the seller that was not apparent at the time the goods 
were received.27 Article 36 (2) specifically mentions that the 
seller will be responsible for post-risk non-conformities if 
they result from “breach of any guarantee that for a period of 
time28 the goods will remain fit for their ordinary purpose29 
or for some particular purpose30 or will retain specified 
qualities or characteristics.” Another court has placed the 
burden of proving the existence of an express guarantee of 
future performance on the buyer, and concluded that a seller 
of plants was not liable under article 36 (2) for the failure 
of the plants to bloom throughout the summer because the 
buyer did not prove that the seller had guaranteed future 
performance of the plants.31 And a court placed the burden 
on the buyer to prove that the goods had breached a five-
year guarantee given by the seller.32 

DEFECTS NOT APPARENT UNTIL AFTER  
RISK PASSED

4.	 Article 36 (1) states that a seller is liable for a lack of 
conformity existing when risk passed to the buyer “even 
though the lack of conformity becomes apparent only after 
that time.” This principle has been applied in several cases. 
Thus where a refrigeration unit that had been sold installed 
on a truck trailer failed within 15 days of delivery, the court 
found that a lack of conformity had existed at the time risk 
passed even though the non-conformity did not become 
apparent until the unit had been put into use.12 Where, after 
pork was delivered, regulations were issued that prevented 
the buyer from reselling the goods because of suspicion of 
dioxin contamination (although such contamination was 
never actually detected), a court found that the goods were 
non-conforming at the time risk passed, although the lack of 
conformity only became apparent later.13 On the other hand, 
a buyer of a painting said to be by a specific artist sued the 
seller when the party to whom the buyer resold the paint-
ing determined that it could not be attributed to that artist.14 
The court stated that the seller was not liable because, under  
article 36 (1), the seller was only responsible for non- 
conformities existing at the time risk of loss passed to the 
buyer, and there was no indication at that time that the artist 
indicated was not the painter.15 

BURDEN OF PROOF REGARDING THE TIME  
A DEFECT AROSE

5.	 Under article 36 (1), the parties’ rights often hinge on 
whether a lack of conformity existed at the time the risk of 
loss passed to the buyer. For this reason, the question of 
which party bears the burden of proof on this issue is a crit-
ical one.16 A court has noted that some CISG scholars sug-
gest the question should be settled by reference to domestic 
law applicable under the rules of private international law, 
whereas other scholars argue that CISG itself contains a 
general principle (controlling under CISG article 7 (2)) that 
the party asserting the non-conformity (i.e., the buyer) bears 
the burden;17 in the particular case the court did not have to 
resolve this disagreement because both approaches placed 
the burden on the buyer.18 In another case, a lower court had 
dismissed a buyer’s claim because it was not clear whether 
the goods’ lack of conformity arose before or after risk 
passed to the buyer; the buyer appealed, arguing that arti- 
cle 36, in conjunction with article 7 (2), allocates to the seller 
the burden of proving that the goods were conforming when 
risk passed;19 the appeals court, however, held that the lower 
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a seller had made a delivery of confectionary products before 
the buyer had furnished a banker’s guarantee required by the 
contract.3 Although the buyer accepted the delivery, it failed 
to pay for the goods, arguing that the seller had breached the 
contract by delivering before the guarantee was in place and 
that this default should be considered a fundamental breach 
of contract justifying the buyer’s non-payment. The arbitral 
tribunal, however, ruled that the breach by the seller did not 
permit the buyer to refuse to pay, noting that under the last 
sentence of article 37 the buyer could claim damages for any 
losses caused by the early delivery.

2.	 Failure by the seller to remedy a lack of conformity 
pursuant to article 37 has been described as a pre-condition 
to a buyer’s right to reduce the price of delivered goods 
under article 50 CISG.4 

OVERVIEW

1.	 Article 37 of CISG deals with non-conforming deliver-
ies made by the seller before the date specified in the contract. 
The first sentence of article 37 specifies that, in the case of a 
delivery of insufficient quantity, the seller can cure by “deliv-
er[ing] any missing part” or by “mak[ing] up any deficiency in 
the quantity of the goods delivered.” In the case of a delivery 
of goods deficient in quality, the seller can cure by delivering 
replacement goods1 or by “remedy[ing] any lack of conform-
ity in the goods delivered.”2 The second sentence of article 37 
specifies that the buyer retains any right to damages provided 
by the Convention, although the amount of such damages 
presumably must reflect any cure accomplished by the seller 
under the first sentence of the provision. The second sen-
tence of article 37 was invoked by an arbitral tribunal where 

Article 37

	 If the seller has delivered goods before the date for delivery, he may, up to that date, 
deliver any missing part or make up any deficiency in the quantity of the goods delivered, 
or deliver goods in replacement of any non-conforming goods delivered or remedy any 
lack of conformity in the goods delivered, provided that the exercise of this right does not 
cause the buyer unreasonable inconvenience or unreasonable expense. However, the buyer 
retains any right to claim damages as provided for in this Convention.

Notes

	 1 A seller’s right under article 37 to deliver goods to replace non-conforming goods should be compared to a buyer’s right under  
article 46 (2) of CISG to require the seller to deliver goods in substitution for non-conforming goods.
	 2 A seller’s right under article 37 to “remedy” non-conforming goods should be compared to a buyer’s right under article 46 (3) of CISG to 
require the seller to repair non-conforming goods.
	 3 CLOUT case No. 141 [Tribunal of International Commercial Arbitration at the Russian Federation Chamber of Commerce and Industry, 
Russian Federation, 25 April 1995 (Arbitral award No. 200/1994)].
	 4 Audiencia Provincial de Barcelona, Spain, 24 March 2009, English translation available on the Internet at www.cisg.law.pace.edu.  
To similar effect, Tribunal of International Commercial Arbitration at the Russian Federation Chamber of Commerce and Industry, Russian 
Federation, 23 March 2005, English translation available on the Internet at www.cisg.law.pace.edu.   
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Article 38

	 (1)	 The buyer must examine the goods, or cause them to be examined, within as 
short a period as is practicable in the circumstances.

	 (2)	 If the contract involves carriage of the goods, examination may be deferred until 
after the goods have arrived at their destination.

	 (3)	 If the goods are redirected in transit or redispatched by the buyer without a rea-
sonable opportunity for examination by him and at the time of the conclusion of the contract 
the seller knew or ought to have known of the possibility of such redirection or redispatch, 
examination may be deferred until after the goods have arrived at the new destination.

OVERVIEW

1.	 Article 38 directs a buyer to whom goods have been 
delivered to examine them or cause them to be examined. 
Where a buyer accepted delivered goods without any exam-
ination, choosing to rely on the seller’s sales manager—who 
had previously been employed by the buyer’s previous sup-
plier—to deliver goods of the same kind and quality as those 
provided by the previous supplier, the court found that the 
buyer failed to comply with article 38.1 Much of the text of 
article 38 focuses on the time when this examination should 
take place. Thus article 38 (1) specifies the general rule that 
the examination must occur “within as short a period as is 
practicable in the circumstances.” Article 38 (2) provides a 
special rule for cases involving carriage of goods, permit-
ting the examination to be deferred until the goods arrive at 
their destination. With respect to the relationship between  
articles 38 (1) and 38 (2), one court has explained that nor-
mally the place of examination is the place where the seller’s 
delivery obligation is performed under article 31 of the Con-
vention, but if the contract involves carriage of the goods the 
examination may be deferred until the goods reach their des-
tination.2 Where the buyer actually examined goods at their 
point of origin, however, it has been held that article 38 (2) 
does not apply.3 Article 38 (3) contains another special rule, 
applicable if the buyer redirects goods while they are in tran-
sit or redispatches goods before having a reasonable oppor-
tunity to examine them: in such cases, examination may be 
deferred until after the goods arrive at their “new destina-
tion,” provided the seller was on notice of the possibility of 
such redirection or redispatch when the contract was con-
cluded. Where the buyer reasonably could have examined 
the goods while they were in the buyer’s possession before 
being redispatched to the buyer’s customer, however, it has 
been held that article 38 (3) was inapplicable.4 

2.	 As the Secretariat Commentary relating to article 385 
and numerous cases6 aver, the time when a buyer is required 
to conduct an examination of the goods under article 38 is 
intimately connected to the time when the buyer “ought to 
have discovered” a lack of conformity under article 39—
an occurrence that starts the clock running on the buyer’s 
obligation to give notice of the non-conformity under the 
latter provision. The examination obligation imposed by 

article 38, therefore, can have very serious consequences: 
if a buyer fails to detect a lack of conformity because it did 
not conduct a proper and timely examination, and as a result 
fails to give the notice required by article 39, the buyer will 
lose remedies—quite possibly all remedies—for the lack 
of conformity.7 On the other hand, where the buyer could 
not detect the lack of conformity during an examination of 
the goods following delivery, its reasonable time for giving 
notice of lack of conformity under article 39 (1) does not 
begin to run at that time.8 It has been stated that failure to 
examine the goods as required by article 38 has no conse-
quences when an examination would not have revealed the 
lack of conformity in question; but where the lack of con-
formity might have been detected by a reasonable examina-
tion, and the buyer failed to conduct any examination before 
accepting the goods, the buyer lost its right to rely on the 
lack of conformity for failing to give timely notice under 
article 39, even though it was possible that a proper arti-
cle 38 examination (through sampling of goods delivered in 
large quantities) might not have detected the defect.9 And if 
a buyer gives timely article 39 notice despite having failed 
to conduct a proper article 38 examination, it has been stated 
that “it is irrelevant whether the examination has taken place 
within a reasonable time and in a reasonable form.”10 

3.	 The obligation to examine under article 38 (and to 
give notice of lack of conformity under article 39) applies to 
non-conformities under CISG article 35, including defects 
in both quantity and quality,11 and also to non-conformities 
under contractual provisions that derogate from article 35.12 
Where the seller, following the buyer’s initial complaints, 
attempted to repair non-conforming goods, article 38 (1) 
has been held to require examination of the repaired goods 
to determine if the repair was effective.13 The examination 
mandated by article 38, furthermore, should ascertain not 
only that the quality, quantity, capabilities and features of the 
goods conform to the seller’s obligations, but also that the 
goods are accompanied by documentation required by the 
contract.14 On the other hand, it has been held that the buyer 
had no duty to examine video screen machinery to determine 
whether they lacked basic electrical safety features.15 

4.	 Decisions have stated that the purpose of the article 38  
examination obligation, in conjunction with the notice 
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after delivery, and the buyer’s rights if the seller did not 
cure defects, did not displace the provisions of article 38.32  
It has also been held that a buyer’s unilateral decision to delay 
a certain type of examination until after it had conducted 
other tests did not constitute a derogation from article 38  
and did not bind the seller.33 Derogation from article 38 can 
also occur by trade usage,34 although the express terms of the 
agreement may negate the applicability of a usage.35 

7.	 After the goods have been delivered, the seller may 
waive its right to object to the propriety of the buyer’s exam-
ination of the goods,36 or it may be estopped from asserting 
such right.37 On the other side, it has been asserted that a 
buyer may lose its rights to object to a lack of conformity if 
the buyer takes actions indicating acceptance of the goods 
without complaining of defects that it had discovered or 
should have discovered in its examination.38 

8.	 Evidentiary questions can play a crucial role in deter-
mining whether a buyer has met its obligations under article 
38 (1). A number of decisions have asserted that the buyer 
bears the burden of proving that it conducted a proper exam-
ination39 and that the alleged lack of conformity was not 
reasonably discoverable in such an examination.40 In deter-
mining whether an adequate examination was conducted, 
furthermore, it has been asserted that a tribunal should con-
sider both “objective” and “subjective” factors, including the 
buyer’s “personal and business situation.”41 Some decisions 
appear in fact to take into account the buyer’s subjective cir-
cumstances in judging the adequacy of an examination, at 
least where such considerations suggest a high standard for 
the examination.42 Other decisions, however, have refused to 
consider the buyer’s particular situation when it was invoked 
to argue for a low standard for the examination.43 

METHOD OF EXAMINATION

9.	 By stating that the buyer must either examine the goods 
or “cause them to be examined,” article 38 (1) implies that 
the buyer need not personally carry out the examination. 
One court stated: “The examination pursuant to article 38 
CISG may be conducted by the buyer himself, its employ-
ees, or others. The buyer and the seller may examine the 
goods together, or may agree to leave the examination to an 
institution suitable for inspections of that kind.”44 In a num-
ber of cases, examinations were (or should have been) con-
ducted by a person or entity other than the buyer, including 
the buyer’s customer,45 subcontractor,46 an expert appointed 
by the buyer,47 or proper public authorities.48 It has also been 
held, however, that the buyer bears ultimate responsibility 
under article 38 for examinations carried out by others.49 

10.	 Except for implying that the examination need not be 
carried out by the buyer personally, article 38 (1) is silent 
about the method the buyer should employ in examining the 
goods. In general, it has been asserted, the manner of inspec-
tion will depend on the parties’ agreement, trade usages and 
practices;50 in the absence of such indicators, a “reasonable” 
examination,51 “thorough and professional”, is required, 
although “costly and expensive examinations are unreason-
able.”52 It has also been asserted that the extent and intensity 
of the examination are determined by the type of goods,53 
packaging and the capabilities of the typical buyer;54 that the 

requirement imposed by article 39, is to make it clear, in 
an expeditious fashion, whether the seller has properly per-
formed the contract;16 to prevent disputes over whether the 
goods changed condition after delivery17 and “to enable the 
parties to take appropriate measures”;18 and “to put the buyer 
in a position to check whether or not the acquired goods are 
in conformity with the contract. . . , to prepare for a notifica-
tion and to rectify asymmetric levels of information between 
buyer and seller.”19 In this regard, article 38 is similar to 
rules commonly found in domestic sales law; indeed, arti-
cle 38 has been applied as a matter of “international trade 
usage” even though the States of neither the buyer nor the 
seller had, at the time of the transaction, ratified the Con-
vention20 article 38, however, is a provision of international 
uniform law distinct from similar domestic rules,21 and is 
to be interpreted (pursuant to article 7 (1)) from an interna-
tional perspective and with a view to promoting uniformity 
in its application.22 It has been asserted that the requirements 
of article 38 are to be strictly applied.23 

ARTICLE 38 (1) IN GENERAL

5.	 Article 38 (1) mandates that the buyer “examine the 
goods, or cause them to be examined, within as short a 
period as is practicable in the circumstances.” The meaning 
of the phrase specifying the time within which the exami-
nation must be conducted—“as short a period as is practi-
cable in the circumstances”—has been addressed in many 
decisions.24 The text of article 38 (1) does not expressly 
specify the type or method of examination required, and 
this issue has also generated substantial comment in the 
cases.25 It has been stated that the circumstances of the 
particular case determine both the time within which the 
buyer must examine the goods and the type of examination 
that must be conducted.26 It has also been asserted: “The 
extent required for an examination will be determined by 
the goods and their proposed use, and also by the buyer 
itself and by the general circumstances at the place where 
the examination takes place. The actual examination may 
take from a couple of hours up to several months and can 
vary between a mere visual check and an in-depth inspec-
tion by expert personnel.”27 

6. 	 Under article 6 of the Convention, the parties can der-
ogate from or vary the effect of any provision of the CISG. 
This principle has been applied to article 38, and an agree-
ment concerning the time and/or manner of the examination 
of goods (the existence of which, it has been held, the buyer 
bears the burden of proving28) has been found to supersede 
the usual rules of article 38.29 An agreement by a seller to 
reimburse the buyer for services provided to its customers, 
to the extent such services related to defective goods exceed-
ing a specified percentage of those sold to the buyer, was 
held to constitute an agreement to derogate from article 38, 
and to eliminate the buyer’s obligation to examine the goods 
under that provision.30 It was also held by a Supreme Court 
that, in a longstanding business relationship, the buyer can 
rely on tests (strength of seat belts) which the seller regularly 
conducts for each belt with protocols for the buyer; at least 
where the buyer examines some of the belts himself, this suf-
fices.31 On the other hand, it has been found that contractual 
provisions addressing the terms and duration of warranties, 
the buyer’s obligation to give notice of defects occurring 
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defects reveal (or should reveal) themselves. Thus where 
a buyer alleged a lack of conformity in a grinding device 
that suffered a complete failure approximately two weeks 
after being put into service (approximately three weeks after 
delivery), one court indicated that the period for examining 
the goods with respect to this defect began to run at the time 
of the failure.78 

13.	 The mandate in article 38 (1) to examine the goods 
“within as short a period as is practicable” has indeed been 
applied in a strict fashion in several cases.79 It has also 
been asserted that the phrase is to be strictly interpreted,80 
although this has also been denied in more recent cases.81 In 
light of the requirement in article 38 (1) that the time period 
for examination must be “practicable in the circumstances,” 
however, decisions have also recognized that the standard 
is a flexible one, and that the period for examination will 
vary with the facts of each case.82 According to one court, the 
short period for the examination depends on the size of the 
buyer’s company, the type of the goods to be examined, their 
complexity or perishability or their character as seasonal 
goods, the amount in question, the efforts necessary for an 
examination, etc. Furthermore, the objective and subjective 
circumstances of the concrete case must be considered—in 
particular the buyer’s personal and business situation, the 
features of the goods, the quantity of goods delivered, and 
the chosen legal remedy.83 

14.	 As the aforementioned statement indicates, the perish-
able84 or seasonal85 nature of goods is a factor that tribunals 
have considered in determining the period for examination. 
Other factors that the decisions recognize as relevant include 
the professionalism and/or expertise of the buyer;86 the buy-
er’s reasonable opportunity (and the availability of neces-
sary facilities) to examine the goods;87 the timing and nature 
of the buyer’s expected use or resale of the goods;88 the  
buyer’s knowledge of the seller’s need for speedy notice 
of lack of conformity;89 whether the goods had passed a 
pre-delivery inspection;90 whether there were non-business 
days during the period for examination;91 the complexity of 
the goods;92 the difficulty of conducting an examination;93 
whether there were defects in prior deliveries;94 the fact that 
the buyer had requested expedited delivery of the goods;95 
the obviousness (or non-obviousness) of the lack of con-
formity;96 the volume of goods delivered by the seller;97 the 
risk that the goods would be mixed up with those from other 
suppliers unless examined immediately after delivery;98 
“cultural differences”;99 whether examining the goods would 
entail disassembling them or removing them from packag-
ing;100 and whether the goods are subject to major fluctua-
tions in price101 or rapid change in condition.102 On the other 
hand, the fact that deliveries arrived while the buyer was still 
examining an earlier shipment of the goods did not delay the 
buyer’s obligation to examine the later deliveries; the court 
explained that “[in the international context, diligence is the 
first duty of all involved.”103 

15.	 Although the flexibility and variability of the period 
within which the buyer must examine the goods is widely 
recognized, several decisions have attempted to establish 
presumptive time periods for the buyer’s examination. Thus 
some opinions have asserted that the general base-line period 
for examination (which might be lengthened or shortened by 
particular circumstances) is one week after delivery.104 Other 

examination “should concern all aspects of conformity of 
the goods and be such as to reveal all non-conformities that 
a buyer should discover”;55 and that in the case of generic 
goods the buyer has an obligation “to randomly inspect and 
analyse the goods.”56 Issues relating to the method or man-
ner of examination that have been addressed in decisions 
include: whether a simple visual examination was adequate57 
or required;58 the impact of the buyer’s expertise on the level 
of examination required;59 the impact of a risk of large fore-
seeable consequential damages on the level of examination 
required;60 the impact of preliminary testing suggesting 
that the goods may not conform;61 whether spot or random 
testing or “sampling” is required62 (particularly where the 
examination would alter the goods or render them unfit for 
their uses),63 or whether such testing is adequate;64 the effect 
of the packaging or shipping condition of the goods on the 
type of examination the buyer should conduct;65 whether 
goods to be used in production processes must be subject 
to a test run;66 whether an outside expert can or must be  
utilized;67 and whether the presence or absence of defects  
in earlier deliveries or transactions should affect the manner 
of examination.68 

TIME PERIOD FOR EXAMINATION

11.	 Article 38 (1) states that the buyer must examine the 
goods “within as short a period as is practicable in the cir-
cumstances”—a standard that has been described as a “fac-
tual” one that “depends on the circumstances of the case.”69 
It has been asserted that the purpose of the article 38 (1) 
deadline for examination is to allow the buyer an opportunity 
to discover defects before the buyer resells,70 and to permit 
prompt clarification of whether the buyer accepts the goods 
as conforming;71 the period for examination, however, has 
been interpreted in a fashion that serves other purposes—for 
example, to mandate examination before the condition of the 
goods so changes that the opportunity to determine if the 
seller is responsible for a lack of conformity is lost.72 

12.	 Except where the contract involves carriage of the goods 
(a situation governed by article 38 (2), discussed below) or 
where the goods are redirected in transit or redispatched (cir-
cumstances addressed in article 38 (3), discussed below), the 
time for the buyer’s examination as a rule begins to run upon 
delivery of the goods73—which in general corresponds to the 
time risk of loss passes to the buyer.74 Requiring the buyer to 
conduct an examination after delivery, therefore, is consist-
ent with article 36 (1) of the Convention, which establishes 
the seller’s liability for any lack of conformity existing when 
the risk passes. Where the goods are delivered in instalments, 
it has been stated that the buyer has an obligation to exam-
ine each instalment delivery separately;75 although where an 
initial delivery was insufficient for the buyer to begin pro-
ducing complete products using the goods, it has been held 
that the buyer could postpone examination until a sufficient 
quantity of goods had been delivered to begin using them 
in production.76 If the seller is obligated to install delivered 
goods, the time for examination of the goods has been held 
to commence when installation is complete.77 Where the 
lack of conformity is a hidden or latent one not reasonably 
discoverable in the initial examination, however, decisions 
have indicated that the period for conducting an examina-
tion to ascertain the defect does not begin to run until the 
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of the examination required by article 38. Some decisions 
appear to conceive of the article 38 examination as an ongo-
ing or repeated process involving a continuous search for all 
non-conformities, including latent ones.140 Such decisions 
seem to treat the question of when the buyer ought to have 
found any defect, including a latent one not discoverable in 
an initial examination, as an issue governed by article 38,  
on the apparent assumption that article 38 requires the 
buyer to continue examining the goods until all defects are 
revealed. Thus some decisions indicate that the period for an 
article 38 examination for latent defects does not begin to 
run until such defects should reveal themselves,141 whereas 
the period for examination of obvious defects begins to run 
immediately upon delivery.142 These opinions apparently 
contemplate multiple or continuous examinations under arti-
cle 38. Other decisions appear to conceive of the examina-
tion required by article 38 as a single discrete event to occur 
shortly after delivery. For tribunals adopting this approach, 
the question of when latent defects should be discovered if 
they are not reasonably discernible in the initial article 38 
examination is an issue beyond the scope of article 38.143 

19.	 Illustrating this approach, one decision has emphasized 
that the article 38 examination occurs upon delivery of the 
goods, and failure to discern a lack of conformity that was 
not discoverable at the time does not violate article 38.144  
It has been held that the buyer bears the burden of proving 
that a lack of conformity constituted a latent defect.145 

ARTICLE 38 (2)

20.	 As was noted previously, under article 38 (1) the period 
for the buyer to examine the goods as a rule begins to run 
upon delivery of the goods.146 Where such delivery is to 
occur, in turn, is governed by the sales contract or, in the 
absence of a contractual provision addressing this question, 
by the default rules stated in article 31.147 In many transac-
tions in which the goods will be delivered to the buyer by 
means of a third-party carrier, the place of delivery will be 
where the seller hands over the goods to the carrier for trans-
portation.148 In such cases, it will often not be convenient or 
even possible for the buyer to examine the goods at the point 
of delivery, and thus in fairness the period for examination 
should not begin running at that point. For this reason, in 
transactions involving “carriage of goods” (i.e., transporta-
tion by third-party carrier), article 38 (2) permits the buyer 
to defer the examination “until after the goods have arrived 
at their destination,”149 and the buyer’s period for examining 
the goods begins to run when it receives the goods there.150 
The goal of this provision, it has been asserted, is “to give 
the buyer the opportunity to carefully inspect the goods,”151 
and where the buyer actually examined goods at their point 
of origin, it has been held that article 38 (2) does not apply.152 
In one transaction involving goods to be transported from 
Tallinn, Estonia to Abu Dhabi in the United Arab Emirates, 
the court found that the buyer could postpone examination 
until the goods arrived at Abu Dhabi even though the con-
tract provided for delivery FOB Tallinn.153 Another deci-
sion held that, where the sales contract included a “C & F 
Shanghai” term, the buyer was entitled under article 38 (2)  
to rely on an inspection certificate issued at the goods’ final 
destination, and was not required to examine the goods in 
Shanghai because examination at that place would have 

decisions have set presumptive examination periods ranging 
from three or four days105 to two weeks,106 to two to three 
weeks,107 to a month.108 It has been stated that perishable and 
generic goods must be examined immediately upon delivery 
or within the next days.109 

16.	 Based on the facts of the particular case, examinations 
have been found timely when they were conducted at the 
following times: within one month after delivery;110 within 
approximately two weeks of the first delivery under the con-
tract;111 within one week after delivery;112 within a few days 
after delivery at the port of destination;113 within three days 
after the goods were handed over to the buyer;114 within two 
days after delivery;115 and on the day of delivery.116 An exam-
ination by an expert was also deemed timely when it was 
conducted and completed at an unspecified time following 
delivery, but where arrangements to have the expert exam-
ine the goods were initiated before the goods arrived at their 
destination.117  

17.	 Examinations in the following periods have been found 
to be untimely in the particular circumstances: more than two 
years after delivery of non-perishable goods (suggesting that 
an examination slightly over one year after delivery would 
also have been too late);118 five and one-half months after 
delivery;119 four months after delivery;120 over two months 
after delivery, which was almost two months after the buyer 
had a particular opportunity to examine the goods;121 two 
months after delivery;122 seven weeks after delivery;123 one 
month or longer after delivery in the case of perishable 
goods;124 three weeks after delivery of uncomplicated goods 
where a visual examination of a sample would have detected 
the lack of conformity and where examination did not 
require difficult technical processes or destruction of pack-
aging;125 two weeks after delivery of perishable foodstuffs;126 
more than 10 days following delivery;127 beyond one week to  
10 days after delivery;128 nine days after delivery;129 beyond 
one week following delivery;130 more than six days after 
delivery (where there was a risk that the goods would 
become confused with those from other suppliers unless the 
goods were examined immediately after delivery);131 more 
than a few days after delivery;132 after three or four days fol-
lowing delivery;133 beyond three days after delivery;134 after 
the day of arrival at the port of destination;135 any time later 
than immediately following delivery.136 Where the buyer 
failed to examine the goods at the port of destination, and 
the goods were not properly examined until they were resold 
and shipped to the buyer’s customer, it was held that the 
buyer failed to comply with article 38.137 

LATENT LACK OF CONFORMITY

18.	 The issue of the buyer’s obligation to examine the 
goods for a hidden or latent lack of conformity not discern-
ible during an initial inspection138 is an important one: arti- 
cle 39 (1) of the Convention requires the buyer to give notice 
of a lack of conformity “within a reasonable time after [the 
buyer] discovered or ought to have discovered it” (empha-
sis added). It has been held that the buyer had no duty to 
examine video screen machinery to determine whether 
they lacked basic electrical safety features.139 Tribunals 
have adopted different approaches to examination for latent 
defects, apparently varying with the view taken of the nature 
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decisions suggests that, in order to invoke article 38 (3), the 
buyer bears the burden of proving that the seller was aware 
of the possibility that the goods would be redirected in tran-
sit162 and that the buyer did not have a reasonable opportu-
nity to examine the goods before they were redispatched.163  

22.	 Under article 38 (3), an examination of a delivery of 
rare hard woods that the buyer (with the seller’s knowledge) 
redispatched to the buyer’s customer could be deferred until 
the goods arrived at the customer’s facilities.164 And where 
the seller knew that the buyer was a mere trading company, 
lacking facilities of its own to receive, store, or transport the 
goods, it was held that the seller knew or ought to have know 
that the goods would be redirected or redispatched, and thus 
article 38 (3) applied.165 Where a buyer conducted a simple 
visual examination when the goods were delivered to the 
buyer, it has been held that article 38 (3) permitted the buyer 
to defer a more thorough examination until the goods were 
delivered to the buyer’s customer.166 Several decisions have 
strictly construed the requirements for article 38 (3) to apply. 
Thus it has been stated that the provision only applies if the 
goods are delivered directly from the seller to the end cus-
tomer or if the buyer acts simply as an intermediary between 
the seller and the end customer, and the provision was held 
inapplicable where the buyer received and stored the goods 
in its own warehouse without knowing in advance whether 
and when they would be resold.167 It has also been stated that 
article 38 (3) allows a deferred examination only if all (rather 
than just a part) of a delivery of goods is redispatched, or 
redirected in transit, and then only if the buyer does not have 
a reasonable opportunity to examine the delivery.168 

been impracticable and a waste of money.154 On the other 
hand, article 38 (2) is subject to the contrary agreement of 
the parties.155 Thus where a contract between a seller and 
a buyer provided that the goods were to be delivered “free 
on refrigerated truck Turkish loading berth (Torbali)” and 
from there to be shipped to the buyer’s country by carrier, 
the court found that the parties’ agreement had excluded arti- 
cle 38 (2) and the buyer was required to conduct the article 38  
examination in Turkey rather than at the place of arrival, 
because the contract contemplated that a representative of the 
buyer would inspect the goods at the Turkish loading dock 
and the buyer was responsible for making arrangements for 
transporting the goods to its country.156 If in accordance with 
article 31 (b) the goods have to be placed at a specific place 
at the disposal of the buyer, the time of examination starts 
to run then. Examination cannot be deferred until the buyer 
brought the goods home.157 

ARTICLE 38 (3)

21.	 Article 38 (3) permits a buyer in certain circumstances 
to defer examination of the goods until after the time that 
the period for examination would otherwise have com-
menced.158 Specifically, where the goods are “redirected in 
transit” or “redispatched by the buyer159 without a reasonable 
opportunity for examination by him,”160 article 38 (3) per-
mits examination to be deferred “until after the goods have 
arrived at the new destination,” provided the seller “knew or 
ought to have known of the possibility of such redirection or 
redispatch” when the contract was concluded.161 Analysis in 
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the quality of the colors or the shrinking); in case of shoes and clothes, a wearing of the goods”); CLOUT case No. 230 [Oberlandesgericht 
Karlsruhe, Germany, 25 June 1997], reversed on other grounds by CLOUT case No. 270 [Bundesgerichtshof, Germany, 25 November 1998]; 
CLOUT case No. 997 [Sø og Handelsretten, Denmark, 31 January 2002] (stating that buyer should have discovered that frozen fish were older 
than specified in the contract and in poor condition by examining time stamps on the packaging, and by thawing and examining samples).
	 54 CLOUT case No. 230 [Oberlandesgericht Karlsruhe, Germany, 25 June 1997], reversed on other grounds by CLOUT case No. 270  
[Bundesgerichtshof, Germany, 25 November 1998].
	 55 CLOUT case No. 828 [Gerechtshof ’s-Hertogenbosch, the Netherlands, 2 January 2007]; CLOUT case No. 944 [Gerechtshof 
’s-Hertogenbosch, the Netherlands, 11 October 2005] (see full text of the decision). See also CLOUT case No. 230 [Oberlandesgericht 
Karlsruhe, Germany, 25 June 1997], reversed on other grounds by CLOUT case No. 270 [Bundesgerichtshof, Germany, 25 November 1998] 
(“adequate to reveal possible deficiencies”).
	 56 Oberlandesgericht Köln, Germany, 31 August 2006, English translation available on the Internet at www.cisg.law.pace.edu; CLOUT case 
No. 892 [Kantonsgericht Schaffhausen, Switzerland, 27 January 2004] (see full text of the decision).
	 57 Oberlandesgericht Dresden, Germany, 8 November 2007, English translation available on the Internet at www.cisg.law.pace.edu (sim-
ple visual examination was not adequate where random sampling and stress tests were reasonable and would have revealed the defects); 
Rechtbank van Koophandel Hasselt, Belgium, 6 January 2004, English translation available on the Internet at www.cisg.law.pace.edu 
(because visual examination would have suggested defects were present, buyer was obliged to conduct further examination).
	 58 Oberlandesgericht Köln, Germany, 12 January 2007, English translation available on the Internet at www.cisg.law.pace.edu.
	 59 CLOUT case No. 232 [Oberlandesgericht München, Germany, 11 March 1998] (see full text of the decision); CLOUT case No. 4 [Landg-
ericht Stuttgart, Germany, 31 August 1989] (see full text of the decision) (in view of his expertise, merchant buyer should have conducted “a 
more thorough and professional examination”).
	 60 Landgericht Aschaffenburg, Germany, 20 April 2006, English translation available on the Internet at www.cisg.law.pace.edu.
	 61 Landgericht Aschaffenburg, Germany, 20 April 2006, English translation available on the Internet at www.cisg.law.pace.edu; Rechtbank 
van Koophandel Hasselt, Belgium, 6 January 2004, English translation available on the Internet at www.cisg.law.pace.edu.
	 62 High People’s Court of Fujian Province, People’s Republic of China, 20 December 2014, (Cugranca Safety SL v. Fujian Quanzhou 
Dongba Shoes & Clothes Ltd), (2014) Min Min Zhong Zi No. 1454 Civil Judgment (holding that buyer was bound to prove that “reasona-
ble sampling” had been used in the examination of the goods), available on the Internet at www.ccmt.org.cn; Oberlandesgericht Dresden, 
Germany, 8 November 2007, English translation available on the Internet at www.cisg.law.pace.edu; Landgericht Aschaffenburg, Germany,  
20 April 2006, English translation available on the Internet at www.cisg.law.pace.edu; CLOUT case No. 997 [Sø og Handelsretten, Den-
mark, 31 January 2002]; CLOUT case No. 634 [Landgericht Berlin, Germany, 21 March 2003] (see full text of the decision); CLOUT case  
No. 230 [Oberlandesgericht Karlsruhe, Germany, 25 June 1997] (requiring test use of goods for defects that would only become apparent upon 
use and asserting that random testing is always required), reversed on other grounds by CLOUT case No. 270 [Bundesgerichtshof, Germany,  
25 November 1998]; CLOUT case No. 232 [Oberlandesgericht München, Germany, 11 March 1998] (see full text of the decision); CLOUT 
case No. 98 [Rechtbank Roermond, the Netherlands, 19 December 1991] (buyer required to thaw and examine a portion of shipment of frozen 
cheese) (see full text of the decision); CLOUT case No. 423 [Oberster Gerichtshof, Austria, 27 August 1999], also available on the Internet at 
www.cisg.at; CLOUT case No. 292 [Oberlandesgericht Saarbrücken, Germany, 13 January 1993]; CLOUT case No. 285 [Oberlandesgericht 
Koblenz, Germany, 11 September 1998] (buyer should have conducted a test by processing a sample of delivered plastic using its machinery) 
(see full text of the decision); CLOUT case No. 251 [Handelsgericht des Kantons Zürich, Switzerland, 30 November 1998]; CLOUT case 
No. 81 [Oberlandesgericht Düsseldorf, Germany, 10 February 1994]; CLOUT case No. 4 [Landgericht Stuttgart, Germany, 31 August 1989] 
(spot checking of delivery of shoes not sufficient where defects had been discovered in an earlier delivery).
	 63 Oberlandesgericht Köln, Germany, 12 January 2007, English translation available on the Internet at www.cisg.law.pace.edu.
	 64 Landgericht Aschaffenburg, Germany, 20 April 2006, English translation available on the Internet at www.cisg.law.pace.edu (sampling 
is sufficient for deliveries of large quantities of goods); CLOUT case No. 892 [Kantonsgericht Schaffhausen, Switzerland, 27 January 2004] 
(see full text of the decision) (stating that only random sampling is required for mass production items, but random sampling was not suffi-
cient for the “small series” of goods in the case); Rechtbank van Koophandel Hasselt, Belgium, 6 January 2004, English translation available 
on the Internet at www.cisg.law.pace.edu; CLOUT case No. 170 [Landgericht Trier, Germany, 12 October 1995] (taking samples of wine for 
examination the day after delivery was adequate; buyer did not have to examine for dilution with water because that is not generally done in 
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the wine trade); CLOUT case No. 280 [Oberlandesgericht Jena, Germany, 26 May 1998] (examination of random samples of live fish after 
delivery would have been sufficient); CLOUT case No. 192 [Obergericht des Kantons Luzern, Switzerland, 8 January 1997] (spot checking 
of wrapped medical devices would be adequate) (see full text of the decision). But see Rechtbank Zwolle, the Netherlands, 5 March 1997, 
Unilex (examination of delivery of fish by sample would not be sufficient where the buyer had ready opportunity to examine entire shipment 
when it was processed and buyer had discovered lack of conformity in another shipment by the seller).
	 65 Regional Court Zilina, Slovakia, 25 October 2007, English translation available on the Internet at www.cisg.law.pace.edu; CLOUT case 
No. 98 [Rechtbank Roermond, the Netherlands, 19 December 1991] (fact that delivery consisted of frozen cheese did not excuse buyer from 
obligation to examine: buyer should have thawed and examined a portion of shipment); CLOUT case No. 292 [Oberlandesgericht Saar-
brücken, Germany, 13 January 1993] (fact that doors had been delivered wrapped in plastic sheets on pallets and buyer contemplated sending 
them on to its customers did not prevent buyer from examining goods: buyer should have unwrapped a sample of the doors); Rechtbank van 
Koophandel Kortrijk, Belgium, 6 October 1997, Unilex (not reasonable to expect buyer of yarn to unroll the yarn in order to examine it before 
processing); CLOUT case No. 192 [Obergericht des Kantons Luzern, Switzerland, 8 January 1997] (buyer should have removed a sample of 
medical devices from shipping boxes and examined them through transparent wrapping) (see full text of the decision).
	 66 Landgericht Aschaffenburg, Germany, 20 April 2006, English translation available on the Internet at www.cisg.law.pace.edu.
	 67 Landgericht Aschaffenburg, Germany, 20 April 2006, English translation available on the Internet at www.cisg.law.pace.edu; CLOUT 
case No. 892 [Kantonsgericht Schaffhausen, Switzerland, 27 January 2004] (see full text of the decision); CLOUT case No. 319 [Bundesger-
ichtshof, Germany, 3 November 1999]; CLOUT case No. 423 [Oberster Gerichtshof, Austria, 27 August 1999], also available on the Internet 
at www.cisg.at; Landgericht Ellwangen, Germany, 21 August 1995, Unilex.
	 68 CLOUT case No. 892 [Kantonsgericht Schaffhausen, Switzerland, 27 January 2004] (see full text of the decision); Landgericht Ellwan-
gen, Germany, 21 August 1995, Unilex; CLOUT case No. 4 [Landgericht Stuttgart, Germany, 31 August 1989] (spot checking of delivery of 
shoes not sufficient where defects had been discovered in an earlier delivery).
	 69 U.S. District Court, Northern District of Illinois, United States, 21 May 2004 (Chicago Prime Packers, Inc. v. Northam Food Trading Co.), 
available on the Internet at www.cisg.law.pace.edu.
	 70 CLOUT case No. 251 [Handelsgericht des Kantons Zürich, Switzerland, 30 November 1998].
	 71 CLOUT case No. 230 [Oberlandesgericht Karlsruhe, Germany, 25 June 1997] (see full text of the decision).
	 72 CLOUT case No. 284 [Oberlandesgericht Köln, Germany, 21 August 1997] (immediate examination of chemicals required where the 
chemicals were going to be mixed with other substances soon after delivery); Rechtbank Zwolle, the Netherlands, 5 March 1997, Unilex 
(examination was due quickly where shipment of fish was to be processed by the buyer, because the processing would make it impossible 
to ascertain whether the fish were defective when sold); Arrondissementsrechtsbank ’s-Hertogenbosch, the Netherlands, 15 December 1997, 
Unilex (examination of furs not conducted until they had already undergone processing was not timely).
	 73 For example, Tribunale di Forlí, Italy, 16 February 2009, English translation available on the Internet at www.cisg.law.pace.edu; CLOUT 
case No. 1203 [Rechtbank Breda, the Netherlands, 16 January 2009], English translation available on the Internet at www.cisg.law.pace.edu; 
CLOUT case No. 828 [Gerechtshof ’s-Hertogenbosch, the Netherlands, 2 January 2007]; Landgericht Hamburg, Germany, 6 September 2004, 
English translation available on the Internet at www.cisg.law.pace.edu; Appelationshof Bern, Switzerland, 11 February 2004, English transla-
tion available on the Internet at www.cisg.law.pace.edu, reasoning upheld in CLOUT case No. 894 [Bundesgericht, Switzerland, 7 July 2004] 
(see full text of the decision) (“The period of time under article 38 (1) CISG commences when the goods are at the disposal of the buyer at the 
stipulated location.”); CLOUT case No. 892 [Kantonsgericht Schaffhausen, Switzerland, 27 January 2004] (see full text of the decision) (the 
time for the buyer’s examination “is to be counted from the time the buyer has access to the goods at the place of delivery. . . . The time in 
which the goods are at the buyer’s disposal is decisive for the beginning of the period for examination.”); Rechtbank van Koophandel Hasselt, 
Belgium, 6 January 2004, English translation available on the Internet at www.cisg.law.pace.edu; CLOUT case No. 634 [Landgericht Berlin, 
Germany 21 March 2003]; CLOUT case No. 541 [Oberster Gerichtshof, Austria, 14 January 2002] (approving approach of lower appeals 
court which stated that examination period begins as soon as the goods are made available to the buyer at the place of delivery) (see full text 
of the decision); CLOUT case No. 48 [Oberlandesgericht Düsseldorf, Germany, 8 January 1993] (where the contract provided for delivery 
of cucumbers “free on refrigerated truck Turkish loading berth,” the German buyer should have examined the goods when they were loaded 
in Turkey, instead of waiting until they had been forwarded to Germany); CLOUT case No. 81 [Oberlandesgericht Düsseldorf, Germany,  
10 February 1994] (asserting that the period for examining the goods under article 38 and giving notice under article 39 begins upon deliv-
ery to the buyer); CLOUT case No. 378 [Tribunale di Vigevano, Italy, 12 July 2000] (buyer’s time for examining goods begins to run upon 
delivery or shortly thereafter, except where the defect can only be discovered when the goods are processed); CLOUT case No. 56 [Canton 
of Ticino Pretore di Locarno Campagna, Switzerland, 27 April 1992] (buyer must examine goods upon delivery); Rechtbank Zwolle, the 
Netherlands, 5 March 1997, Unilex (examination due at the time of delivery or shortly after). The German Supreme Court has suggested that 
an article 38 examination of machinery should be conducted both at the time of delivery and at the time of installation; see CLOUT case No. 
319 [Bundesgerichtshof, Germany, 3 November 1999] (see full text of the decision). In a decision involving the sale and installation of sliding 
gates, one court held that the defects in the gates should have been discovered when installation of the gates was substantially complete, even 
though some minor work remained unperformed by the seller; see CLOUT case No. 262 [Kanton St. Gallen, Gerichtskommission Oberrhein-
tal, Switzerland, 30 June 1995]. The court did not actually cite article 38—instead, it discussed the article 39 (1) obligation to give notice of 
a lack of conformity within a reasonable time after the non-conformity was discovered or should have been discovered—but the decision 
clearly implies that the time for the buyer’s examination of the goods commenced even before seller had completed all its duties. Where eleva-
tor cables were delivered on incorrectly-sized reels, a court has held that the buyer should have examined the goods for defects at the time he 
rewound the cables on proper-sized reels (which occurred eight days after delivery); thus the subsequent discovery of obvious defects in the 
cables by the buyer’s customer was, with respect to the buyer obligations under article 38 (1), untimely. CLOUT case No. 482 [Cour d’appel 
Paris, France, 6 November 2001]. Where goods were delivered to the port designated by the contract’s FOB term but the buyer did not receive 
the bill of lading covering the goods until almost a month later, the court “assumed” that the period for examination did not begin to run until 
the buyer received the bill of lading. CLOUT case No. 775 [Landgericht Frankfurt, Germany, 11 April 2005] (see full text of the decision).
	 74 See CISG article 69; Hof van Beroep Antwerpen, Belgium, 22 January 2007, English translation available on the Internet at www.cisg.
law.pace.edu.
	 75 CLOUT case No. 944 [Gerechtshof ’s-Hertogenbosch, the Netherlands, 11 October 2005] (see full text of the decision).
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	 76 Hof van Beroep Antwerpen, Belgium, 14 February 2002 (NV Carta Mundi v. Index Syndicate Ltd), English translation available on the 
Internet at www.cisg.law.pace.edu.
	 77 Obergericht Zug, Switzerland, 19 December 2006, English translation available on the Internet at www.cisg.law.pace.edu.
	 78 CLOUT case No. 319 [Bundesgerichtshof, Germany, 3 November 1999] (see full text of the decision). See also CLOUT case No. 541 
[Oberster Gerichtshof, Austria, 14 January 2002] (approving approach of lower appeals court which held that defects could not be discovered 
until the goods were put into provisional operation) (see full text of the decision); CLOUT case No. 378 [Tribunale di Vigevano, Italy, 12 July 
2000] (“the time when the buyer is required to examine the goods under article 38(1) . . . as a rule is upon delivery or shortly thereafter and 
only exceptionally may be later, for instance when the defect is discoverable only by processing the goods.”); CLOUT case No. 833 [Hoge 
Raad, the Netherlands, 20 February 1998] (implying that the period for examining for latent defects in floor tiles began to run when buyer’s 
customer complained, some seven months after seller delivered the tiles to buyer); Landgericht Düsseldorf, Germany, 23 June 1994, Unilex 
(suggesting that period to examine engines for latent defects did not begin until buyer had installed and put goods into operation); Rechtbank 
van Koophandel Kortrijk, Belgium, 27 June 1997, available on the Internet at www.law.kuleuven.be (time for examination of goods and 
notice of lack of conformity was extended for goods that had to be processed before defects could be discovered). But see CLOUT case  
No. 634 [Landgericht Berlin, Germany, 21 March 2003] (stating that, even if defects in fabrics would not be revealed until they were dyed, 
buyer should have conducted preliminary spot testing by dyeing samples of the fabric).
	 79 Oberlandesgericht Köln, Germany, 31 August 2006, English translation available on the Internet at www.cisg.law.pace.edu (examination 
of generic goods [chlorine tables] was required immediately after delivery); Arbitration Court of the International Chamber of Commerce, 
June 1996 (Arbitral award No. 8247), International Court of Arbitration Bulletin, vol. 11, p. 53 (2000) (buyer should have examined a large 
shipment of a chemical compound on the day it arrived in the port of destination); Landgericht Landshut, Germany, 5 April 1995, Unilex 
(asserting that buyer’s obligation to examine the goods must be complied with immediately, even if the goods are not perishable); CLOUT 
case No. 56 [Canton of Ticino Pretore di Locarno Campagna, Switzerland, 27 April 1992] (because both buyer and seller were merchants, 
buyer should have examined the goods immediately upon delivery) (see full text of the decision); Hof Arnhem, the Netherlands, 17 June 
1997, Unilex (buyer, who was a dealer in medical equipment, should have checked immediately after delivery whether documents necessary 
to satisfy regulations were present); CLOUT case No. 290 [Oberlandesgericht Saarbrücken, Germany, 3 June 1998] (buyer must examine 
flowers on the day of delivery); CLOUT case No. 81 [Oberlandesgericht Düsseldorf, Germany, 10 February 1994] (examination of shirts was 
required immediately following delivery).
	 80 Regional Court Zilina, Slovakia, 25 October 2007, English translation available on the Internet at www.cisg.law.pace.edu (packaging 
of goods made it difficult to examine goods before resale, and thus buyer was not required to examine goods immediately upon delivery); 
CLOUT case No. 81 [Oberlandesgericht Düsseldorf, Germany, 10 February 1994] (see full text of the decision); CLOUT case No. 251  
[Handelsgericht des Kantons Zürich, Switzerland, 30 November 1998].
	 81 Appelationshof Bern, Switzerland, 11 February 2004, English translation available on the Internet at www.cisg.law.pace.edu, reasoning 
upheld in CLOUT case No. 894 [Bundesgericht, Switzerland, 7 July 2004] (see full text of the decision) (“It is beyond doubt that the buyer 
has to act in due course. . . . Neither the wording nor the historical background of article 38 CISG requires that a strict standard has to be 
applied to the time limit for the examination. Instead, the buyer should not be burdened with strict legal standards when a breach of contract 
by the seller is at issue.”); CLOUT case No. 892 [Kantonsgericht Schaffhausen, Switzerland, 27 January 2004] (see full text of the decision). 
It has also been asserted that strict examination periods imposed by domestic law are inapplicable under article 38. CLOUT case No. 775 
[Landgericht Frankfurt, Germany, 11 April 2005] (see full text of the decision).
	 82 See, for example, CLOUT case No. 1203 [Rechtbank Breda, Netherlands, 16 January 2009], English translation available on the Internet at  
www.cisg.law.pace.edu (where goods were perishable fruit, the buyer was obliged to examine them before they were shipped to its customers); 
CLOUT case No. 541 [Oberster Gerichtshof, Austria, 14 January 2002] (see full text of the decision).
	 83 CLOUT case No. 423 [Oberster Gerichtshof, Austria, 27 August 1999], also available on the Internet at www.cisg.at. The opinion 
continues by asserting that “the reasonable periods pursuant to articles 38 and 39 CISG are not long periods.” For other statements on the 
flexible standard for the time for examination and/or the factors that should be considered in determining whether examination was timely, 
see CLOUT case No. 192 [Obergericht des Kantons Luzern, Switzerland, 8 January 1997] (indicating that a tribunal should consider “the 
nature of the goods, the quantity, the kind of wrapping and all other relevant circumstances”) (see full text of the decision); Tribunale Civile 
di Cuneo, Italy, 31 January 1996, Unilex (asserting that scholars discussing article 38 have indicated that the time frame is “elastic, leaving 
space to the interpreter and in the end to the judge, in terms of reasonableness, so that the elasticity will be evaluated in accordance with the 
practicalities of each case”); CLOUT case No. 81 [Oberlandesgericht Düsseldorf, Germany, 10 February 1994] (in determining the time for 
examining the goods “the circumstances of the individual case and the reasonable possibilities of the contracting parties are crucial”) (see full 
text of the decision); CLOUT case No. 230 [Oberlandesgericht Karlsruhe, Germany, 25 June 1997] (asserting that, although the “median” 
time for an examination of durable goods is three to four days, “[t]his figure can be corrected upward or downward as the particular case 
requires”) (see full text of the decision).
	 84 Rechtbank Arnhem, the Netherlands 11 February 2009, UNILEX; Oberster Gerichtshof; Rechtbank Breda, the Netherlands, 16 January 
2009, English translation available on the Internet at www.cisg.law.pace.edu; CLOUT case No. 849 [Audiencia Provincial de Pontevedra, 
Spain, 19 December 2007] (see full text of the decision); Hof van Beroep Ghent, Belgium, 16 April 2007, English translation available on 
the Internet at www.cisg.law.pace.edu; Obergericht Zug, Switzerland, 19 December 2006, English translation available on the Internet at 
www.cisg.law.pace.edu; Appelationshof Bern, Switzerland, 11 February 2004, English translation available on the Internet at www.cisg.law.
pace.edu, reasoning upheld in CLOUT case No. 894 [Bundesgericht, Switzerland, 7 July 2004] (see full text of the decision); Rechtbank van 
Koophandel Veurne, Belgium, 19 March 2003, English translation available on the Internet at www.cisg.law.pace.edu (fresh vegetables); 
CLOUT case No. 290 [Oberlandesgericht Saarbrücken, Germany, 3 June 1998] (flowers); CLOUT case No. 98 [Rechtbank Roermond, the 
Netherlands, 19 December 1991] (cheese); Rechtbank Zwolle, the Netherlands, 5 March 1997, Unilex (fish).
	 85 Hof van Beroep Gent, Belgium, 12 May 2003, English editorial remarks available on the Internet at www.cisg.law.pace.edu.
	 86 Kantonsgericht Schaffhausen, Switzerland, 25 February 2002, English translation available on the Internet at www.cisg.law.pace.edu 
(“the position of the buyer in its trade”); CLOUT case No. 56 [Canton of Ticino Pretore di Locarno Campagna, Switzerland, 27 April 1992] 
(see full text of the decision); Hof Arnhem, the Netherlands, 17 June 1997, Unilex. See also U.S. District Court, Northern District of Illinois, 
United States, 21 May 2004 (Chicago Prime Packers, Inc. v. Northam Food Trading Co.), available on the Internet at www.cisg.law.pace.edu 
(“the skill of the [buyer’s] employees”).
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	 87 CLOUT case No. 775 [Landgericht Frankfurt, Germany, 11 April 2005] (see full text of the decision); Landgericht Hamburg, Germany, 
6 September 2004, English translation available on the Internet at www.cisg.law.pace.edu. See also U.S. District Court, Northern District 
of Illinois, United States, 21 May 2004 (Chicago Prime Packers, Inc. v. Northam Food Trading Co.), available on the Internet at www.cisg.
law.pace.edu (time for examination varies with “the method of . . . delivery” of the goods); Kantonsgericht Schaffhausen, Switzerland,  
25 February 2002, English translation available on the Internet at www.cisg.law.pace.edu (“the general circumstances and the infrastructure 
at the place of examination”).
	 88 CLOUT case No. 284 [Oberlandesgericht Köln, Germany, 21 August 1997] (immediate examination of chemicals required where the 
chemicals were going to be mixed with other substances soon after delivery); Rechtbank Zwolle, the Netherlands, 5 March 1997, Unilex 
(examination was due quickly where shipment of fish was to be processed by the buyer; processing would make it impossible to ascertain 
whether the fish were defective when sold); Arrondissementsrechtsbank ’s-Hertogenbosch, the Netherlands, 15 December 1997, Unilex 
(examination of furs not conducted until they had already undergone processing was not timely).
	 89 Landgericht Köln, Germany, 11 November 1993, Unilex, reversed on other grounds by CLOUT case No. 122 [Oberlandesgericht Köln, 
Germany, 26 August 1994] (see full text of the decision).
	 90 Compare Helsinki Court of First Instance, Finland, 11 June 1995, available on the Internet at www.cisg.law.pace.edu (existence of 
pre-delivery tests showing acceptable vitamin content for skin care products excused buyer from testing for vitamin content immediately after 
delivery) with CLOUT case No. 280 [Oberlandesgericht Jena, Germany, 26 May 1998] (buyer was not entitled to rely on pre-importation 
veterinarian’s inspection certificate certifying health of live fish: buyer should have examined samples of fish after delivery).
	 91 CLOUT case No. 120 [Oberlandesgericht Köln, Germany, 22 February 1994] (buyer’s examination was timely, taking into account the 
fact that two days of the period were weekend days) (see full text of the decision); Amtsgericht Riedlingen, Germany, 21 October 1994, Uni-
lex (three days for examining delivery of ham was sufficient even though Christmas holidays interfered with examination). But see CLOUT 
case No. 833 [Hoge Raad, the Netherlands, 20 February 1998] (despite buyer’s summer vacation, it should not have delayed in examining the 
goods when its customer complained in July).
	 92 CLOUT case No. 775 [Landgericht Frankfurt, Germany, 11 April 2005] (see full text of the decision); U.S. District Court, Northern  
District of Illinois, United States, 21 May 2004 (Chicago Prime Packers, Inc. v. Northam Food Trading Co.), available on the Internet at  
www.cisg.law.pace.edu; (time for examination influenced by “the complexity of the machinery . . . [and] the need for training and ongoing 
repairs with respect to the machinery); CLOUT case No. 892 [Kantonsgericht Schaffhausen, Switzerland, 27 January 2004] (see full text of the 
decision); Handelsgericht St. Gallen, Switzerland, 11 February 2003, English translation available on the Internet at www.cisg.law.pace.edu;  
Kantonsgericht Schaffhausen, Switzerland, 25 February 2002, English translation available on the Internet at www.cisg.law.pace.edu; Landg-
ericht Düsseldorf, Germany, 23 June 1994, Unilex (where the goods consisted of two engines to be used for manufacturing hydraulic presses 
and welding machines, buyer had more than the usual time for an examination in order to determine conformity with technical specifications; 
because buyer delayed examining the goods until some four months after delivery of the second engine (16 months after delivery of first 
engine), however, the examination was untimely).
	 93 CLOUT case No. 849 [Audiencia Provincial de Pontevedra, Spain, 19 December 2007] (see full text of the decision); CLOUT case  
No. 775 [Landgericht Frankfurt, Germany, 11 April 2005] (see full text of the decision); Landgericht Hamburg, Germany, 6 September 2004, 
English translation available on the Internet at www.cisg.law.pace.edu; CLOUT case No. 892 [Kantonsgericht Schaffhausen, Switzerland,  
27 January 2004] (see full text of the decision); Handelsgericht St. Gallen, Switzerland, 11 February 2003, English translation available on the 
Internet at www.cisg.law.pace.edu; CLOUT case No. 315 [Cour de cassation, France, 26 May 1999] (time for examination took into account 
the difficulty of handling the metal sheets involved in the sale); Rechtbank van Koophandel Kortrijk, Belgium, 27 June 1997, Unilex (period 
for examination was longer for goods that had to be processed before defects could be discovered (in this case, yarn to be woven)); Rechtbank 
van Koophandel Kortrijk, Belgium, 6 October 1997, Unilex (buyer of crude yarn did not have to examine goods until they were processed; 
it would be unreasonable to expect buyer to unroll the yard in order to examine it before processing); Landgericht Düsseldorf, Germany,  
23 June 1994, Unilex (buyer had longer than normal period to examine engines to be used in its manufacturing process because buyer had to 
install and put goods into operation in order to discover defects). Compare CLOUT case No. 81 [Oberlandesgericht Düsseldorf, Germany,  
10 February 1994] (the time for examination depends on the circumstances of the particular case, in this case, involving a sale of shirts, “it 
was easily possible to examine the shirts—at least by way of sampling—immediately after their delivery”) (see full text of the decision). But 
see CLOUT case No. 98 [Rechtbank Roermond, the Netherlands, 19 December 1991] (fact that sale involved frozen cheese did not excuse 
buyer from prompt examination, buyer could thaw and examine a sample of delivery) (see full text of the decision).
	 94 CLOUT case No. 892 [Kantonsgericht Schaffhausen, Switzerland, 27 January 2004] (see full text of the decision); Rechtbank van 
Koophandel Hasselt, Belgium, 6 March 2002 (Roelants Eurosprint v. Beltronic Engineering International), UNILEX; Rechtbank Zwolle, 
the Netherlands, 5 March 1997, Unilex (buyer should have examined fish before processing and selling them to its customers given that 
buyer had already discovered lack of conformity in a previous shipment by the seller); Rechtbank van Koophandel Kortrijk, Belgium,  
27 June 1997, available on the Internet at www.law.kuleuven.be (“defects in prior shipments a factor to consider in determining timeliness 
of examination”).
	 95 CLOUT case No. 634 [Landgericht Berlin, Germany 21 March 2003].
	 96 Regional Court Zilina, Slovakia, 25 October 2007, English translation available on the Internet at www.cisg.law.pace.edu (defects in 
clothing could not be detected until worn by the buyer’s retail customers); CLOUT case No. 775 [Landgericht Frankfurt, Germany, 11 April 
2005] (see full text of the decision); U.S. District Court, Northern District of Illinois, United States, 21 May 2004 (Chicago Prime Packers, 
Inc. v. Northam Food Trading Co.), available on the Internet at www.cisg.law.pace.edu: CLOUT case No. 892 [Kantonsgericht Schaffhausen, 
Switzerland, 27 January 2004] (see full text of the decision); Handelsgericht St. Gallen, Switzerland, 11 February 2003, English translation 
available on the Internet at www.cisg.law.pace.edu; Landgericht München, Germany, 27 February 2002, English translation available on 
the Internet at www.cisg.law.pace.edu (no duty to examine video machinery for basic electrical safety features); Amtsgericht Riedlingen, 
Germany, 21 October 1994, Unilex (defects in under-seasoned ham were easily discernible, and thus buyer should have examined goods and 
discovered defects quickly); Landgericht Köln, Germany, 11 November 1993, Unilex, reversed on other grounds in CLOUT case No. 122 
[Oberlandesgericht Köln, Germany, 26 August 1994] (mistake in business report was easily discoverable, and thus examination was required 
to be quick) (see full text of the decision); CLOUT case No. 359 [Oberlandesgericht Koblenz, Germany, 18 November 1999] (where defects 
are easy to discover, the time for examination should not exceed one week); CLOUT case No. 284 [Oberlandesgericht Köln, Germany,  
21 August 1997] (where chemicals were to be mixed with other substances and defects were easily discernible, immediate examination of the 
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goods was required). See also Tribunale Civile di Cuneo, Italy, 31 January 1996, Unilex (time period for notice (and, perhaps, examination) is 
reduced if defects are easily recognizable); CLOUT case No. 482 [Cour d’appel Paris, France, 6 November 2001] (see full text of decision).
	 97 Regional Court Zilina, Slovakia, 25 October 2007, English translation available on the Internet at www.cisg.law.pace.edu.
	 98 CLOUT case No. 828 [Gerechtshof ’s-Hertogenbosch, Netherlands, 2 January 2007].
	 99 Kantonsgericht Schaffhausen, Switzerland, 25 February 2002, English translation available on the Internet at www.cisg.law.pace.edu.
	 100 CLOUT case No. 775 [Landgericht Frankfurt, Germany, 11 April 2005] (see full text of the decision).
	 101 Obergericht Zug, Switzerland, 19 December 2006, English translation available on the Internet at www.cisg.law.pace.edu.
	 102 Oberlandesgericht Schleswig, Germany, 22 August 2002, English translation available on the Internet at www.cisg.law.pace.edu (live-
stock had to be examined immediately after delivery because of the possibility of rapid change in their condition).
	 103 Hof van Beroep Ghent, Belgium, 16 April 2007, English translation available on the Internet at www.cisg.law.pace.edu.
	 104 Appelationshof Bern, Switzerland, 11 February 2004, English translation available on the Internet at www.cisg.law.pace.edu, reasoning 
upheld in CLOUT case No. 894 [Bundesgericht, Switzerland, 7 July 2004] (see full text of the decision) (“As a rough yardstick, which needs 
adjustment in either direction according to the circumstances of each case, a period for examination of one week—five working days—can 
apply”; although suggesting elsewhere that the period for examining non-perishable goods should be set at 2-3 weeks); CLOUT case No. 892 
[Kantonsgericht Schaffhausen, Switzerland, 27 January 2004] (see full text of the decision) (“As far as the period of time for the examination 
is concerned, roughly a week is adequate. . . For examination and notification a period of time of 14 days [seven days for exam, seven days 
for notice] is an orientation”—although court found that period was inadequate on the facts of the particular case); CLOUT case No. 541 
[Oberster Gerichtshof, Austria, 14 January 2002] (approving approach of lower appeals court which had asserted: “As a rough assessment 
for orientation purposes, an inspection period of one week (five work days) can apply”) (see full text of the decision); CLOUT case No. 285 
[Oberlandesgericht Koblenz, Germany 11 September 1998] (“Generally speaking, examination of the goods by the buyer should occur within 
a week after delivery”); CLOUT case No. 284 [Oberlandesgericht Köln, Germany, 21 August 1997] (where chemicals were to be mixed with 
other substances and defects were easily discernible, immediate examination of the goods was required); CLOUT case No. 359 [Oberlandes-
gericht Koblenz, Germany, 18 November 1999] (“where defects are easy to discover . . . the examination period should not exceed a period 
of one week”); Landgericht Mönchengladbach, Germany, 22 May 1992, Unilex (generally allowing one week for examination of goods). 
Compare CLOUT case No. 1057 [Oberster Gerichtshof, Austria, 2 April 2009], English translation available on the Internet at www.cisg.law.
pace.edu (“A period of 14 days would be reasonable in order to examine the goods and give notice due to the lack of special circumstances”); 
CLOUT case No. 1399 [Oberlandesgericht Hamburg, Germany, 25 January 2008], English translation available on the Internet at www.cisg.
law.pace.edu (14 days up to a maximum of one month after receipt of the goods is a reasonable time for examination and notice of lack of 
conformity, except where particular circumstances lead to a shorter or longer period); Oberlandesgericht Linz, Austria, 1 June 2005, English 
translation available on the Internet at www.cisg.law.pace.edu (an examination and notification period of 14 days is reasonable, absent special 
circumstances). CLOUT case No. 423 [Oberster Gerichtshof, Austria, 27 August 1999] (see full text of the decision) (unless special circum-
stances suggest otherwise, buyer has a total of approximately 14 days to examine and give notice of defects).
	 105 CLOUT case No. 230 [Oberlandesgericht Karlsruhe, Germany, 25 June 1997]. See also U.S. District Court, Northern District of Illinois, 
United States, 21 May 2004 (Chicago Prime Packers, Inc. v. Northam Food Trading Co.), available on the Internet at www.cisg.law.pace.edu 
(citing with approval decisions that, as a general rule, require examination within three to four days of delivery, as well as decisions requiring 
examination immediately upon delivery). Compare Handelsgericht St. Gallen, Switzerland, 11 February 2003, English translation available 
on the Internet at www.cisg.law.pace.edu (“within a few working days”); Landgericht Düsseldorf, Germany, 23 June 1994, English transla-
tion available on the Internet at http://cisgw3.law.pace.edu (a few working days).
	 106 Obergericht des Kantons Appenzell Ausserhoden, Switzerland, 18 August 2008, Unilex (examination period of two weeks is reasonable 
where the buyer’s customers discovered the defects); Obergericht Zug, Switzerland, 19 December 2006, English translation available on the 
Internet at www.cisg.law.pace.edu (as a basic rule for examination of non-perishable goods not subject to major price fluctuations, two weeks 
(but not less than one week or five working days) after delivery).
	 107 Appelationshof Bern, Switzerland, 11 February 2004, English translation available on the Internet at www.cisg.law.pace.edu, reasoning 
upheld in CLOUT case No. 894 [Bundesgericht, Switzerland, 7 July 2004] (see full text of the decision) (“In the absence of further circum-
stances justifying either a shorter or longer period and in the absence of particular practices or usages, the period granted for examination of 
non-perishable goods should be set as two-three weeks”; although also indicating “[a]s a rough yardstick, which needs adjustment in either 
direction according to the circumstances of each case, a period for examination of one week—five working days—can apply”).
	 108 Kantonsgericht Schaffhausen, Switzerland, 25 February 2002, English translation available on the Internet at www.cisg.law.pace.edu; 
CLOUT case No. 284 [Oberlandesgericht Köln, Germany, 21 August 1997].
	 109 CLOUT case No. 849 [Audiencia Provincial de Pontevedra, Spain, 19 December 2007] (see full text of the decision); Oberlandesgericht 
Köln, Germany, 31 August 2006, English translation available on the Internet at www.cisg.law.pace.edu.
	 110 CLOUT case No. 484 [Audiencia Provincial de la Pontevedra, Spain, 3 October 2002] (frozen fish).
	 111 Obergericht des Kantons Appenzell Ausserhoden, Switzerland, 18 August 2008, Unilex; CLOUT case No. 315 [Cour de Cassation, 
France, 26 May 1999] (see full text of the decision).
	 112 CLOUT case No. 885 [Bundesgericht, Switzerland, 13 November 2003] (see full text of the decision).
	 113 China International Economic and Trade Arbitration Commission, People’s Republic of China, 23 February 1995, Unilex, English trans-
lation available on the Internet at www.cisg.law.pace.edu.
	 114 Appelationshof Bern, Switzerland, 11 February 2004, English translation available on the Internet at www.cisg.law.pace.edu, reasoning 
upheld in CLOUT case No. 894 [Bundesgericht, Switzerland, 7 July 2004] (see full text of the decision).
	 115 Hovioikeus/hovrätt Helsinki, Finland, 31 May 2004 (Crudex Chemicals Oy v. Landmark Chemicals S.A.), English editorial analysis 
available on the Internet at www.cisg.law.pace.edu.
	 116 CLOUT case No. 46 [Landgericht Aachen, Germany, 3 April 1990] (see full text of the decision). See also Supreme Court, Israel,  
17 March 2009 (Pamesa Cerámica v. Yisrael Mendelson Ltd), English text available on the Internet at www.cisg.law.pace.edu (examination 
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immediately upon the goods arrival deemed timely); CLOUT case No. 867 [Tribunale di Forlí, Italy, 11 December 2008], English translation 
available on the Internet at www.cisg.law.pace.edu (same).
	 117 CLOUT case No. 45 [Arbitration Court of the International Chamber of Commerce, 1989 (Arbitral award No. 5713)] (see full text of the 
decision).
	 118 Oberlandesgericht Köln, Germany, 12 January 2007, English translation available on the Internet at www.cisg.law.pace.edu.
	 119 Obergericht Luzern, Switzerland, 29 July 2002, English translation available on the Internet at www.cisg.law.pace.edu (complex 
machinery).
	 120 Oberlandesgericht Köln, Germany, 31 August 2006, English translation available on the Internet at www.cisg.law.pace.edu; Landgericht 
Düsseldorf, Germany, 23 June 1994 Unilex.
	 121 CLOUT case No. 482 [Cour d’appel Paris, France, 6 November 2001] (buyer should have examined elevator cables delivered on  
incorrectly-sized reels at the time he rewound the cables on proper-sized reels (which occurred eight days after delivery); discovery by the buyer’s 
customer of obvious defects in the cables some two months thereafter was, with respect to the buyer obligations under article 38 (1), untimely.
	 122 CLOUT case No. 608 [Tribunale Rimini, Italy, 26 November 2002] (see full text of the decision).
	 123 CLOUT case No. 634 [Landgericht Berlin, Germany 21 March 2003].
	 124 CLOUT case No. 849 [Audiencia Provincial de Pontevedra, Spain, 19 December 2007] (see full text of the decision).
	 125 CLOUT case No. 775 [Landgericht Frankfurt, Germany, 11 April 2005] (see full text of the decision).
	 126 Hof van Beroep Ghent, Belgium, 16 April 2007, English translation available on the Internet at www.cisg.law.pace.edu.
	 127 CLOUT case No. 192 [Obergericht des Kantons Luzern, Switzerland, 8 January 1997] (see full text of the decision).
	 128 CLOUT case No. 251 [Handelsgericht des Kantons Zürich, Switzerland 30 November 1998].
	 129 U.S. District Court, Northern District of Illinois, United States, 21 May 2004 (Chicago Prime Packers, Inc. v. Northam Food Trading 
Co.), available on the Internet at www.cisg.law.pace.edu.
	 130 CLOUT case No. 285 [Oberlandesgericht Koblenz, Germany, 11 September 1998]; Landgericht Mönchengladbach, Germany, 22 May 
1992, available on the Internet at www.cisg-online.ch; CLOUT case No. 359 [Oberlandesgericht Koblenz, Germany, 18 November 1999].
	 131 CLOUT case No. 828 [Gerechtshof ’s-Hertogenbosch, Netherlands, 2 January 2007].
	 132 Landgericht, Köln, Germany, 11 November 1993, Unilex.
	 133 CLOUT case No. 230 [Oberlandesgericht Karlsruhe, Germany, 25 June 1997].
	 134 Amtsgericht Riedlingen, Germany, 21 October 1994, Unilex; Landgericht Landshut, Germany, 5 April 1995, Unilex (examination for 
proper quantity of sports clothing).
	 135 Arbitration Court of the International Chamber of Commerce, 1996 (Arbitral award No. 8247), Unilex.
	 136 CLOUT case No. 81 [Oberlandesgericht Düsseldorf, Germany, 10 February 1994].
	 137 Dalian Maritime Court, People’s Republic of China, 29 June 2005 (Minermet S.p.A. Italy v. China Metallurgical Import & Export Dalian 
Company, China Shipping Development Co., Ltd Tramp Co.), (2004) Da Hai Chang Shang Wai Chu Zi No. 1 Civil Judgment, English trans-
lation available on the Internet at www.cisg.law.pace.edu, affirmed by High People’s Court of Liaoning Province, People’s Republic of China, 
10 December 2015, (2005) Liao Min Si Zhong Zi No. 132 Civil Judgment, available on the Internet at www.pkulaw.cn.
	 138 For the distinction between latent and obvious (patent) defects, see CLOUT case No. 4 [Landgericht Stuttgart, Germany, 31 August 
1989]; CLOUT case No. 378 [Tribunale di Vigevano, Italy, 12 July 2000]; CLOUT case No. 284 [Oberlandesgericht Köln, Germany,  
21 August 1997] (see full text of the decision); CLOUT case No. 230 [Oberlandesgericht Karlsruhe, Germany, 25 June 1997].
	 139 Landgericht München, Germany, 27 February 2002, English translation available on the Internet at www.cisg.law.pace.edu.
	 140 See, for example, CLOUT case No. 944 [Gerechtshof ’s-Hertogenbosch, the Netherlands, 11 October 2005] (see full text of the decision) 
(reasonable time for giving article 39 notice regarding defects that ought to have been discovered during a “simple examination” when the 
goods were delivered to the buyer began to run from the time of the simple examination; reasonable time for giving article 39 notice regarding 
defects that could not be discovered until a “more thorough” examination when the goods arrived at the premises of the buyer’s customer 
began to run from the time of the more thorough examination).
	 141 See footnote 46 supra and accompanying text discussing CLOUT case No. 319 [Bundesgerichtshof, Germany, 3 November 1999] 
(period for examination to discover latent defects in grinding device did not begin until device broke down approximately three weeks after 
delivery).
	 142 See footnote 44 supra and accompanying text; footnote 93 supra and accompanying text.
	 143 Under this approach, the question of the timely discovery of such latent defects is an issue governed not by article 38 but by the require-
ment in article 39 (1) that the buyer notify the seller of a lack of conformity “within a reasonable time after [the buyer] discovered or ought 
to have discovered it.” In other words, even though this approach posits that a latent defect might not be reasonably discoverable during the 
examination required by article 38, the buyer still is charged with taking reasonable action to discover such defects under article 39. For  
further discussion related to this issue, see the Digest for article 39.
	 144 Landgericht Paderborn, Germany, 25 June 1996 (see full text of the decision). For other decisions that may take a similar approach to 
the relationship between the article 38 examination and discovery of latent defects, see CLOUT case No. 590 [Landgericht Saarbrücken,  
Germany, 1 June 2004] (see full text of the decision) (“the reasonable period of time commences for hidden defects without further exam-
ination periods, as soon as the buyer discovers the lack of conformity”); CLOUT case No. 280 [Oberlandesgericht Jena, Germany, 26 May 
1998] (failure to examine goods as provided in article 38 would be irrelevant if the buyer could show that an expert examination would not 
have detected the defect); CLOUT case No. 423 [Oberster Gerichtshof, Austria, 27 August 1999], also available on the Internet at www.cisg.at  
(suggesting that, if buyer had conducted a thorough and professional post-delivery examination of the goods that did not reveal a latent lack 
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of conformity, buyer would have satisfied its obligations under article 38); Landgericht Ellwangen, Germany, 21 August 1995, Unilex (sug-
gesting that buyer satisfied its article 38 obligations by examining the goods without a chemical analysis that, when conducted later, revealed 
a latent defect).
	 145 CLOUT case No. 590 [Landgericht Saarbrücken, Germany, 1 June 2004] (see full text of the decision).
	 146 See footnote 43 supra and accompanying text.
	 147 See Landgericht Landshut, Germany, 5 April 1995, Unilex (stating that the article 38 examination must usually be conducted at the place 
for the performance of the obligation to deliver under article 31).
	 148 This will be true, for example, if the parties agree to any of the various trade terms under which the buyer bears the risk of loss while the 
goods are in transit—e.g., Free Carrier (FCA) named point under the INCOTERMS. The same result would occur in transactions involving 
carriage of the goods if the parties have not agreed upon the place of delivery: in such cases, article 31 (a) provides that delivery occurs when 
the seller hands the goods over to the first carrier for transmission to the buyer.
	 149 Where the contract provided for delivery “FOB Mombassa, Kenya,” the court held that under article 38 (2) the buyer was required to 
examine the goods in Mombassa (rather than in Uganda, where the goods were eventually transshipped) because Mombassa was the destina-
tion of the goods as per the terms of the contract. CLOUT case No. 775 [Landgericht Frankfurt, Germany, 11 April 2005] (see full text of the 
decision). Where the contract does not involve transport of the goods by a third party carrier, however, article 38 (2) does not apply. CLOUT 
case No. 1203 [Rechtbank Breda, the Netherlands, 16 January 2009], English translation available on the Internet at www.cisg.law.pace.edu.
	 150 Handelsgericht St. Gallen, Switzerland, 11 February 2003, English translation available on the Internet at www.cisg.law.pace.edu; 
CLOUT case No. 608 [Tribunale Rimini, Italy, 26 November 2002] (see full text of the decision).
	 151 CLOUT case No. 608 [Tribunale Rimini, Italy, 26 November 2002] (see full text of the decision).
	 152 CLOUT case No. 802 [Tribunal Supremo, Spain, 17 January 2008] (see full text of decision).
	 153 Helsinki Court of Appeal, Finland, 29 January 1998, available on the Internet at www.utu.fi. For other cases applying article 38 (2), 
see CLOUT case No. 123 [Bundesgerichtshof, Germany, 8 March 1995] (see full text of the decision); Arbitration Court of the International 
Chamber of Commerce, June 1996 (Arbitral award No. 8247), International Court of Arbitration Bulletin, vol. 11, p. 53 (2000); Tribunale 
Civile di Cuneo, Italy, 31 January 1996, Unilex; Landgericht Landshut, Germany, 5 April 1995, Unilex; China International Economic  
and Trade Arbitration Commission, People’s Republic of China, 1995, Unilex (under a CIF contract, where delivery to the buyer occurs 
when the goods pass the ship’s rail at the port for loading, the buyer’s time for examination did not start until the goods arrived at the port  
of destination).
	 154 CLOUT abstract No. 984 [China International Economic and Trade Arbitration Commission, People’s Republic of China, 4 November 
2002] (see full text of the decision).
	 155 Not only does article 6 of CISG provide that the parties may “derogate from or vary the effect of any of [the Convention’s] provisions,” 
but article 38 (2) itself is phrased in permissive (“examination may be deferred”) as opposed to mandatory fashion.
	 156 CLOUT case No. 48 [Oberlandesgericht Düsseldorf, Germany, 8 January 1993] (see full text of the decision).
	 157 Oberlandesgericht Brandenburg, Germany, 3 July 2014, Internationales Handelsrecht 2014, 228 = CISG-online No. 2543.
	 158 Unless article 38 (3) applies, the time for the buyer to examine the goods usually commences when the goods are delivered or, in the 
case of goods transported by a third-party carrier, when the goods arrive at their destination. See paragraph 20 supra.
	 159 According to a statement of a delegate from the Netherlands at the 1980 Vienna Diplomatic Conference at which the final text of CISG 
was adopted, the distinction between “redirected in transit” and “redispatched” is as follows: “‘Redispatched’ implied that the goods had 
reached their first destination and had subsequently been sent on. ‘Redirected in transit’ implied that they had never reached their first desti-
nation.” Summary Records of the United Nations Conference on Contracts for the International Sale of Goods, 16th meeting of Committee 1,  
A/CONF.97/C.1/SR.16, reproduced in Official Records of the United Nations Conference on Contracts for the International Sale of Goods, 
Vienna, 10 March–11 April 1980, at. p. 320, paragraph 18; Note to Secretariat Commentary on article 38 (article 36 of the draft Convention) 
available on the Internet at www.cisg.law.pace.edu.
	 160 Thus where the buyer reasonably could have examined the goods while they were in the buyer’s possession before being redispatched 
to the buyer’s customer, article 38 (3) is inapplicable. Oberlandesgericht Dresden, Germany, 8 November 2007, English translation available 
on the Internet at www.cisg.law.pace.edu (buyer had reasonable opportunity to examine goods during three months they were in buyer’s pos-
session before being redispatched; article 38 (3), therefore, was inapplicable); Rechtbank van Koophandel Hasselt, Belgium, 6 January 2004, 
English translation available on the Internet at www.cisg.law.pace.edu (buyer had ample time to examine the goods during the six weeks they 
were in its possession before being redispatched to its customer, although whether buyer had reasonable opportunity to examine them before 
redispatch depends on whether examination would require removing packaging, or seals or other proof of authenticity, necessary for transport 
to its customer; because buyer failed to prove that removal of such items was required, buyer could not invoke article 38 (3)).
	 161 For an example where a court found all requirements for application of article 38 (3) had been satisfied, see Oberlandesgericht Düssel-
dorf, Germany, 23 January 2004, English translation available on the Internet at www.cisg.law.pace.edu.
	 162 Amtsgericht Viechtach, Germany, 11 April 2002, English translation available on the Internet at www.cisg.law.pace.edu. The fact that 
the seller knew the buyer was located in a county different from the one where the goods were delivered, it has been suggested (in dicta), did 
not mean that the seller was or ought to have been aware that goods would be transshipped. CLOUT case No. 775 [Landgericht Frankfurt, 
Germany, 11 April 2005] (see full text of the decision).
	 163 Rechtbank van Koophandel Hasselt, Belgium, 6 January 2004, English translation available on the Internet at www.cisg.law.pace.edu. 
The fact that the Ugandan buyer would have had to fly to Kenya in order to examine the goods at the place of delivery before they were 
transshipped to Uganda, and that such an examination might have triggered Kenyan custom duties, was found not to prevent the buyer from 
having a reasonable opportunity to examine the goods in Kenya: the Ugandan buyer could have avoided the expense of flying to Kenya by 
employing an agent to examine the goods, the buyer had ample time to have the goods examined in Kenya, and examination would not have 
required difficulty in removing the goods from their packaging; the buyer, furthermore, failed to prove that examination would have triggered 
Kenyan customs duties. In addition, the buyer assumed the risk of Kenyan custom duties and the expense of travel to Kenya by agreeing to a 
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price-delivery term providing for delivery in Kenya. CLOUT case No. 775 [Landgericht Frankfurt, Germany, 11 April 2005] (see full text of 
the decision).
	 164 CLOUT case No. 120 [Oberlandesgericht Köln, Germany, 22 February 1994], see also Unilex.
	 165 U.S. District Court, Northern District of Illinois, United States, 21 May 2004 (Chicago Prime Packers, Inc. v. Northam Food Trading 
Co.), available on the Internet at www.cisg.law.pace.edu.
	 166 CLOUT case No. 944 [Gerechtshof ’s-Hertogenbosch, the Netherlands, 11 October 2005] (see full text of the decision).
	 167 CLOUT case No. 292 [Oberlandesgericht Saarbrücken, Germany, 13 January 1993].
	 168 CLOUT case No. 192 [Obergericht des Kantons Luzern, Switzerland, 8 January 1997] (see full text of the decision).
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Article 39

	 (1)	 The buyer loses the right to rely on a lack of conformity of the goods if he does 
not give notice to the seller specifying the nature of the lack of conformity within a reason-
able time after he has discovered it or ought to have discovered it.

	 (2)	 In any event, the buyer loses the right to rely on a lack of conformity of the goods 
if he does not give the seller notice thereof at the latest within a period of two years from 
the date on which the goods were actually handed over to the buyer, unless this time limit 
is inconsistent with a contractual period of guarantee.

OVERVIEW

1.	 Under article 39, a buyer who claims that delivered 
goods do not conform to the contract has an obligation to give 
the seller notice of the lack of conformity. The provision is 
divided into two subsections addressing different time peri-
ods for the required notice: article 39 (1) requires that notice 
of lack of conformity be given within a reasonable time after 
the buyer has discovered or ought to have discovered the 
lack of conformity; article 39 (2) specifies that, in any event, 
the buyer must give the seller notice of the claimed lack of 
conformity within two years of the date on which the goods 
were actually handed over to the buyer, unless this time limit 
is inconsistent with a contractual period of guarantee. As 
noted in Paragraphs 5, 7, 9, 14 and 19 below, other provi-
sions of the CISG—including those governing interpretation 
of the parties’ statements and conduct (article 8), the effect 
of practices established between the parties and trade usages 
(article 9), form requirements (articles 11 and 29), contract 
formation (articles 14-24), and the effectiveness of properly 
transmitted notice (article  27)—govern aspects of notice 
under article 39.1

SCOPE OF ARTICLE 39

2.	 The notice obligation imposed by article 39 applies if 
the buyer claims that delivered goods2 suffer from a lack of 
conformity, regardless of the cause of such non-conformity.3 
The concept of conformity is defined in article 35. The great 
majority of decisions applying the article 39 notice require-
ments involve claims that the goods were defective or oth-
erwise not of conforming quality under article 35, including 
that the goods were not adequately contained or packaged 
as required by article 35 (2) (d).4 Nevertheless, the article 39 
notice obligation has been applied not only to breaches of the 
quality obligations imposed by article 35, but also to a breach 
of a contractual warranty made in derogation of article 35.5 
On the other hand, where the seller had agreed to reimburse 
the buyer’s costs in servicing goods (television sets) resold 
to the buyer’s customers to the extent that the defect rate in 
the delivered goods exceeded five per cent, the court held 
that this provision “does not amount to a warranty agreement 
in the classical sense, to which articles . . . 38 and 39 CISG 
would be applicable”; the buyer’s failure to examine and give 

notice as required by articles 38 and 39 CISG, therefore, did 
not relieve the seller of its obligations under this clause.6 Arti-
cle 39 has been applied where the claimed lack of conformity 
was a failure to provide proper instruction manuals to accom-
pany the goods,7 and where a buyer claimed that the seller’s 
attempts to repair delivered goods (attempts made after the 
buyer had originally notified the seller of a lack of conform-
ity) were unsuccessful.8 A buyer’s allegation that the seller 
breached not only its obligations under article 35 but also a 
duty to provide information about the lack of conformity did 
not eliminate the buyer’s obligation to give notice under arti-
cle 39, according to one decision.9 It has been held that article 
39 requires notice when the buyer claims that an inadequate 
quantity (as opposed to quality) of goods was delivered,10 
as well as when the buyer claims that the seller delivered 
too many goods.11 Each separate lack of conformity (with 
respect to each delivery, in the case of instalment contracts) 
is subject to the notice requirement,12 and the fact that the 
buyer may have given proper notice as to one defect does not 
necessarily mean it has given valid notice as to all claimed 
non-conformities.13

CONSEQUENCES OF FAILURE TO GIVE NOTICE

3.	 Both article 39 (1) and article 39 (2) state that failure to 
give the requisite notice results in the buyer losing the right to 
rely on the lack of conformity. This appears to mean that the 
buyer loses the right to any remedy for the non-conformity,  
including, e.g., the right to require the seller to repair the 
goods,14 the right to claim damages,15 the right to reduce the 
price,16 and the right to avoid the contract,17 although one 
court appears to have permitted a buyer to partially avoid 
the contract based on a lack of conformity that had not been 
timely noticed.18 Failure to satisfy the notice requirements 
of article 39 eliminates a buyer’s defence, based on a lack 
of conformity in delivered goods, to a seller’s claim for pay-
ment of the price.19 One court has stated that, where a buyer 
fails to satisfy the notice requirements of article 39, “[t]he 
buyer remains obliged to perform all obligations under the 
contract, namely, to accept the goods with any defects and to 
pay the purchase price as a consequence thereto.”20 It should 
also be noted that a buyer’s remedies for a lack of conform-
ity concerning which it has not given proper notice may be 
restored in whole or in part under CISG articles 40 and 44.21



172	 UNCITRAL Digest of Case Law on the United Nations Convention on Contracts for the International Sale of Goods

“the seller can be expected to inquire of the buyer”.40 It has 
been suggested that a buyer’s cross-claim alleging delivery 
of non-conforming goods, filed in response to the seller’s 
law suit to collect the purchase price of the goods, might 
constitute notice of lack of conformity under article 39 (1), 
although such notice was held to be untimely.41 

6.	 Oral notice that occurred when the seller, at the buy-
er’s suggestion, inspected the goods on the premises of the 
buyer’s customer has been deemed adequate both in form 
and content.42 Oral notice by telephone has also been found 
sufficient,43 although in several cases evidentiary issues have 
caused a buyer’s claim to have given telephonic notice to 
fail.44 It has been held that a buyer claiming to have given 
notice by telephone must prove when the call took place, 
to whom the buyer spoke, and the information conveyed 
concerning the lack of conformity; failure to prove these 
elements prevents a buyer from establishing that the arti-
cle 39 notice requirement was satisfied.45 In one decision, 
moreover, a court appeared to impose special requirements 
for sufficient oral notice by stating that, if the seller failed 
to respond to telephone notice given to the seller’s agent, 
the buyer was obliged to follow-up with written notice to 
the seller.46 Where the buyer’s representative testified with 
particularity as to the time, manner and content of tele-
phonic notice, as well as to the specifics of related informa-
tion discussed in the phone call, and the seller’s employee 
who allegedly received the call testified merely that she did 
not recall the conversation, a court held that the buyer had 
provided sufficient evidence of notice.47 Finally, a court has 
rejected a buyer’s argument that it gave implied notice of 
lack of conformity when it refused to pay the seller, holding 
that the notice required by article 39 must be express.48

TO WHOM AND BY WHOM MUST  
NOTICE BE GIVEN

7.	 Article 39 states that the required notice of lack of 
conformity must be given to the seller.49 Thus it has been 
stated that communications between the buyer and its cus-
tomer concerning defects in the goods did not satisfy the 
article 39 notice requirement because they did not involve 
the seller.50 Notice given to the manufacturer of the goods, 
rather than the seller, has also been held insufficient, unless 
it was shown that the manufacturer conveyed the informa-
tion to the seller within the reasonable time specified in 
article 39 (1).51 Notice of defects conveyed by the buyer 
to an independent third party who had acted as an inter-
mediary in the formation of the contract but who had no 
further relationship to the seller was found not to have 
been given by means appropriate in the circumstances 
within the meaning of article 27, and thus the buyer bore 
the risk when the notice was not received by the seller.52 
Similarly, notice given to an employee of the seller who 
was not  authorized to receive such communications but 
who promised to transmit the information to the seller was 
found to be insufficient when the employee in fact did not 
inform the seller; the court noted that, when notice is not 
given to the seller personally, the buyer must ensure that 
the seller actually receives the notice.53 On the other hand, 
it has been found that notice given to an agent of the seller 
would satisfy article 39, although the question of the recip-
ient’s agency status and authority were matters beyond the 

BURDEN OF PROOF AND EVIDENCE

4.	 There appears to be a consensus in reported decisions 
that the buyer bears the burden of proving that it gave the 
required article 39 notice of non-conformity. This position 
has been adopted both expressly22 and by implication.23 
Although several decisions have invoked domestic legal 
rules to justify allocating the burden to the buyer,24 a larger 
number have based their allocation on CISG itself.25 Deci-
sions by Italian courts, for example, have expressly rejected 
reliance on domestic law in determining the burden of proof, 
and have discovered a general CISG principle (in the sense 
of article 7 (2)) requiring the buyer to prove valid notice.26 
One decision explained that, to carry its burden, a buyer must 
prove when the non-conformity was discovered, the time and 
exact addressee of the notice of non-conformity, and the way 
in which the non-conformity was described in the notice; 
the court held that the buyer’s general statement that it had 
notified the seller that many deliveries were non-conforming 
was not sufficient because the statement failed to identify the 
specific deliveries and non-conformities covered.27 Another 
decision declared that a buyer “must prove when he became 
aware of the defects and to whom and how he gave notice.”28 
Yet another decision held that the buyer failed to carry its 
burden of proving timely notice where its allegations of oral 
notice were denied by the seller, and the buyer had failed to 
indicate precisely when it gave notice or the specific deliver-
ies to which such alleged notice related.29 The buyer’s proof 
also failed where witnesses could not confirm that notice 
had in fact been faxed because the witnesses had not person-
ally sent the fax and were not present when it was allegedly 
dispatched; furthermore, the witnesses disagreed as to the 
addressee of the alleged fax.30 Testimony by witnesses con-
cerning a phone call made in their presence but in a foreign 
language has also been deemed inadequate proof.31 On the 
other hand, where a buyer submitted delivery notes show-
ing when the goods had been returned to the seller, along 
with copies of accompanying letters that specified the lack 
of conformity which prompted the return, the court found 
that the buyer had shown that it satisfied the requirements  
of article 39.32

FORM OF NOTICE

5.	 Article 39 does not specify the form of notice required, 
although the parties can by agreement require a particular 
form.33 Absent such an agreement it has been stated that, in 
light of articles 11, 29 and 7 (2) CISG, “the buyer is free to 
use any form in order to notify a non-conformity.”34 Notice 
in written form, specifically including fax messages and reg-
istered mail35 or e-mail,36 has been found satisfactory. Notice 
given by filing a cross-claim in a law suit, it has been implied, 
could satisfy the requirements of article 39—although on the 
facts of the case such notice was held to be untimely.37 The 
contents of a series of communications have been combined 
in order to satisfy the article 39 requirement;38 similarly, in 
determining the propriety of a buyer’s written notice of a 
pony’s lack of conformity, a court took into account the fact 
that the buyer had, before a “final diagnosis” of the pony’s 
condition was made, “continuously advised the seller” of 
the pony’s worsening condition;39 another decision indicated 
that, if the buyer’s notice left the seller unclear concern-
ing the nature or extent of the claimed lack of conformity, 
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become part of the contract where application of the “rea-
sonable time” period for giving notice under article 39 (1)  
led to the same result.69 To the extent an agreement by the 
parties relating to notice of non-conformity fails to address 
particular issues, the provisions of article 39 have been 
invoked to fill the gaps.70

WAIVER BY THE SELLER OR THE BUYER

10.	 Although article 39 gives a seller the right to prevent a 
buyer from relying on a lack of conformity if the buyer does 
not give the seller timely and proper notice thereof, a seller 
can waive this right by leading the buyer to think that the 
seller would not object to the buyer’s notice.71 Thus where 
the seller, after receiving notice from the buyer that the deliv-
ered goods were not conforming, declared that it would give 
credit for the goods if the buyer’s complaints about defects 
were confirmed, one court found that the seller had waived 
its right to object to the timeliness of the buyer’s notice.72 
On the other hand, a court invoked domestic law and a pol-
icy to encourage amicable settlements in concluding that 
a seller had not waived its right to claim that notice was 
untimely: the fact that the seller had accepted return of the 
goods in order to examine them and had granted the buyer a 
provisional pro forma credit for the price did not constitute 
a waiver, the court held.73 Another court has found that the 
mere fact that the seller examined the goods, at the buyer’s 
request, after receiving the buyer’s complaint of lack of con-
formity did not constitute a waiver of the right to argue that 
the buyer’s notice of non-conformity was late.74 A court has 
stated that a seller can waive its rights under article 39 either 
expressly or impliedly, and that implied waiver requires spe-
cific indications that would lead the buyer to understand that 
the seller’s actions constituted a waiver; the court went on to 
conclude that, although the seller in the case had not waived 
its right to object to the timeliness of notice of a lack of con-
formity merely by entering into settlement negotiations with 
the buyer over the non-conformity, the seller’s willingness 
to negotiate—in combination with the extended period dur-
ing which such negotiations continued (15 months), the fail-
ure of the seller to reserve its rights under article 39 during 
that time, and the seller’s actions in acceding to the buyer’s 
request to pay for an expert to examine the goods and in 
offering the buyer damages equal to seven times the price 
for the goods—supported the conclusion that the seller had 
waived its right to object to late notice.75 And where a seller 
had acknowledged that it had delivered the wrong goods, 
and had offered to provide the correct item, a court found 
that the seller had waived its right to rely on a lack of notice 
under article 39.76 On the other hand, where the seller entered 
into settlement negotiations but never acknowledged that it 
had delivered non-conforming goods, denied any respon-
sibility for the claimed deficiency, and never indicated 
any willingness to pay any compensation, the court found  
that the seller had not implicitly waived its rights under 
article 39.77 A Supreme Court held that the seller can even 
partly waive its right under article 39 and partly reserve it or 
reserve it for certain remedies only and can do this expressly 
or impliedly.78

11.	 Another court has distinguished between waiver of a 
seller’s article 39 rights and estoppel from asserting such 
rights: it concluded that the seller had not waived its right to 

scope of CISG to be determined under applicable domestic 
law.54 And notice given to a member of the seller’s cor-
porate group was found sufficient where the entity that 
received the notice shared responsibility for the sale with 
the seller.55

8.	 Article 39 specifies that it is the buyer who is required 
to give the seller notice of a lack of conformity. Neverthe-
less, notice sent by the buyer’s customer to the seller has 
been held to satisfy the requirements of article 39 where 
that notice contained a clear and timely complaint about the 
quality of goods that the seller had delivered to the buyer, 
and the seller accepted the complaints as notice of lack of 
conformity in its delivery to the buyer by responding with 
questions to the buyer about the defect as well as a request  
to examine the goods in the buyer’s control.56

AGREEMENTS RELATING TO NOTICE

9.	 Article 39 is subject to the parties’ power under arti-
cle 6 to derogate from or vary the effect of any provision 
of the Convention.57 A significant number of decisions have 
involved agreements relating to the buyer’s obligation to 
give the seller notice of claims that the goods do not conform 
to the requirements of the contract.58 Such agreements have 
generally been enforced, and buyers have several times lost 
the right to complain of a lack of conformity because they 
failed to comply with the terms of such an agreement.59 A few 
decisions, however, appear reluctant to enforce contractual 
provisions governing notice: they rely on the standards of 
article 39 even though the parties’ contract included clauses 
addressing notice of defects,60 and/or they suggest that the 
contract provisions are enforceable only to the extent they 
are judged reasonable by the standards of article 39.61 Of 
course to be enforceable under any approach, terms relating 
to notice of lack of conformity must have become part of 
the parties’ agreement under applicable contract formation 
rules, which in the case of CISG are found in Part II of the 
Convention. Thus it has been found that, although the parties 
can derogate from article 39, they had not done so where a 
clause requiring the buyer to give notice within eight days 
of delivery was illegible and appeared on documents uni-
laterally generated by the seller after the contract was con-
cluded.62 Parties also have been found not to have derogated 
from article 39 just by agreeing to an 18-month contractual 
warranty,63 to a provision requiring the goods to be delivered 
in “ready-for-use condition,”64 or to a guarantee agreement 
that did not expressly address the buyer’s obligation to give 
notice of lack of conformity.65 On the other hand, it has been 
recognized that a trade usage relating to notice of defects can 
derogate from article 39 if the trade usage is binding on the 
parties under CISG article 9.66 It has been held that a seller’s 
standard term requiring the buyer to give written notice of 
claimed defects in the goods within eight days of delivery was 
incorporated into the contract where the buyer was familiar 
with the term from the parties’ prior dealings and the seller 
had expressly referred to its standard terms in his offer;67 
and that the seller’s standard terms requiring notice of lack 
of conformity within five days after delivery became part of 
the contract where the buyer, without objection, signed and 
returned an invoice containing those terms.68 On the other 
hand, a court found it unnecessary to determine whether the 
notice period specified in the seller’s standard terms had 
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CONTENTS OF NOTICE; SPECIFICITY REQUIRED

14.	 The notice required by article 39 (1) must “specify 
the nature of the lack of conformity. . .”. This language 
has been interpreted and applied in a large number of deci-
sions. Article 8 of the CISG, governing interpretation of the 
parties’ statements and conduct, has been applied in deter-
mining whether a buyer’s notice was sufficiently specific.92 
Where the seller was a professional, notice was found to 
be adequate because it employed precise technical terms 
and prompted the seller to examine the goods—itself an 
indication that the notice was a sufficient communication.93 
Several decisions have made general pronouncements con-
cerning the specificity requirement. It has been said that 
notice of the mere fact of a lack of conformity is insuf-
ficient, but that the buyer must specify the precise nature 
of the defects;94 that mere general formulations are insuf-
ficient, and the notice “must be precise,”95 although the 
notice need not “specify the shortcomings in detail”;96 that 
notice whose content did not prevent the seller from having 
an opportunity to cure the lack of conformity is sufficiently 
specific;97 that notice should indicate both the nature and 
the extent of the lack of conformity, and should convey 
the results of the buyer’s examination of the goods;98 that 
notice should be specific enough to allow the seller to com-
prehend the buyer’s claim and to take appropriate steps in 
response,99 e.g., to examine the goods, to secure necessary 
evidence for potential disputes, to arrange for a substitute 
delivery or otherwise remedy the lack of conformity, or 
to have recourse against a supplier;100 that the notice must 
give the seller “a complete picture of the complaints”;101 
that the purpose of the specificity requirement is to enable 
the seller to understand the kind of breach claimed by the 
buyer and to take the steps necessary to cure it, such as 
initiating a substitute or additional delivery;102 that notice 
should be sufficiently detailed that misunderstanding by 
the seller would be impossible and the seller could deter-
mine unmistakably what the buyer meant103 without further 
investigation;104 that the notice should be sufficiently spe-
cific to permit the seller to know what item was claimed to 
lack conformity and what the claimed lack of conformity 
consisted of;105 that “[t]he buyer will be expected to iden-
tify whether and to which extent he relies on an insufficient 
delivery, which specific deviations in terms of quality are 
complained about, and in what respect the delivered goods 
form a mere aliud compared with the goods owed under 
the contract;”106 and that notification “must enable the other 
party to recognize the intention to complain about the con-
dition of the goods and must specify the nature of the lack 
of conformity so as to enable the seller to understand what 
the buyer is complaining about.”107 

15.	 Several decisions have emphasized that the notice 
should identify the particular goods claimed to be non- 
conforming;108 one such decision found that, even though 
the piece of agricultural machinery that the buyer claimed 
was defective was the only one of its type that the buyer 
had purchased from the seller, the specificity requirement 
was not satisfied where the notice failed to identify the serial 
number or the date of delivery, because the seller should not 
be forced to search its files for the records of the machine 
in question.109 A number of decisions have noted that each 
claimed non-conformity must be specifically described, and 
the fact that notice may be sufficiently specific as to one 

object to late notice because the intention of parties to waive 
rights had to be very clearly established, and the mere fact 
that the seller did not immediately reject the notice as late at 
the time it was given was not sufficient evidence of waiver; 
on the other hand, by remaining in communication with the 
buyer in order to keep informed of the buyer’s customer’s 
complaints, and by making statements to the buyer indicat-
ing that the seller would not raise the defence of late notice, 
the seller became estopped from invoking that defence when 
the buyer relied on the impression that the seller would not 
complain of untimely notice.79

12.	 Buyers have also been deemed to have waived (or to be 
estopped from exercising) their rights under article 39 when 
they affirmatively indicated acceptance of delivered goods 
and/or acknowledged an obligation for the price without 
raising objection to defects that were apparent. Thus a buyer 
was found to have lost its right to complain about missing 
parts and defects that should have been discovered when it 
agreed to the amount of a disputed balance remaining on 
the purchase price and signed bills of exchange for that bal-
ance.80 Similarly, a buyer who negotiated a reduction in the 
price of video recorders on the basis of certain defects lost its 
right to object to other defects known to the buyer at the time 
the price-reduction was agreed to.81 And a buyer who paid 
outstanding invoices with bank cheques and then stopped 
payment on the cheques before they were honoured was 
deemed to have lost its right to complain of defects known 
when the cheques were provided.82

ARTICLE 39 (1)—PURPOSES

13.	 Article 39 (1) requires a buyer who claims that the 
goods do not conform to the contract to give notice to the 
seller specifying the nature of the lack of conformity within 
a reasonable time after he has discovered it or ought to have 
discovered it. This requirement has been deemed to serve 
several different purposes. A number of decisions indicate 
that a purpose is to promote prompt clarification as to whether 
a breach has occurred.83 It has also been suggested that the 
required notice is designed to give the seller the information 
needed to determine how to proceed in general with respect 
to the buyer’s claim,84 and more specifically to facilitate the 
seller’s cure of defects;85 or “to take the necessary measures, 
such as to send a representative to the buyer to examine the 
goods, to secure the necessary evidence for potential dis-
putes regarding conformity of the goods, to offer exchange, 
additional delivery or cure the defect, or to have recourse 
against a supplier.”86 In the case of an instalment contract 
it has been suggested that one purpose of article 39 notice 
is to clarify whether the buyer can expect the seller make 
further deliveries.87 One decision states that the purpose is 
to promote the quick settlement of disputes and to assist the 
seller in defending himself.88 It has also been suggested that 
article 39 (1) assists the seller in defending himself against 
invalid claims.89 The notice requirement has also been asso-
ciated with a buyer’s obligation of good faith.90 One decision 
asserts that the purpose of article 39 (1) notice is to permit 
a seller to prepare to defend itself against the allegations of 
lack of conformity and also, on the particular facts of the 
case, to serve the public health by allowing the seller to take 
measures against the spread of a virus allegedly infecting the 
goods (fish eggs).91
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17.	 The following descriptions in notices have been found 
not to satisfy article 39 (1) because they were insufficiently 
specific:131 notice stating that the goods, poppy seeds, were 
contaminated by caraway, whereas they were in fact con-
taminated by feverfew;132 notice merely reminding the seller 
that the machines had not yet been installed in ready-for-use 
condition;133 “general complaints (‘not alright’, ‘inadequate 
characteristics’, ‘wrong delivery’, ‘poor quality’, ‘bad con-
struction’) as well as any general statements of dissatisfac-
tion (‘not according to our expectations’)”;134 a telephone 
call in which the buyer merely ordered new goods and, at 
most, communicated that the goods had undergone dam-
age;135 notice that merely mentions the lack of conformity 
incidentally among several matters, and that indicates the 
lack of conformity is no longer of importance;136 a general 
complaint that goods were missing from deliveries, without 
specify precisely which goods were lacking;137 a communi-
cation that the buyer’s customer had complained about the 
goods, without further details;138 notice stating particular 
functional faults and missing parts in machinery, but failing 
to state that the goods were non-functional based on con-
struction;139 the buyer’s entry of a reduced price on contract 
records;140 notice stating merely that the buyer would not 
settle its account with the seller concerning a delivery;141 
notice that glass game pieces delivered by the seller were 
broken, but that failed to state that some of the delivered 
game pieces were “half pieces,” and that the contents of 
plastic bags containing the pieces were faulty;142 notice that 
stones for the facade of a building were mislabelled, that 
some stones and sills were not the proper size, and that the 
glue provided for mounting the stones was defective, where 
the notice failed to specify which specific items were unla-
belled, the quantity and specific items that were of the wrong 
size, and the exact quantity of stones treated with the defec-
tive glue;143 notice that flowering plants were in miserable 
condition and suffered from poor growth (the court noted 
that the latter might refer to either the size or the appearance 
of the plants);144 notice that cotton cloth was of bad qual-
ity;145 notice that furniture had wrong parts and much break-
age;146 notice of poor workmanship and improper fitting as 
to fashion goods;147 notice that failed to specify that cheese 
was infested with maggots;148 notice that the quality of fab-
ric was objectionable and the dimensions of the delivered 
cloth prevented it from being cut in an economical fashion, 
where the notice failed to specify the nature of the quality 
problems and failed to indicate what dimensions would per-
mit economical cutting;149 notice that agricultural machin-
ery failed to function properly but that did not specify the 
serial number or the delivery date of the machine;150 notice 
that induction plates were  defective but they did not specify 
the serial number that would identify the delivery date;151 
notice that truffles had softened when they in fact contained 
worms, even though most professional sellers would under-
stand that softness implied worms;152 notice that shoes were 
not of the quality required by the contract, but which did 
not describe the nature of the defects;153 notice that frozen 
bacon was rancid, but which did not specify whether all or 
only a part of the goods were spoiled;154 notice that docu-
mentation for a printer was missing, where it was ambig-
uous whether the buyer was referring to the entire printing 
system or just the printer component of system;155 notice that 
sheets of vulcanized rubber for shoe soles had problems or 
contained defects;156 notice stating that leather goods did not 
conform to the buyer’s specifications, could not be sold to 

defect does not mean that the notice requirement for other 
claimed defects is satisfied.110 It has been stated that dis-
crepancies in the quantity of goods delivered must be spec-
ified with precision.111 The specificity requirement has been 
applied to oral notice of lack of conformity.112 On the other 
hand, it has been stated that notice which informs the seller 
of the “main result of an examination . . . so that he is able to 
assess the deficiency” is sufficient;113 several decisions, fur-
thermore, have warned against setting up an overly-demand-
ing standard of specificity,114 and a decision has indicated 
that, if the buyer’s notice left the seller unclear concerning 
the nature or extent of the claimed lack of conformity, “the 
seller can be expected to inquire of the buyer.”115 It has 
also been suggested that different standards of specificity 
are required of different kinds of buyers, with expert buy-
ers expected to provide more detailed notice;116 and that the 
specificity standard includes “both objective and subjective 
elements” and “takes the positions of both the buyer and the 
seller in their commercial transaction into account, any pos-
sible cultural differences as well as, in particular, the nature 
of the goods.”117 It has also been held that the specificity 
requirement is satisfied by a description of the symptoms of 
a lack of conformity, and that an explanation of the underly-
ing causes is not required.118

16.	 The following descriptions of a lack of conform-
ity have been found to be sufficiently specific to satisfy 
article 39 (1): “detailed notice” that included photographs 
showing defects in the goods (shoes);119 letters stating, 
“right boot dissolves on the side, insufficient leather”, “left 
boot front leather bulges, bothers while walking”, “boot 
dissolves on the right side, material insufficient, cannot be 
repaired” or “right boot top in the middle, loose seam”;120 

notice specifying that pallets of bottles had been incor-
rectly piled and the surrounding foil had been torn apart;121 
notice specifying that frozen pepper slices were “yellow 
and glassy,” 36 per cent were broken, their length was less 
than 3 cm, and they were sticky and icy;122 notice indicat-
ing the goods (a machine) were not functional;123 a detailed 
description of the physical condition of sheep that had 
been warranted as ready for slaughter, along with a dec-
laration that they did not comply with applicable national 
regulations governing sheep for slaughter and could not be 
accepted by the buyer—by which the seller should have 
understood that the buyer was objecting to the weight of 
the sheep;124 notice that glass game pieces delivered by 
the seller were broken, that some of the delivered game 
pieces were “half pieces,” and that the contents of plastic 
bags containing the pieces were faulty;125 notice inform-
ing a shoe seller that the buyers’ customer had received 
an alarming number of complaints about the goods, that 
the shoes had holes, and that the outer sole and heel of 
the children’s shoes became loose;126 notice to a seller of 
a machine for processing moist hygienic tissues that the 
buyer’s customer had found steel splinters in semi-finished 
products produced by the machine, resulting in patches 
of rust on the finished products;127 notice that floor tiles 
suffered from serious premature wear and discoloration;128 
notice that occurred when the seller was actually shown 
the non-conforming goods on the premises of the buyer’s 
customer.129 It has also been held, with respect to a sale of 
various species of plants, that notice describing the lack of 
conformity by species was sufficient—the buyer did not 
have to specify the defects in each individual plant.130
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article 39 notice.172 A different decision, however, asserts 
that the reasonable time for giving notice of lack of conform-
ity under article 39 (1) is the same as the reasonable time 
for  giving notice of avoidance under article 49 (2) (b).173  
It has also been stated that, pursuant to article 27 CISG, 
it  is sufficient to show that notice was dispatched in 
timely fashion.174

WHEN TIME FOR NOTICE BEGINS TO RUN— 
RELATION TO ARTICLE 38

20.	 The reasonable time within which the buyer must give 
notice under article 39 (1) commences at the moment the 
buyer discovered or ought to have discovered the lack of 
conformity. Thus the period for the buyer’s notice begins to 
run at the earlier of two moments: the time the buyer actu-
ally (or subjectively) discovered the non-conformity, and the 
time the buyer theoretically should have discovered (ought 
to have discovered) the non-conformity.175 For example, a 
buyer’s reasonable time for giving article 39 (1) notice that 
the goods were delivered on inadequate pallets was deemed 
to begin at the time of delivery where a representative of the 
buyer was at the site of delivery and should have discovered 
the inadequate pallets at that time, even though the buyer 
did not in fact learn of the lack of conformity until a later 
time.176 And where a buyer employed an independent service 
to inspect the goods before they were loaded for shipment, 
and such inspection should have revealed the lack of con-
formity, the buyer’s reasonable time for notice was deemed 
to begin at the time of such inspection.177 On the other hand, 
where a buyer’s proper article 38 examination did not reveal 
the presence of a latent or hidden lack of conformity, the 
buyer’s reasonable time for giving notice under article 39 
(1) did not begin to run until it actually learned of the non- 
conformity through customer complaints.178 It has been held 
that the buyer’s time for giving notice begins to run when it 
discovers or ought to have discovered the lack of conform-
ity, even if the non-conformity had not at that time caused 
the buyer any damage;179 on the other hand, where a lack 
of conformity arose from the fact that a used car had been 
initially registered at an earlier date than represented, it was 
held that the buyer’s reasonable time for giving article 39 (1) 
notice did not begin to run until the buyer learned of its cus-
tomer’s reaction to this fact, even if the buyer should have 
known about the situation several months earlier.180

21.	 The time when the buyer actually discovered the lack 
of conformity can be shown if the buyer admits the time 
at which it became subjectively aware of the defects181 or 
there are objective facts proving when the buyer acquired 
such knowledge.182 For example, documents of the buyer 
have been held to establish that it had discovered the lack 
of conformity immediately upon delivery.183 Complaints 
that the buyer received from customers to whom the goods 
were resold may establish actual knowledge:184 it has been 
found that the time for giving notice of lack of conformity 
commences, if it has not started previously, when the buyer 
receives such complaints,185 even if the buyer doubts their 
accuracy.186 On the other hand, it has been held that mere 
suspicion of a lack of conformity does not constitute dis-
covery of a lack of conformity for purposes of commencing 
the reasonable time period for notice under article 39 (1).187 
More generally, one decision has declared: “The buyer has 

the buyer’s customers, and 250 items were badly stamped;157 
notice that five reels of blankets were missing, but which did 
not specify the design of the missing blankets and therefore 
did not permit seller to cure.158 A buyer’s notice stating that 
it rejected the seller’s invoice for repair of goods was found 
insufficiently specific to satisfy article 39 (1) with respect to 
the failure of the seller to repair all defects.159

18.	 Beyond the specificity requirement discussed above, 
CISG does not further define the contents of the notice 
required by article 39 (1). One court has stated that, so 
long as the notice precisely describes defects in the goods 
reported by the buyer’s customer, the notice need not claim 
that such defects constitute a breach by the seller, and may 
even express doubts that the customer’s complaints were 
justified.160 On the other hand, another court has concluded 
that a buyer who merely requested the seller’s assistance in 
addressing problems with computer software had not given 
notice of lack of conformity as required by article 39 (1);161 
another decision stated that a telephone call which merely 
informed the seller that the goods had suffered damage was 
not sufficient article 39 notice because “it was not possible 
for [Seller] to understand the telephone call as a notification 
about a lack of conformity;”162 yet another decision declared 
that the notice must “contest the conformity of the goods” 
and demonstrate the buyer’s “intention to object.”163 

TIMELY NOTICE IN GENERAL

19.	 Where the parties have not agreed on a time for 
notice  to be given,164 article 39 (1) requires the buyer to 
give notice of lack of conformity within a reasonable time 
after he has discovered or ought to have discovered it. This 
limitation on the time in which notice must be given, it has 
been asserted, is to be determined on the basis of the interests 
of good business, so that neither side has an unfair advan-
tage and the rapid settlement of disputes is promoted.165 It 
has also been suggested that, in instalment contracts, requir-
ing notice within a reasonable time prevents economical-
ly-wasteful subsequent deliveries of non-conforming goods. 
Framing the time for notice in terms of a reasonable time is 
designed to promote flexibility,166 and the period depends on 
the facts of each case.167 Several decisions have indicated 
that the reasonable time standard is a strict one.168 Another 
decision, however, suggests that the determination of a rea-
sonable time for notice must take into account the interests 
of both the buyer and the seller: “[R]egard must be had to the 
seller’s interest not to be subject to non-conformity claims 
for an indefinite period of time after delivery. On the other 
hand, justified claims on the part of the buyer should not be 
excluded by erecting overly formalistic legal barriers. These 
interests must be given consideration when determining the 
meaning of ‘reasonable’.”169 It has also been held that notice 
whose timing did not prevent the seller from having an 
opportunity to cure the lack of conformity is timely.170 And 
it has been suggested that the requirement of notice within a 
reasonable time helps the seller preserve its ability to pursue 
claims against its own suppliersfor a lack of conformity.171 
The time for a buyer to give notice of lack of conformity 
under article 39 has been distinguished from the time within 
which he must give notice of the remedy (such as avoidance 
of contract) he is pursuing; a buyer’s notice of remedy, it was 
suggested, need not be given until a reasonable time after 
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non-conformity—is designed to be flexible and will vary 
with the circumstances of the case,201 a number of deci-
sions have attempted to establish specific presumptive time 
periods as  general guidelines or default rules.202 Courts 
adopting this approach usually contemplate that the pre-
sumptive notice periods they put forward will be adjusted 
to reflect the facts of the particular case.203 The suggested 
presumptive periods vary considerably both in length and 
in the approach taken to measuring the period. Several 
decisions propose presumptive periods measured from 
the time goods are delivered, so that the periods encom-
pass not only the time for giving notice after discovery of 
the lack of conformity, but also the time for the buyer to 
discover the non-conformity in the first place. In this vein, 
presumptive periods of eight days after delivery204 (includ-
ing where the goods were durable and non-seasonal)205  
14 days for examination and notice,206 from two weeks to 
one month after delivery,207 one month after delivery,208 
and six weeks after delivery209 have been suggested. Other 
decisions distinguish between the time for discovering the 
lack of conformity and the time for giving notice follow-
ing discovery, often proposing presumptive periods for both 
components and frequently indicating particular categories 
of goods to which the period would apply. The following 
have been suggested as the presumptive reasonable time for 
giving notice: within a few days after the buyer discovered 
or ought to have discovered the lack of conformity;210 one 
week211 (following one week for examination under arti-
cle 38);212 eight days following discovery;213 two weeks214 
(following one week for examination);215 one month (fol-
lowing one week for examination).216 A theory that in 
normal circumstances the reasonable time for giving notice 
is one month following the time the defect was or ought to 
have been discovered—sometimes referred to as the “noble 
month” approach—has been accepted in several deci-
sions.217 Where the goods are perishable, some decisions 
have suggested very short presumptive notice periods.218 
Though generally accepting the month-approach, a court 
held that once the buyer had in fact discovered the defect, 
he must give notice within two weeks at the latest.219

FACTORS INFLUENCING REASONABLE  
TIME FOR NOTICE

25.	 It is clear that the reasonable time for notice will vary 
with the circumstances of the particular case.220 Decisions 
have identified a variety of factors that will impact the length 
of the notice period. A frequently cited factor relates to the 
obviousness of the lack of conformity—a patent, easily 
noticeable defect tends to shorten the period for notice.221 
The nature of the goods is another frequently-cited fac-
tor:222 goods that are perishable223 or seasonal224 require 
earlier notice of defects; notice with respect to durable or 
non-seasonal goods, in contrast, is subject to a longer notice 
period,225 particularly if the goods are complex226 and require 
training and ongoing repairs.227 The buyer’s plans to process 
the goods228 or otherwise handle them in a fashion that might 
make it difficult to determine if the seller was responsible for 
a lack of conformity229 may also shorten the time for notice. 
Delay that defeated the purposes of article 39 (1) notice—
specifically, delay that deprived the seller of the opportunity 
to check the factual basis of the buyer’s complaint and to rem-
edy the alleged lack of conformity at minimal cost by repair 

discovered the non-conformity in terms of article 39 (1) 
CISG if such state of certainty is reached where a prudent 
buyer would be prompted to commence legal action. With 
particular regard to quantitative deviations, the required state 
of certainty exists as soon as the buyer becomes aware of the 
result of the quantity check.”188 On the other hand, it has 
been asserted that, for the buyer to actually discover a lack 
of conformity, it is not necessary that the lack of conformity 
have been ascertained by a court judgment or be undisputed: 
“[t]here need only be actual indications of deficiencies.”189

22.	 As is noted in the discussion of article 38,190 the time at 
which the buyer should have discovered a lack of conform-
ity for purposes of article 39 (1) is closely connected to the 
buyer’s obligation under article 38 to examine the goods. In 
the case of a non-conformity that should reasonably have 
been discovered by the buyer upon the initial examination 
of the goods, the buyer’s time for giving notice begins to 
run from the time such examination should have been con-
ducted.191 As one court stated, “[t]he point in time at which 
the buyer was obligated to have determined the breach of 
contract is governed by the provisions regulating the duty 
to examine. In this context, CISG article 38 provides that 
the goods must be examined within as short a period of time 
as the circumstances permit”.192 Thus in cases in which an 
initial examination following delivery should have revealed 
the lack of conformity, the buyer’s reasonable time for giv-
ing notice begins after the period for examining the goods 
under article 38 has run, and the deadline for buyer’s notice 
should accommodate both the period for examination under 
article 38 and a further reasonable time for notice under 
article 39 (1). Many decisions have recognized these two 
separate components of the time for the buyer’s notice of 
non-conformities,193 although some decisions do not appear 
to acknowledge the distinction.194 It has been stated that the 
reasonable time for the buyer’s notice does not begin to run 
until the buyer ought to have acquired knowledge, and not 
mere suspicion, of the lack of conformity.195

23.	 In the case of latent or hidden defects not reasonably 
detectable in a proper article 38 examination following deliv-
ery,196 the time when the buyer should discover the lack of 
conformity occurs later than the time for the initial exami-
nation of the goods immediately following delivery.197 One 
decision raised the question whether the time for giving 
notice of latent defects should ever start before the buyer 
acquires actual knowledge of the defects, although the deci-
sion avoided resolving the issue.198 Other decisions, however, 
have determined that the reasonable time for giving notice of 
latent defects commenced at a time when the buyer should 
have discovered the defects, whether or not the buyer had 
actual knowledge of the defects at that time.199 Some deci-
sions appear to recognize that the discovery of latent defects 
may be a process that occurs over a period of time, and have 
suggested that the buyer’s notice need only convey the infor-
mation reasonably available to the buyer at the time of the 
notice, to be supplemented by information in later notices.200

PRESUMPTIVE PERIODS FOR NOTICE

24.	 Although the time period set in article 39 (1) for 
the buyer to give notice—within a reasonable time after 
the buyer discovers or ought to have discovered the 
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months;285 more than four months;286 almost four months;287 
three months;288 more than two months;289 almost two 
months;290 one and one-half months;291 seven weeks;292 six 
weeks;293 32 days;294 more than one month;295 one month;296 
one month (by fax) and three weeks (by telephone);297 four 
weeks;298 three weeks;299 two weeks;300 10  days;301 eight 
days;302 seven days.303 Notice given 20 months after the 
seller replaced one part of the goods, which did not cure 
the problem, and 11 months after the seller had demanded 
payment for the goods, has been held untimely.304 Where a 
buyer’s notice that the seller’s attempts to repair delivered 
goods had been unsuccessful came more than five months 
after the buyer’s customers had informed the buyer of such 
failure, the court found that the notice was untimely under 
article 39 (1), and that the buyer had lost its right to rely on 
the ineffective repair.305 

27.	 On the other hand, a number of decisions have found 
that the buyer gave notice in timely fashion. On the facts 
of particular cases, notices given at the following times 
have been found to be within the reasonable time mandated 
by article 39 (1): “immediately” after the buyer received 
complaints from its customers;306 the same day as the buyer 
discovered a latent or hidden lack of conformity;307 notice 
to the seller’s in-country representative on the same day the 
buyer discovered the lack of conformity through customer 
complaints, and notice to the seller itself the next day;308 
immediate telephone notice when the buyer received cus-
tomer complaints, followed one-week later by an e-mail 
conveying laboratory test results;309 immediately after 
delivery of a machine, before assembly of the machine 
commenced;310 one day after the goods were handed over 
to the buyer;311 within 24 hours (perishable goods);312 one 
day after the goods were examined;313 within several days 
of delivery of perishable goods (tomatoes);314 three days 
after delivery;315 four days after delivery;316 six days after 
discovery of defect;317 seven days after the buyer learned 
of the defects;318 within eight days after the goods were 
examined;319 eight days after an expert’s report identified 
defects in the goods;320 11 days after delivery;321 a series 
of notices, one given two weeks after an initial provisional 
test on the goods, another given a month after a second 
test, and final  notices given six months after delivery 
of one machine and 11 months after delivery of another 
machine;322 19 days after delivery;323 19–21 days after the 
examination of the goods;324 20-25 days after delivery of 
livestock;325 three weeks after delivery;326 four weeks after 
the buyer should have known of the lack of conformity;327 
within one  month of delivery;328 within one month after 
the buyer discovered or ought to have discovered the lack 
of conformity;329 more than a month after delivery;330 one 
to two months after the buyer learned of the lack of con-
formity through customer complaints;331 one month and 
three weeks  after delivery of video screen apparatus;332 
two months after delivery, where the buyer examined the 
goods (frozen fish) in proper and timely fashion one month 
after delivery;333 two and one-half months after the buyer 
received the goods;334 six months after the non-conform-
ity of goods was discovered;335 nine months after delivery 
(thus more than a year before the two-year period for notice 
under article 39 (2) expired);336 Where the goods (Christ-
mas trees) were seasonal, and earlier notice would not have 
permitted the seller to effectively cure the lack of conform-
ity, notice was therefore deemed timely.337

or replacement—has been held to render notice untimely.230 
On the other hand, it has been suggested that a lack of con-
formity of a fraudulent character triggers an extended notice 
period.231 It has also been asserted that that the reasonable 
time for notice may vary depending on the remedy the buyer 
seeks, and that the notice period if the buyer wants to keep 
the goods and claim damages or a price reduction may be 
longer than where the buyer wishes to reject the goods.232 
Trade usages233 as well as practices established between the 
parties234 can also influence the time for notice, as can the 
buyer’s awareness that the seller itself was operating under 
a deadline that would require prompt notice of defects.235 An 
expert or professional buyer has been found to be subject to 
a shorter period for notice.236 One court has stated that notice 
should have been given within as short a period as was prac-
ticable where quick notice was required for public health 
reasons—to permit the seller to take measures against the 
spread of a virus allegedly infecting the goods (fish eggs).237 
The fact that the buyer asked for expedited delivery of the 
goods has been cited as a factor that shortens the time for 
giving notice of lack of conformity.238 On the other hand, 
the fact that the buyer had earlier “continuously advised” 
the seller of the worsening condition of a pony was cited  
by the court in finding that the buyer’s notice given  
immediately after the “final diagnosis” of the pony’s condi-
tion was timely.239

APPLICATION OF REASONABLE TIME STANDARD

26.	 It has been found that a buyer who did not give any 
notice of a lack of conformity before filing a claim against 
the seller had failed to meet the requirements for timely 
notice under article 39 (1), and had lost the right to rely on 
the lack of conformity.240 On the other hand, it has been sug-
gested that, theoretically, a buyer’s claim in arbitration, or a 
cross-claim filed in response to the seller’s law suit to col-
lect the purchase price of the goods, might constitute notice 
of lack of conformity under article 39 (1), although such 
notices were held to be untimely on the particular facts of 
the cases.241 Even where the buyer did provide notice, the 
notice has been found too late in many instances. As meas-
ured from the date the goods were delivered, notices given 
at the following times have been found untimely on the 
facts of particular cases: over two years;242 24 months;243 at 
least 19 months;244 18 months;245 one year;246 nine months;247 
seven to eight months;248 seven months;249 six months;250 five 
months;251 four months;252 three and one-half months;253 three 
months;254 almost three months;255 more than two and one-
half months;256 more than two months;257 two months;258 two 
months in the case of one delivery and approximately seven 
weeks in the case of another delivery;259 “several months”;260 
seven weeks;261 six weeks;262 one and one-half months;263 
more than one month;264 one month;265 25 days;266 24 days;267 
23 days;268 21 days;269 20 days;270 19 days;271 16 days;272  
15 days (perishables—fresh mushrooms);273 a little more 
than two weeks (fresh fruit);274 two weeks (foodstuffs);275 
almost two weeks;276 12 days;277 four days;278 any time 
beyond the day of delivery (involving perishable flowers).279 
As measured from the date that the buyer discovered or ought 
to have discovered the lack of conformity, notices given at 
the following times have been found too late on the facts 
of particular cases: three years;280 more than 13 months;281 
12 months;282 11 or 12 months;283 seven months;284 at least six 
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resolve a dispute over the conformity of delivered goods was 
sufficient to satisfy the notice requirement of article 39 (2).345  
Several other decisions have explored the relationship 
between article 39 (2) and rules specifying a deadline for 
commencing litigation based on breach of a sales contract 
(statutes of limitation or prescription periods). A number of 
decisions have attempted to reconcile a shorter limitations 
period in domestic law with the two-year notice period in 
article 39 (2): one decision held that, to avoid violating pub-
lic international law, the shorter domestic limitations period 
should not be applied to cases where it would subject a 
claim to limitation before expiration of the two-year period 
for notice specified in article 39 (2);346 other decisions hold 
that the shorter domestic limitations period does not begin 
to run until the buyer gives the notice required by article 39 
CISG.347 Other decisions were at pains to distinguish between 
the rule of article 39 (2), which establishes a deadline for 
giving notice of lack of conformity, and a statute of limi-
tations or prescription period, which establishes deadlines 
for commencing litigation.348 A number of decisions have 
involved claims that the parties had derogated from article 
39 (2) by agreement.349 Thus an arbitral tribunal found that 
the parties had derogated from article 39 (2) by agreeing to 
a maximum guarantee period of 18 months, although the tri-
bunal also explained that the prescription period for a buyer  
who has given timely notice was not governed by arti-
cle 39 (2), and was a matter beyond the scope of CISG to be 
subject to domestic law.350 On the other hand, an arbitral panel 
has determined that a clause requiring that disputes be sub-
mitted to arbitration within 30 days after the parties reached 
an impasse in negotiations did not operate as a derogation 
from article 39 (2).351 Yet another arbitral decision found that 
the parties had not derogated from the two-year cut-off in 
article 39 (2) just because the seller may have orally repre-
sented to the buyer that the goods (sophisticated machinery) 
would last 30 years.352 This decision presumably implies that 
such a representation does not constitute a contractual period 
of guarantee within the meaning of article 39 (2), because  
otherwise the clause would have extended the cut-off period 
for notice. Another decision also dealt with the meaning of the 
phrase contractual period of guarantee, finding that a clause 
fixing a deadline for submitting disputes to arbitration did 
not create such a contractual guarantee period.353 Where the  
buyer’s claim for price reduction based on the non-conformity  
of delivered goods was cut-off by failure to give notice of  
the lack of conformity within the two years specified in arti-
cle 39 (2), a court held that, for “equitable reasons,” interest 
on the unpaid portion of the purchase price (article 78 of the 
Convention) should not begin to accrue until the expiration 
of the article 39 (2) period.354

ARTICLE 39 (2)

28.	 Article 39 (2) establishes an absolute cut-off date for 
notice of lack of conformity—two years from the date the 
goods were actually handed over to the buyer, subject to an 
exception where such a time limit would be inconsistent with 
a contractual period of guarantee.338 The two-year period 
specified in article 39 (2), however, is not the equivalent of 
the reasonable time for notice specified in article 39 (1); it 
has been held that the two-year period for notice under arti-
cle 39 (2) applies only when the article 39 (1) period is not 
shorter.339 Without the two-year limit for notice specified in 
article 39 (2), the time for notice might not have a clear end 
under the flexible and variable time standards in article 39 
(1). In the case of latent defects, for example, the time the 
buyer discovers or ought to discover the lack of conform-
ity, and thus the moment that the buyer’s reasonable time 
for giving notice under article 39 (1) commences, could be 
long after the goods are delivered. In such cases, absent a 
contractual guarantee period that protects the buyer for a 
longer time (and subject to an exception if article 40 of the 
Convention applies),340 article 39 (2) will cut-off the buyer’s 
right to give notice at two years after the goods were actually 
handed over, and thus prevent the buyer from preserving its 
rights to rely on a lack of conformity which is not discovered 
and noticed before that point, even if the lack of conformity 
could not reasonably have been discovered at that point.341 

Unlike the period for notice established in 39 (1), which is 
designed to be flexible and to vary with the circumstances, 
the two-year limit in article 39 (2) is precise and non- 
variable (except where the contractual period of guaran-
tee exception applies). Indeed, even where the seller has 
attempted to repair a lack of conformity after the goods 
were delivered, it has been held that the two-year period 
runs from the time the goods were first actually handed over 
to the buyer, and not from the time of the seller’s attempts 
to repair.342 The apparent purpose of article 39 is to provide 
a specific, predictable period beyond which a seller can be 
confident that claims of a lack of conformity in the goods 
will not be legally cognizable.343

29.	  Decisions applying article 39 (2) have addressed  
several aspects of the provision. Thus several decisions have 
indicated that notice which is not specific enough to sat-
isfy article 39 (1) will not constitute adequate notice under  
article 39 (2), even though the latter provision does not 
expressly incorporate the language in article 39 (1) requiring 
that the notice specify the nature of the lack of conformity.344 
It has been held that notice given when the buyer began 
negotiations with the seller, within two years of delivery, to 
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23 May 1995], (see full text of the decision); CLOUT case No. 81 [Oberlandesgericht Düsseldorf, Germany, 10 February 1994] (see full text 
of the decision); Arbitration Court of the International Chamber of Commerce, 1997 (Arbitral award No. 8611), Unilex; Arbitral Panel of the 
Zurich Chamber of Commerce, Switzerland, 31 May 1996 (Arbitral award No. ZHK 273/95), Unilex.
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	 65 CLOUT case No. 542 [Oberster Gerichtshof, Austria, 17 April 2002] (see full text of the decision).
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the buyer had failed to allege and prove such a waiver); Rechtbank van Koophandel Kortrijk, Belgium, 4 June 2004 (Steinbock-Bjonustan  
EHF v. N.V. Duma), English translation available on the Internet at www.cisg.law.pace.edu.
	 72 CLOUT case No. 235 [Bundesgerichtshof, Germany, 25 June 1997]. See also CLOUT case No. 542 [Oberster Gerichtshof, Austria,  
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notice of defects under contract clause requiring notice within eight days of delivery when seller accepted the buyer’s late notice and offered 
a remedy) (see full text of the decision).
	 73 CLOUT case No. 310 [Oberlandesgericht Düsseldorf, Germany, 12 March 1993]. The court indicated that waiver by the seller of its 
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	 75 CLOUT case No. 270 [Bundesgerichtshof, Germany, 25 November 1998].
	 76 Rechtbank van Koophandel Kortrijk, Belgium, 4 June 2004 (Steinbock-Bjonustan EHF v. N.V. Duma), English translation available on 
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	 77 Landgericht Aschaffenburg, Germany, 20 April 2006, English translation available on the Internet at www.cisg.law.pace.edu.
	 78 Bundesgericht, Switzerland, 26 March 2013, Internationales Handelsrecht 2014, 22 = CISG-online No. 2434.
	 79 CLOUT case No. 94 [Internationales Schiedsgericht der Bundeskammer der gewerblichen Wirtschaft–Wien, Austria, 15 June 1994]. 
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	 81 CLOUT case No. 343 [Landgericht Darmstadt, Germany, 9 May 2000].
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the condition of the goods had changed after delivery); CLOUT case No. 939 [Gerechtshof ’s-Hertogenbosch, the Netherlands, 19 September 
2006]; U.S. District Court, Northern District of Illinois, United States, 21 May 2004 (Chicago Prime Packers, Inc. v. Northam Food Trading 
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No. 284 [Oberlandesgericht Köln, Germany, 21 August 1997] (see full text of the decision); CLOUT case No. 3 [Landgericht München, 
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Sociedad Cooperativa Valenciana. v. Groente-En Fruithandel Heemskerk BV), English abstract available on the Internet at www.cisg.law.
pace.edu (to permit the seller to gather evidence); CLOUT case No. 938 [Kantonsgericht Zug, Switzerland, 30 August 2007] (see full text 
of the decision) (“to put the seller in a position to understand the asserted lack of conformity and to take the necessary steps to gather any 
required evidence for possible future legal proceedings about the question of conformity, to initiate either a substitute delivery or a repair of 
the goods, and finally to take recourse against its own supplier”); Hoge Raad, the Netherlands, 4 February 2005, Unilex (to give the seller “a 
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	 87CLOUT case No. 939 [Gerechtshof ’s-Hertogenbosch, the Netherlands, 19 September 2006].
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	 89 CLOUT case No. 1203 [Rechtbank Breda, the Netherlands, 16 January 2009], English translation available on the Internet at  
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	 Part three.  Sale of goods	 185

(to minimize questions concerning the time the lack of conformity arose); CLOUT case No. 423 [Oberster Gerichtshof, Austria, 27 August 
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	 90 Rechtbank Zwolle, 5 March 1997, the Netherlands, 1997, Unilex.
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brücken, Germany, 2 July 2002, English translation available on the Internet at www.cisg.law.pace.edu.
	 96 Hof van Beroep Gent, Belgium,  28 January 2004 (J.B. and  G.B. v. BV H.V.), English translation available on the Internet at www.cisg.
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CLOUT case No. 724 [Oberlandesgericht Koblenz, Germany, 14 December 2006] (see full text of the decision) (sufficient information about 
the goods’ non-compliance with the contractually agreed qualities so that the seller can take all necessary steps to make up for the defect); 
Landgericht Bamberg, Germany, 23 October 2006, English translation available on the Internet at www.cisg.law.pace.edu; CLOUT case 
No. 319 [Bundesgerichtshof, Germany, 3 November 1999] (see full text of the decision); see also CLOUT case No. 282 [Oberlandesgericht 
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	 103 Ibid.
	 104 Landgericht Saarbrücken, Germany, 2 July 2002, English translation available on the Internet at www.cisg.law.pace.edu.
	 105 See also CLOUT case No. 319 [Bundesgerichtshof, Germany, 3 November 1999].
	 106 CLOUT case No. 938 [Kantonsgericht Zug, Switzerland, 30 August 2007] (see full text of the decision).
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	 110 CLOUT case No. 597 [Oberlandesgericht Celle, Germany, 10 March 2004]; CLOUT case No. 541 [Oberster Gerichtshof, Austria,  
14 January 2002]; CLOUT case No. 123 [Bundesgerichtshof, Germany, 8 March 1995] (see full text of the decision); Landgericht Bielefeld, 
Germany, 18 January 1991; CLOUT case No. 423 [Oberster Gerichtshof, Austria, 27 August 1999], also available on the Internet at  
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could not provide the necessary information).
	 119 CLOUT case No. 867 [Tribunale di Forlí, Italy, 11 December 2008], English translation available on the Internet at http://cisgw3.law.
pace.edu.
	 120 Oberlandesgericht Koblenz, Germany, 21 November 2007, English translation available on the Internet at www.cisg.law.pace.edu.
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	 125 Hof van Beroep Antwerpen, Belgium, 14 February 2002 (NV Carta Mundi v. Index Syndicate Ltd), English translation available on the 
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	 Part three.  Sale of goods	 187

	 134 CLOUT case No. 938 [Kantonsgericht Zug, Switzerland, 30 August 2007] (see full text of the decision) (dicta). See also Landgericht 
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	 135 CLOUT case No. 1236 [Oberlandesgericht Saarbrücken, Germany, 17 January 2007], English translation available on the Internet at 
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	 147 CLOUT case No. 3 [Landgericht München, Germany, 3 July 1989].
	 148 CLOUT case No. 98 [Rechtbank Roermond, the Netherlands, 19 December 1991].
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	 152 CLOUT case No. 411 [Landgericht Bochum, Germany, 24 January 1996].
	 153 Landgericht Hannover, Germany, 1 December 1993, Unilex.
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ing & Consulting GmbH), available on the Internet at www.cisg.law.pace.edu; CLOUT case No. 1203 [Rechtbank Breda, the Netherlands,  
16 January 2009], English translation available on the Internet at www.cisg.law.pace.edu; Tribunale di Forlí, Italy, 16 February 2009,  
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English translation available on the Internet at www.cisg.law.pace.edu (“a common assumption that [the reasonable time for notice] should 
be short . . . a strict standard”); CLOUT case No. 423 [Oberster Gerichtshof, Austria, 27 August 1999], also available on the Internet at  
www.cisg.at; CLOUT case No. 310 [Oberlandesgericht Düsseldorf, Germany, 12 March 1993] (see full text of the decision); CLOUT case 
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(see full text of the decision).
	 171 Landgericht Hamburg, Germany, 6 September 2004, English translation available on the Internet at www.cisg.law.pace.edu.
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No. 748 [Oberster Gerichtshof, Austria, 24 May 2005]; Appelationshof Bern, Switzerland, 11 February 2004, English translation available 
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see, for example, CLOUT case No. 1236 [Oberlandesgericht Saarbrücken, Germany, 17 January 2007], English translation available on the 
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CLOUT case No. 4 [Landgericht Stuttgart, Germany, 31 August 1989]; CLOUT case No. 81 [Oberlandesgericht Düsseldorf, Germany,  
10 February 1994]; CLOUT case No. 482 [Cour d’appel Paris, France, 6 November 2001].
	 176 CLOUT case No. 1236 [Oberlandesgericht Saarbrücken, Germany, 17 January 2007], English translation available on the Internet at 
http://cisgw3.law.pace.edu (also holding that the buyer had a reasonable excuse for failure to give timely article 39 (1) because buyer was not 
informed of the lack of conformity by its expert until a later time).
	 177 U.S. Court of Appeals (5th  Circuit), United States, 11 June 2003 (BP Oil International v. Empresa Estatal Petroleos de Ecuador), avail-
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	 178 CLOUT case No. 1182 [Hoviokeus/hovrätt Turku, Finland, 24 May 2005], English translation available on the Internet at www.cisg.law.
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Unilex; Hof van Beroep Antwerpen, Belgium, 14 February 2002 (NV Carta Mundi v. Index Syndicate Ltd), English translation available on 
the Internet at www.cisg.law.pace.edu.
	 185 CLOUT case No. 210 [Audiencia Provincial Barcelona, Spain, 20 June 1997].



	 Part three.  Sale of goods	 189

	 186 CLOUT case No. 833 [Hoge Raad, the Netherlands, 20 February 1998].
	 187 CLOUT case No. 590 [Landgericht Saarbrücken, Germany, 1 June 2004] (see full text of the decision).
	 188 Appelationshof Bern, Switzerland, 11 February 2004, English translation available on the Internet at www.cisg.law.pace.edu, reasoning 
upheld in CLOUT case No. 894 [Bundesgericht, Switzerland, 7 July 2004] (see full text of the decision).
	 189 CLOUT case No. 879 [Handelsgericht Bern, Switzerland, 17 January 2002] (see full text of the decision).
	 190 See the Digest for article 38, paragraph 2.
	 191 CLOUT case No. 1057 [Oberster Gerichtshof, Austria, 2 April 2009], English translation available on the Internet at http://cisgw3.
law.pace.edu; Tribunale di Forlí, Italy, 16 February 2009, English translation available on the Internet at www.cisg.law.pace.edu; CLOUT 
case No. 867 [Tribunale di Forlí, Italy, 11 December 2008], English translation available on the Internet at www.cisg.law.pace.edu;  
Handelsgericht Aargau, Switzerland, 26 November 2008, English translation available on the Internet at www.cisg.law.pace.edu; 
CLOUT case No. 802 [Tribunal Supremo, Spain, 17 January 2008] (see full text of the decision); CLOUT case No. 828 [Gerechtshof  
’s-Hertogenbosch, the Netherlands, 2 January 2007]; Landgericht Aschaffenburg, Germany, 20 April 2006, English translation available on 
the Internet at www.cisg.law.pace.edu; CLOUT case No. 944 [Gerechtshof ’s-Hertogenbosch, the Netherlands, 11 October 2005] (see full text 
of the decision); CLOUT case No. 775 [Landgericht Frankfurt, Germany, 11 April 2005] (see full text of the decision); Landgericht Hamburg, 
Germany, 6 September 2004, English translation available on the Internet at www.cisg.law.pace.edu; Rechtbank van Koophandel Kortrijk, 
Belgium, 4 June 2004 (Steinbock-Bjonustan EHF v. N.V. Duma), English translation available on the Internet at www.cisg.law.pace.edu; 
Hof van Beroep Gent, Belgium, 16 June 2004 (Mermark Fleischhandelsgesellschaft mbH v. Cvba Lokerse Vleesveiling), English translation 
available on the Internet at www.cisg.law.pace.edu; CLOUT case No. 590 [Landgericht Saarbrücken, Germany, 1 June 2004] (see full text of 
the decision); U.S. District Court, Northern District of Illinois, United States, 21 May 2004 (Chicago Prime Packers, Inc. v. Northam Food 
Trading Co.), available on the Internet at www.cisg.law.pace.edu; Appelationshof Bern, Switzerland, 11 February 2004, English translation 
available on the Internet at www.cisg.law.pace.edu, reasoning upheld in CLOUT case No. 894 [Bundesgericht, Switzerland, 7 July 2004] (see 
full text of the decision); CLOUT case No. 892 [Kantonsgericht Schaffhausen, Switzerland, 27 January 2004] (see full text of the decision); 
Oberlandesgericht Düsseldorf, Germany, 23 January 2004, English translation available on the Internet at www.cisg.law.pace.edu; Rechtbank 
van Koophandel Hasselt, Belgium, 6 January 2004, English translation available on the Internet at www.cisg.law.pace.edu; CLOUT case  
No. 885 [Bundesgericht, Switzerland, 13 November 2003] (see full text of the decision); Hof van Beroep Gent, Belgium, 8 October 2003, 
English translation available on the Internet at www.cisg.law.pace.edu; Landgericht Bielefeld, Germany, 15 August 2003, English transla-
tion available on the Internet at www.cisg.law.pace.edu; Rechtbank van Koophandel Veurne, Belgium, 19 March 2003 (CVBA L. v. E.G. 
BV), English translation available on the Internet at www.cisg.law.pace.edu; Handelsgericht St. Gallen, Switzerland, 11 February 2003, 
English translation available on the Internet at www.cisg.law.pace.edu; CLOUT case No. 608 [Tribunale Rimini, Italy, 26 November 2002] 
(see full text of the decision); Oberlandesgericht München, Germany, 13 November 2002, English translation available on the Internet at  
www.cisg.law.pace.edu; CLOUT case No. 484 [Audiencia Provincial de la Pontevedra, Spain, 3 October 2002]; Rechtbank van Koophandel 
Hasselt, Belgium, 6 March 2002 (Roelants Eurosprint v. Beltronic Engineering International), UNILEX; Landgericht Saarbrücken, Germany, 
2 July 2002, English translation available on the Internet at www.cisg.law.pace.edu; CLOUT case No. 997 [Sø og Handelsretten, Denmark,  
31 January 2002]; CLOUT case No. 81 [Oberlandesgericht Düsseldorf, Germany, 10 February 1994]; CLOUT case No. 262 [Kanton St. Gallen,  
Gerichtskommission Oberrheintal, Switzerland, 30 June 1995]; Pretura di Torino, Italy, 30 January 1997, Unilex, English translation avail-
able on the Internet at www.cisg.law.pace.edu; Arbitration Court of the International Chamber of Commerce, June 1996 (Arbitral award 
No. 8247), International Court of Arbitration Bulletin vol. 11, p. 53 (2000); CLOUT case No. 48 [Oberlandesgericht Düsseldorf, Germany, 
8 January 1993]; CLOUT case No. 123 [Bundesgerichtshof, Germany, 8 March 1995]; Arrondissementsrechtsbank ’s-Hertogenbosch, the 
Netherlands, 15 December 1997, Unilex; CLOUT case No. 4 [Landgericht Stuttgart, Germany, 31 August 1989]. Compare CLOUT case  
No. 1182 [Hoviokeus/hovrätt Turku, Finland, 24 May 2005], English translation available on the Internet at www.cisg.law.pace.edu (because 
the article 38 examination conducted by the buyer, which was proper and in accordance with trade usage and practices established between 
the parties, did not reveal the lack of conformity, the buyer’s reasonable time for giving article 39 (1) notice did not begin until the buyer 
learned of the lack of conformity through complaints from its customers); Hof van Beroep Antwerpen, Belgium, 14 February 2002 (NV 
Carta Mundi v. Index Syndicate Ltd), English translation available on the Internet at www.cisg.law.pace.edu (the buyer was justified in not 
examining the goods (thus delaying discovery of the lack of conformity) until the seller had made enough deliveries of glass game pieces to 
permit the assembly of full-game packages; the buyer’s reasonable time for giving article 39 (1) notice did not begin to run until that point).
	 192 See the Digest for article 38.
	 193 For example, CLOUT case No. 1057 [Oberster Gerichtshof, Austria, 2 April 2009], English translation available on the Internet at 
www.cisg.law.pace.edu; Tribunale di Forlí, Italy, 16 February 2009, English translation available on the Internet at www.cisg.law.pace.edu; 
Handelsgericht Aargau, Switzerland, 26 November 2008, English translation available on the Internet at www.cisg.law.pace.edu; CLOUT 
case No. 849 [Audiencia Provincial de Pontevedra, Spain, 19 December 2007] (see full text of the decision); Obergericht Zug, Switzerland, 
19 December 2006, English translation available on the Internet at www.cisg.law.pace.edu; Landgericht Hamburg, Germany, 6 September 
2004, English translation available on the Internet at www.cisg.law.pace.edu; Rechtbank van Koophandel Kortrijk, Belgium, 4 June 2004 
(Steinbock-Bjonustan EHF v. N.V. Duma), English translation available on the Internet at www.cisg.law.pace.edu; Appelationshof Bern, 
Switzerland, 11 February 2004, English translation available on the Internet at www.cisg.law.pace.edu, reasoning upheld in CLOUT case 
No. 894 [Bundesgericht, Switzerland, 7 July 2004] (see full text of the decision); Rechtbank van Koophandel Hasselt, Belgium, 6 January 
2004, English translation available on the Internet at www.cisg.law.pace.edu; Hof van Beroep Gent, Belgium, 8 October 2003, English trans-
lation available on the Internet at http://cisgw3.law.pace.edu; Handelsgericht St. Gallen, Switzerland, 11 February 2003, English translation 
available on the Internet at www.cisg.law.pace.edu; CLOUT case No. 608 [Tribunale Rimini, Italy, 26 November 2002] (see full text of 
the decision); CLOUT case No. 484 [Audiencia Provincial de la Pontevedra, Spain, 3 October 2002]; Rechtbank van Koophandel Hasselt, 
Belgium, 6 March 2002 (Roelants Eurosprint v. Beltronic Engineering International), UNILEX; CLOUT case No. 634 [Landgericht Berlin, 
Germany 21 March 2003]; CLOUT case No. 123 [Bundesgerichtshof, Germany, 8 March 1995] (see full text of the decision); CLOUT case  
No. 251 [Handelsgericht des Kantons Zürich, Switzerland, 30 November 1998]; CLOUT case No. 285 [Oberlandesgericht Koblenz, Germany,  
11 September 1998]; Landgericht Düsseldorf, Germany, 23 June 1994, Unilex; Landgericht Mönchengladbach, Germany, May 22 1992, 
Unilex; Amtsgericht Riedlingen, Germany, 21 October 1994, Unilex.
	 194 For example, Hof van Beroep Ghent, Belgium, 16 April 2007, English translation available on the Internet at www.cisg.law.pace.edu; 
Tribunal commercial de Bruxelles, Belgium, 5 October 1994, Unilex; CLOUT case No. 256 [Tribunal cantonal du Valais, Switzerland,  
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29 June 1998] (concluding that notice given seven to eight months after delivery was too late, without distinguishing time for examination 
and discovery) (see full text of the decision).
	 195 Tribunale di Forlí, Italy, 16 February 2009, English translation available on the Internet at www.cisg.law.pace.edu. Compare CLOUT case 
No. 1040 [Audiencia Provincial de Cuenca, Spain, 31 January 2005], English translation available on the Internet at www.cisg.law.pace.edu,  
holding that, even though the buyer had been informed of the results of a veterinarian’s examination soon after livestock was delivered, the 
buyer’s delay in giving article 39 notice that the livestock was in poor condition was “reasonable for the [Buyer] to be convinced of the actual 
sanitary condition of the animals.”
	 196 For the description of a latent defect, see CLOUT case No. 590 [Landgericht Saarbrücken, Germany, 1 June 2004] (see full text of 
the decision) (also stating that the buyer bears the burden of proving that a lack of conformity was hidden or latent). See also Landgericht 
Saarbrücken, Germany, 2 July 2002, English translation available on the Internet at www.cisg.law.pace.edu (defect that was “immediately 
discernible by way of a simple test” that the buyer should have carried out was not a latent defect and did not extend the time for notice); 
Landgericht München, Germany, 27 February 2002, English translation available on the Internet at http://cisgw3.law.pace.edu (buyer’s rea-
sonable time for giving article 39 (1) notice did not begin to run until it actually became aware of defects because it was under no duty to 
discover non-conformity—lack of basic electrical safety features—during its article 38 examination upon delivery).
	 197 Regional Court Zilina, Slovakia, 25 October 2007, English translation available on the Internet at www.cisg.law.pace.edu; Hoviokeus/
hovrätt Turku, Finland, 24 May 2005, English translation available on the Internet at http://cisgw3.law.pace.edu; Hoge Raad, the Netherlands, 
4 February 2005, Unilex; Cour d’appel de Poitiers, France, 26 October 2004, English translation available on the Internet at www.cisg.law.
pace.edu; CLOUT case No. 773 [Bundesgerichtshof, Germany, 30 June 2004] (see full text of the decision); CLOUT case No. 590 [Landg-
ericht Saarbrücken, Germany, 1 June 2004] (see full text of the decision); Landgericht München, Germany, 27 February 2002, English trans-
lation available on the Internet at www.cisg.law.pace.edu (buyer’s reasonable time for giving article 39 (1) notice did not begin to run until it 
actually became aware of defects because it was under no duty to discover non-conformity—lack of basic electrical safety features—during 
its article 38 examination upon delivery); CLOUT case No. 879 [Handelsgericht Bern, Switzerland, 17 January 2002] (see full text of the 
decision); CLOUT case No. 541 [Oberster Gerichtshof, Austria, 14 January 2002] (see full text of the decision approving approach of lower 
appeals court); Landgericht Paderborn, Germany, 25 June 1996, Unilex; Landgericht Ellwangen, Germany, 21 August 1995, Unilex; Helsinki 
Court of First Instance, Finland, 11 June 1995, and Helsinki Court of Appeals, Finland, 30 June 1998, Unilex. In the case of latent defects 
not reasonably discoverable in an initial examination, it is not clear whether the obligation to examine under article 38 remains relevant to 
determining when the buyer ought to have discovered the non-conformity; see the Digest for article 38 at paragraph 15.
	 198 CLOUT case No. 319 [Bundesgerichtshof, Germany, 3 November 1999].
	 199 CLOUT case No. 944 [Gerechtshof ’s-Hertogenbosch, the Netherlands, 11 October 2005] (see full text of the decision); Cour d’appel de 
Poitiers, France, 26 October 2004, English translation available on the Internet at www.cisg.law.pace.edu; CLOUT case No. 590 [Landgericht 
Saarbrücken, Germany, 1 June 2004] (see full text of the decision) (reasonable time to give notice of a latent non-conformity commences 
“when a prudent buyer would take steps to examine the goods closer as well as take legal steps due to the existence of suspicious circum-
stances”); CLOUT case No. 879 [Handelsgericht Bern, Switzerland, 17 January 2002] (see full text of the decision); CLOUT case No. 634 
[Landgericht Berlin, Germany 21 March 2003]; CLOUT case No. 378 [Tribunale di Vigevano, Italy, 12 July 2000] (even supposing that the 
defects could not have been discovered at delivery, the buyer should have discovered them at the latest when processing the goods, and should 
have given notice immediately thereafter; the buyer in fact waited until it received complaints from its own customer before notifying the 
seller); Landgericht Düsseldorf, Germany, 23 June 1994, Unilex.
	 200 CLOUT case No. 225, France, 1998; CLOUT case No. 833 [Hoge Raad, the Netherlands, 20 February 1998]; Tribunale di Busto Arsizio, 
Italy, 13 December 2001, available in Rivista di Diritto Internazionale Privato e Processuale, 2003, 150–155, also available on Unilex.
	 201 See the discussion in paragraph 19 supra.
	 202 For a survey of some of the presumptive notice periods that have been suggested, see Appelationshof Bern, Switzerland, 11 February 
2004, English translation available on the Internet at www.cisg.law.pace.edu, reasoning upheld in CLOUT case No. 894 [Bundesgericht, 
Switzerland, 7 July 2004] (see full text of the decision).
	 203 For example, CLOUT case No. 1399 [Oberlandesgericht Hamburg, Germany, 25 January 2008], English translation available on 
the Internet at http://cisgw3.law.pace.edu; Landgericht Hamburg, Germany, 6 September 2004, English translation available on the Inter-
net at www.cisg.law.pace.edu; Oberlandesgericht Schleswig, Germany, 22 August 2002, English translation available on the Internet at  
www.cisg.law.pace.edu; Obergericht Luzern, Switzerland, 29 July 2002, English translation available on the Internet at www.cisg.law.pace.edu;  
CLOUT case No. 593 [Oberlandesgericht Karlsruhe, Germany, 6 March 2003] (asserting that the time for giving notice varies with the cir-
cumstances of the case, but generally ranges from two weeks to one month) (see full text of the decision); CLOUT case No. 541 [Oberster 
Gerichtshof, Austria, 14 January 2002] (approving approach of lower appeals court that has set a period of one week for notice as “a rough 
norm for orientation”, resulting in a total presumptive period of 14 days for examining the goods and giving notice) (see full text of the deci-
sion); CLOUT case No. 423 [Oberster Gerichtshof, Austria, 27 August 1999],  (suggesting a presumptive period of 14 days for examining the 
goods and giving notice “[i] nsofar as there are no specific circumstances militating in favour of a shorter or longer period”); CLOUT case 
No. 284 [Oberlandesgericht Köln, Germany, 21 August 1997]; CLOUT case No. 164 [Arbitration Court attached to the Hungarian Chamber 
of Commerce and Industry, Hungary, 5 December 1995] (see full text of the decision).
	 204 Obergericht Luzern, Switzerland, 29 July 2002, English translation available on the Internet at www.cisg.law.pace.edu.
	 205 CLOUT case No. 167 [Oberlandesgericht München, Germany, 8 February 1995] (see full text of the decision).
	 206 CLOUT case No. 1057 [Oberster Gerichtshof, Austria, 2 April 2009], English translation available on the Internet at http://cisgw3.law.
pace.edu; Oberlandesgericht Linz, Austria, 1 June 2005, English translation available on the Internet at www.cisg.law.pace.edu; CLOUT case 
No. 892 [Kantonsgericht Schaffhausen, Switzerland, 27 January 2004] (see full text of the decision); CLOUT case No. 538 [Oberlandesger-
icht Innsbruck, Austria, 26 April 2002]; CLOUT case No. 423 [Oberster Gerichtshof, Austria, 27 August 1999].
	 207 CLOUT case No. 1399 [Oberlandesgericht Hamburg, Germany, 25 January 2008], English translation available on the Internet at  
www.cisg.law.pace.edu; CLOUT case No. 593 [Oberlandesgericht Karlsruhe, Germany, 6 March 2003].
	 208 Landgericht Bamberg, Germany, 23 October 2006, English translation available on the Internet at www.cisg.law.pace.edu; Cour de 
Justice [Appellate Court] de Genève, Switzerland, 20 January 2006, English translation available on the Internet at www.cisg.law.pace.edu;  
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Landgericht Saarbrücken, Germany, 2 July 2002, English translation available on the Internet at www.cisg.law.pace.edu; CLOUT case  
No. 192 [Obergericht des Kantons Luzern, Switzerland, 8 January 1997]; CLOUT case No. 232 [Oberlandesgericht München, Germany,  
11 March 1998] (see full text of the decision).
	 209 Obergericht Zug, Switzerland, 19 December 2006, English translation available on the Internet at www.cisg.law.pace.edu.
	 210 CLOUT case No. 941 [Gerechtshof Arnem, the Netherlands, 18 July 2006]; Landgericht Tübingen, Germany, 18 June 2003, English 
translation available on the Internet at www.cisg.law.pace.edu; Landgericht Landshut, Germany, 5 April 1993 Unilex database (presumptive 
time period for defects that are not hidden).
	 211 CLOUT case No. 909 [Kantonsgericht AppenzellAusserhoden, Switzerland, 9 March 2006] (see full text of the decision).
	 212 CLOUT case No. 892 [Kantonsgericht Schaffhausen, Switzerland, 27 January 2004] (see full text of the decision); CLOUT case  
No. 541 [Oberster Gerichtshof, Austria, 14 January 2002] (see full text of the decision approving approach of lower appeals court); CLOUT 
case No. 285 [Oberlandesgericht Koblenz, Germany, 11 September 1998]; Landgericht Mönchengladbach, Germany, 22 May 1992. The latter 
case indicated that the presumptive periods it proposed applied where the goods were textiles.
	 213 CLOUT case No. 280 [Oberlandesgericht Jena, Germany, 26 May 1998]; CLOUT case No. 230 [Oberlandesgericht Karlsruhe, Germany, 
25 June 1997], reversed on other grounds, CLOUT case No. 270 [Bundesgerichtshof, Germany, 25 November 1998] (presumptive period 
applicable to nonperishable goods).
	 214 Oberlandesgericht München, Germany, 13 November 2002, English translation available on the Internet at http://cisgw3.law.pace.edu.
	 215 District Court in Nitra, Slovakia, 3 October 2006, English translation available on the Internet at www.cisg.law.pace.edu; CLOUT 
case No. 359 [Oberlandesgericht Koblenz, Germany, 18 November 1999] (applicable to case of obvious defects); CLOUT case  
No. 251 [Handelsgericht des Kantons Zürich, Switzerland, 30 November 1998] (also proposing presumptive period of seven to 10 days 
for examination).
	 216 CLOUT case No. 885 [Bundesgericht, Switzerland, 13 November 2003] (see full text of the decision).
	 217 Landgericht Stuttgart, Germany, 15 October 2009, English translation available on the Internet at http://cisgw3.law.pace.edu; Handels-
gericht Aargau, Switzerland, 26 November 2008, English translation available on the Internet at www.cisg.law.pace.edu; CLOUT case No. 938 
[Kantonsgericht Zug, Switzerland, 30 August 2007] (see full text of the decision); Obergericht Zug, Switzerland, 19 December 2006, English 
translation available on the Internet at http://cisgw3.law.pace.edu; CLOUT case No. 723 [Oberlandesgericht Koblenz, Germany, 19 October 
2006] (see full text of the decision); Rechtbank van Koophandel Hasselt, Belgium, 20 September 2005 (J.M. Smithuis Pre Pain v. Bakkershuis), 
English translation available on the Internet at; Landgericht Hamburg, Germany, 6 September 2004, English translation available on the Internet 
at www.cisg.law.pace.edu; Landgericht Kiel, Germany, 27 July 2004, English translation available on the Internet at www.cisg.law.pace.edu;  
Rechtbank van Koophandel Kortrijk, Belgium, 4 June 2004 (SteinbockBjonustan EHF v. N.V. Duma), English translation available on the 
Internet at www.cisg.law.pace.edu; Oberlandesgericht München, Germany, 13 November 2002, English translation available on the Internet 
at http://cisgw3.law.pace.edu; Kantonsgericht Schaffhausen, Switzerland, 25 February 2002, English translation available on the Internet at 
www.cisg.law.pace.edu; CLOUT case No. 123  [Bundesgerichtshof, Germany,  8  March  1995]; CLOUT case No. 289 [Oberlandesgericht 
Stuttgart, Germany, 21 August 1995]; Amtsgericht Augsburg, Germany, 29 January 1996; CLOUT case No. 319 [Bundesgerichtshof, Germany,  
3 November 1999]. See also CLOUT case No. 164 [Arbitration Court attached to the Hungarian Chamber of Commerce and Industry,  
Hungary, 5 December 1995] (suggesting acceptance of a notice period of approximately one month in general, but finding that facts of  
particular case required quicker notice) (see full text of the decision).
	 218 CLOUT case No. 825 [Oberlandesgericht Köln, Germany, 14 August 2006] (see full text of the decision) (notice with respect to perish-
able goods due within 24 hours); Single Member Court of First Instance of Thessalonika, Greece, 2003 (docket No. 14953/2003), English 
editorial remarks available on the Internet at www.cisg.law.pace.edu (“for consumables the reasonable period corresponds to a few days 
or sometimes even a few hours”); Oberlandesgericht Schleswig, Germany, 22 August 2002, English translation available on the Internet 
at www.cisg.law.pace.edu (notice of lack of conformity of live sheep gener ally due in three to four days after delivery); CLOUT case  
No. 290 [Oberlandesgericht Saarbrücken, Germany, 3 June 1998] (in sales of fresh flowers, notice should be given on day of delivery); CLOUT 
case No. 230 [Oberlandesgericht Karlsruhe, Germany, 25 June 1997] (see full text of the decision), reversed on other grounds CLOUT case  
No. 270 [Bundesgerichtshof, Germany, 25 November 1998] (asserting that notice of defects in perishable goods often due in a few hours). 
See also Amtsgericht Riedlingen, Germany, 21 October 1994, Unilex, where the court stated that the buyer should have examined ham within 
three days and given notice within further three days. Although the goods in that case were perishable, the court did not specifically mention 
this factor in setting out its time limits.
	 219 Oberlandesgericht Brandenburg, Germany, 3 July 2014, Internationales Handelsrecht 2014, 228 = CISG-online No. 2543.
	 220 See paragraph 19 supra.
	 221Arrondissementsrechtbank Zutphen, the Netherlands, 27 February 2008 (Frutas Caminito Sociedad Cooperativa Valenciana. v.  
Groente-En Fruithandel Heemskerk BV), English abstract available on the Internet at www.cisg.law.pace.edu; CLOUT case No. 849 [Audi-
encia Provincial de Pontevedra, Spain, 19 December 2007] (see full text of the decision); CLOUT case No. 934 [Tribunal cantonal du Valais, 
Switzerland, 27 April 2007] (see full text of the decision) (“the extent of the non-conformity”); U.S. District Court, Northern District of 
Illinois, United States, 21 May 2004 (Chicago Prime Packers, Inc. v. Northam Food Trading Co.), available on the Internet at www.cisg.
law.pace.edu; Hof van Beroep Gent, Belgium, 12 May 2003 (S. GmbH v. A. bvba), English editorial remarks available on the Internet at  
www.cisg.law.pace.edu; Rechtbank van Koophandel Kortrijk, Belgium, 16 December 1996, Unilex; CLOUT case No. 310 [Oberlandesgeri-
cht Düsseldorf, Germany, 12 March 1993] (see full text of the decision): CLOUT case No. 284 [Oberlandesgericht Köln, Germany, 21 August 
1997] (see full text of the decision); Landgericht Landshut, Germany, 5 April 1995, Unilex; Landgericht Berlin, Germany, 16 September 
1992, Unilex; Amtsgericht Riedlingen, Germany, 21 October 1994, Unilex; Tribunale Civile di Cuneo, Italy, 31 January 1996, Unilex; Landg-
ericht Berlin, Germany, 30 September 1993, Unilex. See also CLOUT case No. 776 [Juzgado Primero Civil de Primera Instancia de Lerma 
de Villada, Mexico, 3 October 2006] (equating the rule of article 39 (1) with a provision of Mexican domestic sales law that required a buyer 
to give written notice to the seller within five days after delivery if a lack of conformity was apparent, but which extended the notice period 
to 30 days if the lack of conformity was not apparent). Consideration of the obviousness of the defect may be more relevant to determining 
when the reasonable time for notice should commence (i.e., when the buyer ought to have discovered the lack of conformity) than to the 
question of the duration of the reasonable time.
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	 222CLOUT case No. 934 [Tribunal cantonal du Valais, Switzerland, 27 April 2007] (see full text of the decision); Single-Member Court of 
First Instance of Thessalonika, Greece, 2003 (docket No. 14953/2003), English editorial remarks available on the Internet at www.cisg.law.
pace.edu; CLOUT case No. 608 [Tribunale Rimini, Italy, 26 November 2002] (see full text of the decision) (“the nature of the goods and . . .  
their use”); CLOUT case No. 98 [Rechtbank Roermond, the Netherlands, 19 December 1991]; Pretura di Torino, Italy 30 January 1997, 
Unilex (referring to the “nature and value of the goods”), also available on the Internet at www.cisg.law.pace.edu; CLOUT case No. 378 
[Tribunale di Vigevano, Italy, 12 July 2000].
	 223 Cour d’appel d’Aix-en-Provence, France, 24 May 2012, available in French at www.cisg-france.org (48-hour period agreed by the par-
ties concerning a contract for lemons);Rechtbank Arnhem, the Netherlands, 11 February 2009, Unilex; CLOUT case No. 1203 [Rechtbank 
Breda, the Netherlands, 16 January 2009], English translation available on the Internet at www.cisg.law.pace.edu; Arrondissementsrechtbank 
Zutphen, the Netherlands, 27 February 2008 (Frutas Caminito Sociedad Cooperativa Valenciana. v. Groente-En Fruithandel Heemskerk BV), 
English abstract available on the Internet at www.cisg.law.pace.edu; CLOUT case No. 849 [Audiencia Provincial de Pontevedra, Spain,  
19 December 2007] (see full text of the decision) (perishable goods intended for human consumption); Hof van Beroep Ghent, Belgium,  
16 April 2007, English translation available on the Internet at www.cisg.law.pace.edu (frozen meat for human consumption); CLOUT case  
No. 828 [Gerechtshof ’s-Hertogenbosch, the Netherlands, 2 January 2007] (live trees); CLOUT case No. 723 [Oberlandesgericht Koblenz, 
Germany, 19 October 2006] (see full text of the decision); CLOUT case No. 825 [Oberlandesgericht Köln, Germany, 14 August 2006] (see 
full text of the decision); Rechtbank van Koophandel Veurne, Belgium, 19 March 2003 (CVBA L. v. E.G. BV), English translation available 
on the Internet at www.cisg.law.pace.edu (fresh vegetables); Single-Member Court of First Instance of Thessalonika, Greece, 2003 (docket  
No. 14953/2003), English editorial remarks available on the Internet at www.cisg.law.pace.edu (“consumables”); CLOUT case No. 608 [Tribu-
nale Rimini, Italy, 26 November 2002] (see full text of the decision); CLOUT case No. 98 [Rechtbank Roermond, the Netherlands, 19 Decem-
ber 1991]; CLOUT case No. 290 [Oberlandesgericht Saarbrücken, Germany, 3 June 1998]; CLOUT case No. 378 [Tribunale di Vigevano, Italy,  
12 July 2000] (see full text of the decision). See also Rechtbank Zwolle, the Netherlands, 5 March 1997, Unilex (citing perishable nature of 
goods as factor mandating a short period for examination under article 38, which in turn meant that buyer’s notice was given beyond a reason-
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lands, 15 December 1997, Unilex; Rechtbank van Koophandel Kortrijk, Belgium, 16 December 1996, Unilex; see also Rechtbank Zwolle, 
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Article 40

	 The seller is not entitled to rely on the provisions of articles 38 and 39 if the lack of 
conformity relates to facts of which he knew or could not have been unaware and which 
he did not disclose to the buyer.

OVERVIEW

1.	 Article 40 relieves the buyer from the consequences 
of failing to meet the requirements of articles 38 (which 
governs the buyer’s obligation to examine delivered goods)  
and 39 (which regulates the buyer’s obligation to notify the 
seller of lack of conformity in delivered goods). The relief 
provided by article 40 is available only if the buyer’s failure 
to meet its examination and/or notice obligations relates to a 
lack of conformity that is known to the seller, or of which the 
seller “could not have been unaware.” and which the seller 
“did not disclose to the buyer.”

ARTICLE 40 IN GENERAL

2.	 In an arbitral award that discusses article 40 at length 
the panel asserts that the provision expresses a principle of 
fair trading found in the domestic laws of many countries, 
and underlying many other provisions of the CISG; that arti-
cle 40 constitutes “a safety valve” for preserving the buyer’s 
remedies for non-conformity in cases where the seller has 
himself forfeited the right of protection, granted by provi-
sions on the buyer’s timely examination and notice, against 
claims for such remedies; that the application of article 40  
“results in a dramatic weakening of the position of the seller, 
who loses his absolute defences based on often relatively 
short-term time limits for the buyer’s examination and notice 
of non-conformity, and instead is faced with the risk of 
claims only precluded by . . . general prescription rules . . .”;  
and that article 40 should be restricted to “special circum-
stances” so that the protections offered by time limits for 
claims do not become “illusory”.1 A dissenting opinion from 
the same arbitration would limit the application of article 40 
even further to “exceptional circumstances”.2

3.	 Another decision that discusses article 40 CISG at 
length—even though the applicable law was the 1964 Hague 
Sales Convention (Uniform Law for International Sales, or 
ULIS)—identifies two rationales for the provision: 1) that 
the provision focuses on instances of bad faith by the seller 
in concealing defects of which he was aware or could not 
have been unaware; 2) that article 40 CISG focuses on sit-
uations where the seller does not need notice of the lack 
of conformity because it is already aware (or it could not 
have been unaware) of the lack of conformity, and thus that 
the seller can foresee that the buyer will make a claim even 
without notice.3 This decision also suggests that article 40 
is based on a principle of “estoppel”; and that it constitutes 
an exception to the rules of articles 38 and 39 CISG which 

should be interpreted narrowly and limited to “exceptional 
cases”.4 The decision also suggests that a buyer’s bad faith in 
failing to give the seller notice of a lack of conformity until 
it files a claim should be considered and balanced against the 
seller’s bad faith in not disclosing a lack of conformity, and 
that in close or ambiguous cases such a consideration may 
argue against application of article 40.5

4.  It has also been held that article 40 must be applied inde-
pendently to each separate lack of conformity claimed by the 
buyer. Thus a seller can be precluded by article 40 from rely-
ing on articles 38 and 39 with respect to one non-conformity, 
but permitted to raise defences based on articles 38 and 39 
with respect to a different non-conformity.6

SCOPE AND EFFECT OF ARTICLE 40

5.	 In a number of decisions, article 40 has been success-
fully invoked to prevent a seller from relying on a buyer’s 
non-compliance with article 38 and/or article 39;7 in other 
cases, a buyer’s invocation of article 40 has failed.8 It has also 
been found that article 40 applies to contractual examination 
and notice provisions agreed to in derogation of articles 38 
and 39—i.e., it excuses a buyer who has failed to comply 
with a contract clause governing examination of goods or 
a contractual provision requiring notice of non-conformity.9 
Alternatively, it has been posited that, even if article 40 were 
not directly applicable to such contractual examination and 
notice provisions, the principle of article  40 would apply 
indirectly under CISG article 7 (2) to fill this gap in the Con-
vention.10 A court has also concluded that the general princi-
ple embodied in article 40 prevents a seller who knowingly 
and fraudulently misrepresented the mileage and age of a 
used car from escaping liability under article 35 (3), a provi-
sion that shields a seller from liability for a lack of conform-
ity of which the buyer knew or could not have been unaware 
at the time of the conclusion of the contract.11

REQUIREMENT THAT THE SELLER KNEW  
OR COULD NOT HAVE BEEN UNAWARE  

OF FACTS RELATED TO A LACK OF  
CONFORMITY: IN GENERAL

6.	 Article 40 applies with respect to a lack of conformity 
that relates to “facts of which [the seller] knew or could 
not have been unaware.” The nature of the requirement of 
seller awareness has been examined in several decisions. 
It was discussed at length in an arbitration decision in 
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which a majority of the arbitrators indicated that the level 
of seller awareness required by the provision was not clear, 
although in order to prevent the protections of article 39 
from becoming illusory article 40 required something more 
than a general awareness that goods manufactured by a 
seller “are not of the best quality or leave something to 
be desired.”12 The decision states that there is a “general 
consensus that fraud and similar cases of bad faith” will 
meet the requirements of article 40, and that the requisite 
awareness exists if the facts giving rise to the lack of con-
formity “are easily apparent or detected.”13 With respect to 
situations in which the seller does not have actual knowl-
edge of a lack of conformity, the arbitration decision indi-
cates that there is a split between those who assert that the 
requirements of article 40 are met if the seller’s ignorance 
is due to “gross or even ordinary negligence”, and those 
who would require something more, approaching “deliber-
ate negligence”.14 Similarly, according to the tribunal, there 
is a split between those who argue that a seller is under no 
obligation to investigate for possible non-conformities, and 
those who assert that the seller must not “ignore clues” and 
may have a duty to examine the goods for lack of conform-
ity “in certain cases”.15 A majority of the tribunal concluded 
that the level of seller awareness of non-conformities that 
is required to trigger article 40 is “conscious disregard of 
facts that meet the eyes and are of evident relevance to the 
non-conformity”. A dissenting arbitrator agreed with the 
standard, although he believed that it required a higher 
degree of “subjective blameworthiness” on the seller’s part 
than had been proven in the case.16

7.	 Another decision containing extensive discussion of 
article 40 CISG (even though the applicable law in the case 
was the1964 Hague Sales Convention (Uniform Law for 
International Sales, or “ULIS”)) suggests that the provision 
applies when the seller’s awareness of a defect, or its lack 
of knowledge of a defect of which it could not have been 
unaware, amounts to bad faith; that “general awareness of a 
seller that some of his products are not of the best quality” 
does not satisfy the “could not have been unaware” stand-
ard; and that to satisfy the “could not have been unaware 
standard,” a seller’s non-awareness of a lack of conformity 
must have arisen from “at least negligence that constitutes 
a breach of the customary care in trade,” and possibly from 
“gross negligence,” “more than gross negligence” (“almost 
fraud”), or even “de facto awareness.”17 Other decisions 
have indicated that the requirements of article 40 are satis-
fied if the seller’s ignorance of a lack of conformity is due 
to gross negligence.18 Some decisions assert that article 40  
requires that the seller knew (or could not have been 
unaware) not only of the facts giving rise to the lack of 
conformity, but also that those facts rendered the goods 
non-conforming.19

REQUIREMENT THAT THE SELLER KNEW  
OR COULD NOT HAVE BEEN UNAWARE OF  

FACTS RELATED TO A LACK OF CONFORMITY: 
BURDEN OF PROOF

8.	 Several decisions have indicated that the buyer bears 
the burden of proving that the seller knew or could not have 
been unaware of a lack of conformity.20 Some decisions have 
noted, however, that the “could not have been unaware” 

language of article 40 reduces the evidentiary burden associ-
ated with proving the seller’s actual knowledge of a lack of 
conformity.21 An arbitral tribunal has asserted that the result 
of this language is a shifting burden of proof: “If the evi-
dence [adduced by the buyer] and the undisputed facts show 
that it is more likely than not that the seller is conscious of 
the facts that relate to the non-conformity, it must be up to 
the seller to show that he did not reach the requisite state of 
awareness”.22 Another decision declared that the burden of 
proof as to whether the seller knew or could not have been 
unaware of a lack of conformity—a burden that normally 
rested on the buyer because article 40 constituted an excep-
tion to a rule, and the buyer was invoking the exception—
could be shifted to the seller based either on the nature of 
the lack of conformity (i.e., if the goods deviated obviously 
from the requirements of the contract and the non-conform-
ity resulted from facts within the seller’s domain), or on the 
principle of “proof proximity” (“Beweisnähe”), in order to 
avoid unreasonable difficulties of proof where the seller 
had clearly superior access to the evidence as compared 
to the buyer.23 Applying these principles, the court found 
that, because the type of non-conformity at issue (irradiated 
paprika powder where the contract required non-irradiated 
goods) was difficult to detect, the nature of the lack of con-
formity did not justify shifting the burden to the seller; but 
that the proof-proximity principle required the seller to prove 
that its non-awareness of the lack of conformity was not due 
to its gross negligence, provided the buyer had shown that 
the irradiation took place at the facilities of the seller or the 
seller’s supplier.24 

REQUIREMENT THAT THE SELLER KNEW OR 
COULD NOT HAVE BEEN UNAWARE OF FACTS  

RELATED TO A LACK OF CONFORMITY:  
APPLICATION (EVIDENCE)

9.	 Although producing sufficient evidence that the seller 
knew or had reason to know of a lack of conformity can 
be a difficult task, buyers in several cases have success-
fully borne the burden. For instance, the seller of dioxin 
contaminated sand (for use in the production of French 
fries) who knew from prior official probes that the sand 
of its mine was dioxin contaminated is aware of the non- 
conformity if he delivers the sand and does not warn the 
buyer, in particular if the seller does not know the specific 
use of the goods.25 Where the seller even admitted that it was 
aware of a defect, obviously, a court found that the require-
ment of article 40 was satisfied.26 Even without such an 
admission, a buyer succeeded in establishing the awareness 
element where the seller, while manufacturing a complex 
piece of industrial machinery (a rail press), had replaced 
a critical safety component (a lock plate) with a part that 
the seller had not previously used for such an application: 
the fact that the seller drilled several unused trial holes for 
positioning the substitute lock plate on the rail press evi-
denced both that it was aware that it was improvising by 
using a part that did not fit properly, and that it realized 
proper positioning of the substitute plate was critical, yet 
the seller never tried to ascertain that the buyer properly 
installed the plate; as a result, the majority concluded, the 
seller had “consciously disregarded apparent facts which 
were of evident relevance to the non-conformity”, and 
article 40 excused the buyer’s failure to give timely notice 
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of the defect.27 The tribunal also indicated that the article 
40 “knew or could not have been unaware” requirement 
would be satisfied where the non-conformity in identical or 
similar goods had previously resulted in accidents that had 
been reported to the seller or to the “relevant branch” of 
the seller’s industry.28 On this point another decision stated 
that, where a buyer seeks to satisfy the article 40 standard 
through evidence that the seller’s products had been shown 
or alleged to be defective in other transactions, “the buyer 
must at least prove that in the past the seller discovered 
defects of the kind being alleged . . . , in the same type of 
products, in such a way that it should have given rise to a 
real concern”; and that “[w]hen we are speaking of a man-
ufacturer who manufactures large quantities of products, it 
is possible that the awareness should be confined to a cer-
tain production line or consignment.”29 The same decision 
indicates that, to invoke article 40, the buyer must show 
that the seller should have foreseen that the buyer would 
make a claim for lack of conformity.30 

10.	 Some legal systems, such as the French and Belgian 
systems, recognize the principle that the professional seller 
ought to be aware of the lack of conformity of the goods 
sold. Such a presumption is not applicable within the frame-
work of article 40.31 It has been held that a seller “could 
not have been unaware” that wine it sold had been diluted 
with water, because the non-conformity resulted from an 
intentional act,32 and that sellers who shipped goods other 
than those ordered by their buyers necessarily knew of 
the lack of conformity.33 A court has also concluded from 
the fact that an expert report was not followed up that the 
results of the tests and trials had been unfavourable and 
that the manufacturer had been aware, upon delivery of the 
goods, of the lack of conformity thereof.34 It has also been 
suggested that gross negligence on the part of the seller 
would be presumed if the goods deviated obviously from 
the requirements of the contract and the non-conformity 
resulted from facts within the seller’s domain.35 Where the 
seller knew that the buyer had purchased doors and door 
jams in order to deliver them in combinations sets to its 
customers, it was held that the seller necessarily was aware 
of the lack of conformity when it delivered 176 door jams 
but only 22 doors.36 It was also held that the requirements 
of article 40 were satisfied where a contract’s technical 
specifications for the goods specified an “average” maxi-
mum level for a particular indicator, and the certificate of 
quality issued for the goods that were actually delivered 
by the seller substantially exceeded that level.37 And it has 
been held that, where the seller did not provide a quality 
certificate and did not sufficiently test that an amphibious 
vehicle could be used in water, it had been shown that the 
seller knew or could not have been unaware that the vehicle 
was not usable in water, and the requirements of article 40 
were satisfied.38 In another decision, the court continued 
the proceedings in order to permit the buyer to prove that 
the seller knew or could not have been unaware that the 
cheese it sold was infested with maggots: the court stated 
that the buyer would carry its burden by proving that the 
maggots were present when the cheese was frozen before 
shipment.39 And where the contract required non-irradiated 
paprika powder but the seller delivered irradiated powder, 
the court held that, based on the “proof proximity” prin-
ciple, if the buyer proved that the irradiation occurred at 
the facilities of the seller or the seller’s supplier, it was the 

seller’s burden to prove that its non-awareness of the lack 
of conformity was not due to gross negligence.40

11.	 In several other decisions, however, the court con-
cluded that the article 40 requirement concerning seller’s 
awareness of a lack of conformity had not been met. This 
was the case where the buyer simply failed to produce 
evidence that the seller was or should have been aware of 
the lack of conformity.41 Where the seller sold a standard 
product suitable for use in modern equipment, but the prod-
uct failed when processed by the buyer in unusually-old 
machinery, the court found that the buyer had not shown 
that the seller knew or could not have been unaware of 
the problem because the buyer had not informed the seller 
that it planned to employ obsolete processing equipment.42 
Other decisions assert that the buyer’s resale of the goods 
to its own customers suggests that the defects complained 
of were not obvious, and that the buyer had therefore failed 
to show that the seller could not have been unaware of the 
lack of conformity.43 Another court found that, although 
some of the picture frame mouldings supplied by the seller 
were non-conforming, it was not clear whether the num-
ber exceeded the normal range of defective mouldings tol-
erated in the trade, and there was insufficient evidence to 
conclude that the seller was aware, or should have been 
aware, of the defects.44 Another decision by an arbitral tri-
bunal rejected a buyer’s argument that the nature and vol-
ume of the defects in the goods and the seller’s procedure 
for inspecting its production established that the article 40 
prerequisites relating to the seller’s awareness of a lack of 
conformity were satisfied.45 Similarly, it has been held that 
the presence of feathers in turkey meat did not, as such, 
prove that the seller was aware of this lack of conform-
ity, or was unaware only due to severe negligence, and 
thus proof of this lack of conformity did not establish the 
requirements for applying article 40.46

12.	 Proof that potatoes had been grown on land infected in 
the past by a potato disease was found insufficient to estab-
lish that the seller knew or could not have been unaware that 
the potatoes were infected with the disease, particularly in 
light of the fact that the grower had not been banned from 
producing potatoes on the land and the potatoes delivered 
by the seller had been inspected and certified as disease-free 
at the time of delivery.47 Testimony that the seller knew 
that its products had been shown to have various defects 
in other transactions, it has been asserted, was insuffi-
cient to show that the seller knew or could not have been 
unaware of the lack of conformity claimed by the buyer, 
because that testimony did not establish that “in the past 
the seller discovered defects of the kind being alleged . . . ,  
in the same type of products, in such a way that it should 
have given rise to a real concern”: and proof of “a gen-
eral awareness of ‘problems’ that were discovered in the 
past . . . does not satisfy the requirements of article 40.”48  
Furthermore, an allegation that the seller had failed to warn 
the buyer of a change in product specifications that would 
require a change in installation procedures, it was held, did 
not constitute an allegation under article 40 that the seller 
knew or could not have been unaware of a lack of con-
formity.49 And where a buyer argued that the seller should 
have informed the buyer that greenhouse panels installed 
in a “non-vertical fashion” would not function properly, a 
court held that article 40 was inapplicable because “it was 
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not shown that [Seller] knew that [Buyer] would apply the 
plates in a non-vertical fashion.”50

REQUIREMENT THAT THE SELLER KNEW  
OR COULD NOT HAVE BEEN UNAWARE OF  

FACTS RELATED TO A LACK OF CONFORMITY: 
TIME AS OF WHICH SELLER’S AWARENESS  

IS DETERMINED

13.	 Article 40 does not specify the time as of which it 
should be determined whether the seller knew or could not 
have been unaware of a lack of conformity. Several deci-
sions have indicated that this determination should be made 
as of the time of delivery.51

SELLER’S DISCLOSURE OF LACK  
OF CONFORMITY

14.	 Article 40 states that the relief it provides a buyer that 
has failed to comply with its obligations under articles 38 
and/or 39 does not apply if the seller disclosed the lack of 
conformity to the buyer. The seller’s obligation under arti-
cle 40 to disclose known non-conformities on pain of losing 
its protections under articles 38 and 39 has been discussed 
in only a small number of decisions,52 and has actually 
been applied in even fewer. In one arbitral proceeding, the 
majority opinion asserted that, “to disclose in the sense of 
article 40 is to inform the buyer of the risks resulting from 
the non-conformity”.53 Thus where the seller, when manu-
facturing a complex industrial machine, had replaced a criti-
cal safety component (a lock plate) with a different part that 
required careful installation to function properly, the tribunal 
found that the seller had not adequately disclosed the lack of 
conformity for purposes of article 40 where the disclosure 
to the buyer was limited to a difference in the part numbers 
appearing on the substitute lock plate and in the service man-
ual: “even if [seller] had informed [buyer] of the exchange as 
such (and without any further information on proper instal-
lation or the risks involved in the arrangement, etc.) this 
would not be enough . . .”.54 It has also been held that the 
fact the goods were loaded for shipment in the presence of 
representatives of the buyer was not adequate disclosure for 
purposes of article 40 where the goods’ lack of conformity 
was not readily apparent to observers.55 On the other hand, 
where a seller delivered stainless steel plates in dimensions 
that it knew differed from those specified in the contract, but 
the dimensions of the delivered plates were disclosed on the 
seller’s invoice that accompanied the delivery, article 40 was 
held not to prevent the seller from relying on the buyer’s fail-
ure to give timely notice.56 In another arbitration proceeding, 
however, the tribunal held that the seller had sufficiently dis-
closed a lack of conformity, thus preventing the buyer from 
invoking article 40, although the particular facts that sup-
ported this conclusion are unclear.57 Another decision sug-
gested that, although the buyer bears the burden of proving 
that the seller “knew or could not have been unaware” of a 
lack of conformity within the meaning of article 40, it is the 
seller who bears the burden of proving adequate disclosure to 

the buyer.58 It has also been held that “disclosure must occur, 
at the latest, by the time the seller hands the goods over to 
the buyer—disclosure after that point does not result in non- 
application of article 40,”59 and disclosure at the time the 
goods were delivered has been held adequate in other deci-
sions.60 Another decision, however, indicates that disclosure 
must have occurred at the time the contract was concluded.61 
One decision indicates that the seller bears the burden of 
proving adequate disclosure.62

DEROGATION AND WAIVER

15.	 Nothing in CISG expressly excepts article 40 from the 
power of the parties, under article 6, to “derogate from or 
vary the effect of any of [the Convention’s] provisions”. 
An arbitration panel, however, has concluded that, because 
article 40 expresses fundamental “principles of fair dealing” 
found in the domestic laws of many countries and underly-
ing many provisions of CISG itself, a derogation from arti-
cle 40 should not be implied from a contractual warranty 
clause that derogates from articles 35, 38 and 3963—even 
though the provisions expressly derogated from are closely 
associated and generally work in tandem with article 40. 
Indeed, the majority opinion suggests that, despite article 6, 
“even if an explicit derogation was made—a result of draft-
ing efforts and discussions that stretch the imagination—it is 
highly questionable whether such derogation would be valid 
or enforceable under various domestic laws or any general 
principles for international trade.”64 On the other hand,  
a buyer was found to have waived its right to invoke  
article 40 when the buyer negotiated with the seller a price 
reduction based on certain defects in the goods, but did not 
at that time seek a reduction for other defects of which it then 
had knowledge.65

ARTICLE 40 AS EMBODYING GENERAL  
PRINCIPLES UNDERLYING THE CISG

16.	 Under article 7 (2) of the CISG, questions within the 
scope of the Convention that are not expressly settled in 
it are to be resolved “in conformity with the general prin-
ciples on which [the Convention] is based . . . .”66 Several 
decisions have identified article 40 as embodying a general 
principle of the Convention applicable to resolve unsettled 
issues under the CISG.67 According to an arbitration panel, 
“Article 40 is an expression of the principles of fair trading 
that underlie also many other provisions of CISG, and it is 
by its very nature a codification of a general principle.”68 
Thus, the decision asserted, even if article 40 did not directly 
apply to a lack of conformity under a contractual warranty 
clause, the general principle underlying article 40 would be 
indirectly applicable to the situation by way of article 7 (2). 
In another decision, a court derived from article 40 a general 
CISG principle that even a very negligent buyer deserves 
more protection than a fraudulent seller, and then applied the 
principle to conclude that a seller could not escape liability 
under article 35 (3)69 for misrepresenting the age and mile-
age of a car even if the buyer could not have been unaware 
of the lack of conformity.70
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(seller sufficiently disclosed the lack of conformity in documents that accompanied the delivery of the goods).
	 57 Bulgarian Chamber of Commerce and Industry Arbitration, Bulgaria, 24 April 1996 (Arbitral award No. 56/1995), Unilex.
	 58 Landgericht Landshut, Germany, 5 April 1995, Unilex.
	 59 Oberster Gerichtshof, Austria, 30 November 2006, English translation available on the Internet at www.cisg.law.pace.edu.
	 60 Oberlandesgericht Düsseldorf, Germany, 23 January 2004, English translation available on the Internet at www.cisg.law.pace.edu;  
Oberlandesgericht Rostock, Germany, 25 September 2002, English translation available on the Internet at www.cisg.law.pace.edu.
	 61 Cour d’appel de Paris, France, 25 February 2005 (S.A. DIG... v. Société S…), Unilex, reversed on other grounds, CLOUT case No. 836 
[Cour de cassation, France, 13 February 2007].
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	 62 Landgericht Landshut, Germany, 5 April 1995, Unilex.
	 63 CLOUT case No. 237 [Arbitration Institute of the Stockholm Chamber of Commerce, Sweden, 5 June 1998] (see full text of the 
decision).
	 64 Ibid. (see full text of the decision). Note that, under CISG article 4 (a), questions concerning the “validity” of a contract or its provisions 
are beyond the scope of the Convention, and thus are governed by other law as determined by the rules of private international law.
	 65 CLOUT case No. 343 [Landgericht Darmstadt, Germany, 9 May 2000]. Contrast CLOUT case No. 596 [Oberlandesgericht Zweibrücken, 
Germany, 2 February 2004], where the court found that the parties’ agreement as to the final payment due under the contract was not intended 
to cover a lack of conformity of which the buyer was unaware and which met the requirements of article 40, and thus buyer had not by such 
agreement waived its right to invoke article 40 (see full text of the decision).
	 66 In the absence of general CISG principles that would settle an unresolved issue, article 7 (2) directs that the question be settled “in con-
formity with the law applicable by virtue of the rules of private international law”.
	 67 Cf. Supreme Court, Israel, 17 March 2009 (Pamesa Cerámica v. Yisrael Mendelson Ltd), English text available on the Internet at  
www.cisg.law.pace.edu (dicta—the transaction at issue was governed by the 1964 Hague Sales Convention (Uniform Law for International 
Sales, or “ULIS”)), in which (without mentioning article 7 (2) or identifying the following as “general principles” underlying the Convention) 
the court asserts that article 40 embodies a principle of estoppel, and encompasses a comparison of the good and bad faith behavior of the 
seller and the buyer.
	 68 CLOUT case No. 237 [Arbitration Institute of the Stockholm Chamber of Commerce, Sweden, 5 June 1998] (see full text of the 
decision).
	 69 Article 35 (3) provides that a seller is not liable for a lack of conformity under article 35 (2) “if at the time of the conclusion of the contract 
the buyer knew or could not have been unaware of such lack of conformity”.
	 70 CLOUT case No. 168 [Oberlandesgericht Köln, Germany, 21 March 1996].
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Article 41

	 The seller must deliver goods which are free from any right or claim of a third party, 
unless the buyer agreed to take the goods subject to that right or claim. However, if such 
right or claim is based on industrial property or other intellectual property, the seller’s  
obligation is governed by article 42.

1.	 Article 41 governs the seller’s duty to ensure that the 
goods it delivers are not subject to rights or claims by a third 
party. Freedom from such rights or claims permits the buyer 
to enjoy undisturbed possession and ownership of the goods. 
Under article 4 (b) of the Convention, questions concerning 
“the effect which the contract may have on the property in the 
goods sold” are beyond the scope of the CISG.1 Article 41, 
however, makes it clear that the seller’s obligation to give the 
buyer clear property rights in the goods—so that the buyer is 
free from third party rights or claims—is a matter governed by 
the Convention: the seller will be in breach of its duties under 
the Convention if it does not meet the requirements imposed 
by article 41. The basic statement of the seller’s obligation is 
found in the first sentence of article 41: the seller must deliver 
goods that “are free from any right or claim of a third party . . .”  
This obligation has been considered in situations in which the 
buyer was deprived of possession of the goods.2 The protec-
tion in article 41 against “any . . . claim of a third party” has 
been interpreted, “[a]ccording to its meaning and purpose . . . 
to protect the buyer from the very outset from having to deal 
with any third party claims concerning the purchased item, the 
justification of which he cannot immediately check, although 
[w]hether this also applies to claims pulled out of thin air is 
disputed.”3 An exception to the article 41 obligation arises, 
however, if the buyer “agreed to take the goods subject to that 
right or claim”. In addition, it has been stated that, under arti-
cle 6, the parties may agree more generally to derogate from 
the obligations of article 41.4 The second sentence of article 41  
mandates a distinction between third party rights or claims 
based on “industrial or other intellectual property” and other 
rights or claims of third parties. Only the latter are within  
the scope of article 41, whereas the former are governed by 
article 42 of the Convention.

APPLICATION OF ARTICLE 41

2.	 There have been relatively few decisions applying 
article 41; they have tended to focus on what constitutes a 
breach of the seller’s obligations under the provision, and 

on derogation from the provision. In one decision, the court 
stated that a seller would violate article 41 if it delivered 
goods subject to a restriction, imposed by the seller’s own 
supplier, on the countries in which the buyer could resell 
the goods, unless the buyer had previously consented to the 
restriction.5 In another, an arbitration panel indicated that 
article 41 required a seller to arrange for its wholly-owned 
subsidiary, which had obtained a court order putting under 
arrest the vessel in which the goods were loaded, to avoid or 
lift the effects of the order.6 Where the delivered goods (an 
automobile) were seized from the buyer as stolen goods, the 
court indicated that article 41 would have been violated had 
the parties not agreed to exclude the obligations in article 41 
and had the statute of limitations applicable to the article 41 
claim not expired before the claim was filed; the court found, 
however, that the delivery of stolen goods also violated arti-
cle 30 CISG (which provides that the seller must “transfer 
the property in the goods, as required by the contract”), and 
that the article 30 obligation was neither excluded by the par-
ties’ agreement nor barred by the applicable statute of limita-
tions.7 In another decision, the court held that the seller of an 
automobile that was confiscated from the buyer as a stolen 
vehicle had violated its obligation under both article 41 and 
30; a contractual disclaimer of liability, the court held, had 
not become part of the parties’ contract, and even if it had, 
would not have eliminated the seller’s obligation under arti-
cle 30 to transfer ownership of the goods.8 Where the goods 
were seized from the buyer because of violations of import 
regulations, on the other hand, the court found that neither 
article 41 nor article 30 CISG had not been violated because 
the buyer was aware of the situation concerning the import 
regulations when it purchased the goods, and thus the buyer 
had agreed to “take the goods subject to that right or claim.”9 
Where the buyer, at the time the contract was concluded, 
was not made aware of violations of import regulations that 
led to the confiscations of the goods, however, the seller was 
held to have violated article 41.10 Another buyer from whom 
goods (an automobile) had been confiscated lost its rights 
under article 41 because it failed to give timely notice of the 
third party’s right or claim as required by article 43 CISG.11 

Notes

	 1 See Landgericht Freiburg, Germany, 22 August 2002, English translation available on the Internet at www.cisg.law.pace.edu (holding that 
domestic law governed the question of whether the seller had transferred title to the seller pursuant to a contract governed by CISG).
	 2 CLOUT case No. 1235 [Oberlandesgericht Dresden, Germany, 21 March 2007 and 18 January 2007], English translation available on the 
Internet at www.cisg.law.pace.edu; CLOUT case No. 822 [Bundesgerichtshof, Germany, 11 January 2006]; Landgericht Freiburg, Germany, 
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22 August 2002, English translation available on the Internet at www.cisg.law.pace.edu; Tribunal of International Commercial Arbitration 
at the Russian Federation Chamber of Commerce and Industry, Russian Federation, 21 January 1998, English translation available on the 
Internet at www.cisg.law.pace.edu; Federal Arbitration Court for the Western Siberia Circuit, Russian Federation, 6 August 2002, English 
translation available on the Internet at www.cisg.law.pace.edu.
	 3 CLOUT case No. 822 [Bundesgerichtshof, Germany, 11 January 2006] (see full text of the decision).
	 4 CLOUT case No. 1235 [Oberlandesgericht Dresden, Germany, 21 March 2007 and 18 January 2007], English translation available on 
the Internet at www.cisg.law.pace.edu; Landgericht Freiburg, Germany, 22 August 2002, English translation available on the Internet at  
www.cisg.law.pace.edu.
	 5 CLOUT case No. 176 [Oberster Gerichtshof, Austria, 6 February 1996] (see full text of the decision).
	 6 Arbitration Court of the International Chamber of Commerce, 1995 (Arbitral award No. 8204), Unilex.
	 7 CLOUT case No. 1235 [Oberlandesgericht Dresden, Germany, 21 March 2007 and 18 January 2007], English translation available on the 
Internet at www.cisg.law.pace.edu.
	 8 Landgericht Freiburg, Germany, 22 August 2002, English translation available on the Internet at www.cisg.law.pace.edu.
	 9 Federal Arbitration Court for the Western Siberia Circuit, Russian Federation, 6 August 2002, English translation available on the Internet 
at www.cisg.law.pace.edu.
	 10 Tribunal of International Commercial Arbitration at the Russian Federation Chamber of Commerce and Industry, Russian Federation,  
21 January 1998, English translation available on the Internet at www.cisg.law.pace.edu.
	  11 CLOUT case No. 822 [Bundesgerichtshof, Germany, 11 January 2006].
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been unaware”6 when the contract was concluded, or if the 
right or claim arose from the seller’s compliance with tech-
nical specifications (“technical drawings, designs, formulae 
or other such specifications”) that the buyer itself supplied 
to the seller.

APPLICATION OF ARTICLE 42

2.	 The relatively few decisions that have applied article 42  
have tended to focus on the question whether the buyer, at 
the time of the conclusion of the contract, knew or could not 
have been unaware of the third party’s industrial or other 
intellectual property rights or claims. One decision involved 
a transaction governed by the 1964 Hague Convention on the 
Uniform Law for International Sales (“ULIS”), but the court 
invoked CISG article 42 (2) in deciding the case: the seller 
had delivered goods with a symbol that infringed a third 
party’s well-known trademark, but the court found that the 
seller was not liable to the buyer because the buyer could not 
have been unaware of the infringement, and the buyer had 
itself specified attachment of the symbol in the designs that 
the buyer supplied the seller.7 Similarly, a court found that 
a buyer, as a professional in the field, could not have been 
unaware that shoelaces used on the footware seller delivered 
violated a third party’s trademark, and the buyer had in fact 
acted “with complete knowledge” of those trademark rights; 
the court therefore held that, under article 42 the buyer could 
not recover from the seller the payments buyer had made to 
compensate the holder of the trademark.8 It was also held 
that professional buyers who, at the time the contract was 
concluded, were clearly aware of the creators of a particu-
lar line of furniture, and who regularly consulted with pro-
fessional interior decorators, “could not have been unaware 
that the furniture bought from the [Seller] was counterfeit,” 

OVERVIEW

1.	 Article 42 states the seller’s duty to deliver goods 
that are free from industrial property or other intellectual 
property rights or claims of third parties. A seller is in breach 
if it delivers goods in violation of article 42; it has been held 
that the buyer bears the burden of proving such a breach.1 It 
has also been held that the industrial property rights referred 
to in article 42 encompass “patents of any kind,” including 
“processing patents”; and that there is a breach of article 42 
if the third party’s industrial or intellectual property rights 
in fact exists, or “if any industrial property right is being 
unrightfully claimed” because “[i]t is part of the seller’s 
sphere of risk to deal with the third party in such cases.”2 The 
seller’s obligation to deliver goods free of third party rights 
or claims based on intellectual property, however, is subject 
to three significant limitations. First, the seller is only liable 
under article 42 if the third party’s right or claim is one “of 
which at the time of the conclusion of the contract the seller 
knew or could not have been unaware”;3 it has been held that 
the buyer bears the burden of proving this element of arti- 
cle 42 (1).4 Second, the seller is only liable if the third party’s 
right or claim is based on the law of the State designated by 
articles 42 (1) (a) or (b), whichever alternative is applicable. 
As one decision stated, “[t]he seller merely has to guarantee 
a corresponding conformity in certain countries, but not on 
a worldwide level . . . . It is primarily liable for any conflict 
with property rights under the law of the State in which it is 
being resold or in which it is supposed to be used, provided 
that the parties took this State into consideration at the time 
of the conclusion of the sales contract.”5 The third limita-
tion on the seller’s obligations under article 42 is stated in 
article 42 (2), and appears to be based on assumption of risk 
principles: the seller is not liable if the third party’s right or 
claim is one of which the buyer “knew or could not have 

Article 42

	 (1)	 The seller must deliver goods which are free from any right or claim of a third 
party based on industrial property or other intellectual property, of which at the time of the 
conclusion of the contract the seller knew or could not have been unaware, provided that 
the right or claim is based on industrial property or other intellectual property:

	 (a)	 Under the law of the State where the goods will be resold or otherwise used, if it 
was contemplated by the parties at the time of the conclusion of the contract that the goods 
would be resold or otherwise used in that State; or

	 (b)	 In any other case, under the law of the State where the buyer has his place of 
business.

	 (2)	 The obligation of the seller under the preceding paragraph does not extend to 
cases where:

	 (a)	 At the time of the conclusion of the contract the buyer knew or could not have 
been unaware of the right or claim; or

	 (b)	 The right or claim results from the seller’s compliance with technical drawings, 
designs, formulae or other such specifications furnished by the buyer.
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goods had been confiscated; the court rejected the buyer’s 
complaint on the basis that the buyer had failed to give the 
seller notice specifying the third party’s right or claim within 
a reasonable time after the buyer became aware or ought to 
have become aware of such right or claim, as required by 
article 43 (1).10 

and thus the buyer could not assert a claim against the seller 
under article 42.9 And in a decision involving an action by 
a seller to collect the unpaid price for plastic faceplates for 
mobile phones, the buyer complained, inter alia, that the 
goods delivered by the seller violated the trademark rights 
of a third party, and that as a result “huge quantities” of the 

Notes

	 1 CLOUT case No. 753 [Oberster Gerichtshof, Austria, 12 September 2006], although the court noted that in “exceptional circumstances, 
considerations of equity can lead to a shifting of the burden of proof” (see the full text of the decision). The court appears to have derived this 
burden of proof rule from the Convention itself rather than from non-CISG domestic law. See also Gerechtshof Arnhem, the Netherlands,  
21 May 1996, Unilex; Rechtbank Zwolle, the Netherlands, 1 March 1995 (final decision) and 16 March 1994 (interim decision), Unilex.
	 2 CLOUT case No. 753 [Oberster Gerichtshof, Austria, 12 September 2006] (see full text of the decision).
	 3 The phrase “knew or could not have been unaware” as a standard for a party’s responsibility for awareness of facts is also used in  
articles 8 (1), 35 (3), 40 and 42 (2) (a).
	 4 Gerechtshof  Arnhem, the Netherlands, 21 May 1996, Unilex; Rechtbank Zwolle, the Netherlands, 1 March 1995 (final decision) and  
16 March 1994 (interim decision), Unilex.
	 5 CLOUT case No. 753 [Oberster Gerichtshof, Austria, 12 September 2006] (see full text of the decision). According to this decision, the 
buyer bears the burden of proving that the third party’s right or claim was based on the law of the state designated by article 42 (1) (a) or (b).
	 6 The phrase “knew or could not have been unaware” as was noted above, is also used in article 42 (1), and it appears in articles 8 (1),  
35 (3), and 40.
	 7 Supreme Court of Israel, 22 August 1993, Unilex.
	 8 CLOUT case No. 479 [Cour de cassation, France 19 March 2002] (see full text of the decision). Compare CLOUT case No. 491 [Cour 
d’appel de Colmar, France, 23 November 2002] (holding that the buyer, who acted in its “professional capacity” in entering into the contract 
for sale, could not have been unaware that the blouses it purchased violated a third party’s intellectual property rights); Cour d’appel Rouen, 
France, 17 February 2000, English translation available on the Internet at www.cisg.law.pace.edu (buyer, who provided instructions regard-
ing the shoes that seller manufactured on its behalf, could not have been unaware that the shoe ribbons on the goods it received violated the 
intellectual property rights of a third party.
	  9 Tribunal de grande instance de Versailles, France, 23 November 2004, English translation available on the Internet at www.cisg.law.pace.edu.
	 10 Landgericht Köln, Germany, 5 December 2006, English translation available on the Internet at www.cisg.law.pace.edu.   
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Article 43

	 (1)	 The buyer loses the right to rely on the provisions of article 41 or article 42 if he 
does not give notice to the seller specifying the nature of the right or claim of the third party 
within a reasonable time after he has become aware or ought to have become aware of the 
right or claim.

	 (2)	 The seller is not entitled to rely on the provisions of the preceding paragraph if 
he knew of the right or claim of the third party and the nature of it.

OVERVIEW

1.	 Article 43 (1) imposes on the buyer a notice require-
ment with respect to claims that the seller has breached 
articles 41 or 42.1 In certain circumstances, article 43 (2) 
provides for a defence if a buyer has failed to give the 
notice required by article 43 (1). The provisions of arti-
cle 43 parallel in many ways the notice requirement and 
defence thereto that articles 39 and 40 establish with 
respect to breaches of article 35.

APPLICATION OF ARTICLE 43

2.	 A small number of cases have applied article 43. In 
one, the buyer gave oral notice, during a personal visit to 
the seller, that the goods (an automobile) had been con-
fiscated by authorities seven days earlier as stolen prop-
erty; the court indicated that this constituted notice of a 
third party’s right or claim to the goods (which would be a 
breach of the seller’s obligations under article 41 CISG), 
that the notice was given within a reasonable time after 
the buyer became aware or ought to have become aware 
of the right or claim, and thus that the notice satisfied arti-
cle 43—although the court also suggested that the par-
ties had excluded article 41 by agreement, and that the  
buyer’s article 41 claim was barred by the applicable stat-
ute of limitations.2  

3.	 In another decision, the seller and its parent company 
were engaged in an ongoing dispute with the licensor of 
patent rights relating to CDs manufactured by the parent 
and sold to the buyer by the seller; the buyer may have 
become aware as early as 18 October 2000 that the licen-
sor had attempted to terminate its license contract with 
the parent, but the buyer did not become aware that the 
seller was withholding license payments to the licensor 
until around the beginning of December 2000. In a fax to 
the seller dated 3 December 2000 the buyer complained 
that it feared the licensor would seek to collect license fees 
directly from the buyer’s customers. The seller brought an 
action to collect payments on the price of the goods that the 
buyer had withheld, and the buyer defended by claiming 
the seller had breached article 42 CISG. The court of first 
instance held that the buyer’s notice to seller concerning the 
third party’s intellectual property claim was timely under  

article 43 (1) because the buyer had no obligation to inves-
tigate, even in the face of “suspicious circumstances,” 
whether the license contract with the licensor remained 
valid; therefore the buyer need not have become aware of 
the third party’s intellectual property right or claim earlier 
than it in fact did; in addition, the court of first instance 
held that, under article 43 (2), the seller could not rely 
on any alleged failure by buyer to give notice as required 
by article 43 (1) because the seller was aware of the third 
party’s right or claim.3 The intermediate appeals court 
affirmed the lower court’s decision concerning article 43 
notice on the basis of article 43 (2);4 the final appeals court 
reversed the decision of the court of first instance on other 
grounds, without commenting on the article 43 notice 
issue.5 Another decision addressing article 43 (2) declared 
that the provision applied (and thus would excuse a buy-
er’s failure to give proper notice under article 43 (1)) only 
if there was “positive knowledge by [Seller] of the right or 
the claims of third parties at the time when the claim would 
have had to have been presented to him.”6 

4.	 A court has also held that the buyer’s notice indicat-
ing the goods had been confiscated as stolen, given two 
months after the goods were seized, was untimely under 
article 43 (1): the court emphasized that the buyer should 
easily have recognized, without the need to secure legal 
advice, that such seizure was a significant event suggest-
ing that the goods the seller delivered had been stolen; the 
court also found that the buyer had failed to substantiate its 
claim to have engaged in a complex and protracted legal 
evaluation of the seizure.7 In addition, the court found 
that the buyer had failed to give the seller proper arti- 
cle 43 (1) notice that the insurer of the party from whom 
the goods were allegedly stolen had demanded that the 
buyer turn over the goods: even if information concern-
ing such demand contained in the buyer’s legal complaint 
against the seller could satisfy article 43 (1), the court held, 
the notice was too late because the complaint was filed 
almost seven months after the buyer received the insur-
ance company’s demand.8 In the course of this decision, 
the court made a number of general observations concern-
ing article 43 notice. The court indicated that the “reason-
able time” for giving notice under article 43 (1) was to be 
determined by the circumstances of each particular case, 
and that a “rigid” interpretation of the buyer’s period for 
giving notice would therefore be improper; that the buyer 
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defend the claim against the buyer. The notice must there-
fore set forth the name of the third party and inform the 
seller of the steps taken by the third party.”10 

5.	 Presumably those called upon to interpret article 43 (1)  
or 43 (2) may look for guidance from the numerous deci-
sions that apply the parallel provisions of article 39 and 
40, although the differences between those provisions and 
article 43 should certainly be kept in mind.

was entitled to “a certain period of time within which it 
could get an approximate picture of the legal situation,” 
and the length of that period would be influenced by the 
type of legal defect involved.9 Concerning the contents 
and purpose of the notice required by article 43 (1), the 
court stated that it was not sufficient to inform the seller 
generally that the goods were alleged to have been stolen 
because “[t]he notice of a third party claim is supposed to 
allow the seller to make contact with the third party and to 

Notes

	 1 See CLOUT case No. 1235 [Oberlandesgericht Dresden, Germany, 21 March 2007 and 18 January 2007], English translation availa-
ble on the Internet at www.cisg.law.pace.edu (holding that the buyer’s duty to notify under article 43 (1) applied only to the buyer’s claim 
that the goods seller delivered were subject to a right or claim of a third party in violation of article 41 CISG, and not to the buyer’s claim 
that the seller failed to transfer the property in the goods as required by article 30 CISG).
	 2 CLOUT case No. 1235 [Oberlandesgericht Dresden, Germany, 21 March 2007 and 18 January 2007], English translation available on 
the Internet at www.cisg.law.pace.edu.
	 3 See CLOUT case No. 753 [Oberster Gerichtshof, Austria, 12 September 2006] (see full text of the decision) (containing a report of 
the decision of the court of first instance and of the intermediate appeals court).
	 4 Ibid.
	 5 Ibid. For another decision dealing with the application of article 43 to a buyer’s claim under article 42 CISG, see Landgericht Köln, 
Germany, 5 December 2006, English translation available on the Internet at www.cisg.law.pace.edu (dealing with a claim under article 42 
CISG).
	 6 Oberlandesgericht Hamm, Germany, 15 July 2004, decision described and affirmed (without specific comment on article 43 (2)) in 
CLOUT case No. 822 [Bundesgerichtshof, Germany, 11 January 2006] (see full text of the decision).
	 7 CLOUT case No. 822 [Bundesgerichtshof, Germany, 11 January 2006] (see full text of the decision). For another decision holding 
that the buyer had lost its claim for failure to give timely article 43 (1) notice, see Landgericht Köln, Germany, 5 December 2006, English 
translation available on the Internet at www.cisg.law.pace.edu (dealing with a claim under article 42 CISG).
	 8 CLOUT case No. 822 [Bundesgerichtshof, Germany, 11 January 2006] (see full text of the decision).
	 9 Ibid.
	 10 Ibid.
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Article 44

	 Notwithstanding the provisions of paragraph (1) of article 39 and paragraph (1)  
of article 43, the buyer may reduce the price in accordance with article 50 or claim  
damages, except for loss of profit, if he has a reasonable excuse for his failure to give the 
required notice.

OVERVIEW

1.	 When it applies, article 44 softens—although it does 
not eliminate—the consequences suffered by a buyer that 
has failed to give the notice called for by either article 39 (1)  
(which requires notice of lack of conformity in delivered 
goods) or article 43 (1) (which requires notice of third party 
claims relating to the goods).1 Normally, a buyer that does 
not comply with these notice provisions loses its remedies 
against the seller for the alleged lack of conformity or third 
party claim. Under article 44, however, if a buyer has “a rea-
sonable excuse” for its failure to give proper notice under 
articles 39 (1) or 43 (1), some of the buyer’s remedies are 
restored: “the buyer may reduce the price in accordance with 
article 50 or claim damages, except for loss of profit . . . .”  
However other remedies that the buyer would have if it had 
satisfied the notice requirements are not restored, such as 
remedies associated with avoidance of contract. Thus in one 
decision in which the buyer had a “reasonable excuse,” as 
per article 44, for its failure to give proper notice under arti-
cle 39 (1), an arbitral panel permitted the buyer to recover 
damages for a lack of conformity, although pursuant to arti-
cle 44 the tribunal denied any damages for loss of profit.2 In 
another arbitration ruling, a buyer that had failed to notify 
the seller of a lack of conformity within the time permit-
ted by the contract was permitted to reduce the price as per 
article 50, although the panel noted that the buyer would be 
denied remedies premised on avoidance of the contract.3

SCOPE OF ARTICLE 44

2.	 The relief granted by article 44 is restricted to failure 
to comply with the notice requirements of articles 39 (1) or 
43 (1). Article 44 does not by its terms grant a buyer relief 
from the two-year cut-off of notice of lack of conformity 
imposed by article 39 (2). A buyer that has failed to meet 
the notice deadline imposed by article 39 (2) cannot apply 
article 44 to escape the consequences, even if the buyer has 
a “reasonable excuse” for the failure.4 In addition a court has 
found that, because article 44 does not refer to the buyer’s 
obligation to examine goods under article 38, a buyer cannot 
invoke article 44 if the reason it failed to comply with the 
notice requirements of article 39 (1) is because it did not 
examine the goods in a timely fashion, even if the buyer has 
a reasonable excuse for the tardy examination.5 On appeal, 
however, this decision was reversed on other grounds,6 and at 
least two other decisions appear to contradict it: they applied 
article 44 where a buyer gave untimely notice because it 

delayed its examination of the goods but had a reasonable 
excuse for the delay.7 Apparently taking an expansive view 
of the scope of article 44, one of the latter decisions applied 
the provision to a buyer that failed to meet a deadline for 
notice of a lack of conformity that was imposed not by arti-
cle 39 (1), but by a contractual provision.8

“REASONABLE EXCUSE” REQUIREMENT:   
IN GENERAL

3.	 Article 44 applies if the buyer “has a reasonable 
excuse” for failing to give the notice required by either arti-
cle 39 (1) or article 43 (1). These notice provisions incor-
porate flexible standards in order to accommodate differing 
circumstances in the wide variety of transactions to which 
CISG applies. Article 44 comes into play only if the flexible 
notice standards of articles 39 (1) and 43 (1) are not satisfied. 
Therefore, the “reasonable excuse” standard of article 44—
which, it has been asserted, “does not relate to fault as a tech-
nical legal term”9—must take an even more particularized10 
and “subjective”11 approach to the buyer’s circumstances. 
Specifically, it has been stated that “the buyer’s conduct is 
excused if, under the circumstances of the individual case, 
he equitably deserves a certain understanding and a cer-
tain consideration.”12 Thus although one decision indicated 
that a reasonable excuse under article 44 requires that the 
buyer have acted “with the care and diligence required 
under the circumstances,” the court stressed that this should 
be assessed by reference to the buyer’s “concrete possibili-
ties”.13 Another decision emphasized the particular situation 
of the buyer by asserting that an individual engaged in busi-
ness (an independent trader, artisan or professional) is more 
likely to have a reasonable excuse for failing to give required 
notice than is a business entity engaged in a fast-paced busi-
ness requiring quick decisions and prompt actions.14 Yet 
another decision implied that the small size of the buyer’s 
operation, which did not permit it to spare an employee full 
time to examine the goods, might form the basis for a rea-
sonable excuse for delayed notice, although the court found 
that the buyer’s claimed excuse was not in fact the cause of 
its failure to begin examining the goods until more than three 
months after it should have.15 The following criteria have 
also been identified as relevant in determining the applica-
tion of article 44: whether the consequence of the failure 
to make proper notice “has such slight repercussions that a 
buyer is customarily forgiven for it and therefore does not 
justify the substantial consequences of a complete exclu-
sion of warranties,”16 as well as the result of a “balancing 
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these circumstances forward during contract negotiations, 
and thus they did not become part of the basis of the parties’ 
legal relationship.26 Where a buyer had examined goods at 
their point of origin, furthermore, the fact that article 38 (2) 
might have permitted the buyer to defer examination until 
the goods arrived at their destination did not provide a rea-
sonable excuse for the buyer’s failure to notify the seller 
until more than a reasonable time after the buyer discovered 
the lack of conformity.27 A buyer also failed to prove a rea-
sonable excuse for late notice based on the fact that the lack 
of conformity involved a “complicated set of circumstances 
with reference to three different legal systems” as well as 
“language complications”; the court held that the buyer 
failed to prove that these factors justified the extra time it 
took buyer to give notice.28 Another buyer was unsuccess-
ful in arguing that it had a reasonable excuse for failing to 
give timely notice that barley could not be resold as organic 
barley: the buyer asserted  that it had to wait until national 
regulatory authorities declared that the goods did not qual-
ify as organic before giving notice; the court, however, held 
that the failure of the seller to include a required certificate 
of organic origin with the delivery of the barley—the reason 
the goods did not qualify as organic—by itself made the 
delivery non-conforming, and there was no reason the buyer 
should have waited to give notice of this lack of conform-
ity.29 It has been held that giving notice of one non-conform-
ity did not give a buyer a reasonable excuse for failing to 
notify the seller of other non-conformities.30

6.	 In several cases, however, a buyer successfully pleaded 
a reasonable excuse for failing to satisfy the article 39 (1) 
notice requirement, and as a result was able to invoke the 
remedies that article 44 preserves for the buyer.31 In one 
decision, coke fuel was examined by an independent inspec-
tor, appointed jointly by both parties, at the time it was 
loaded on the carrier, and the inspector issued a certificate of 
analysis. When the delivery arrived, however, the buyer dis-
covered that the delivery differed in both quantity and qual-
ity from the certificate of analysis, and the buyer thereupon 
notified the seller of the problem. The tribunal ruled that the 
buyer’s notice was not timely under article 39 (1), but that 
the erroneous certificate of analysis gave the buyer a rea-
sonable excuse for the delay: because the certificate was the 
product of an independent body appointed by both parties, 
the buyer was not bound by it or responsible for its errors, 
and thus it could invoke article 44.32 In another arbitration 
proceeding, a provision of the contract required claims of 
non-conformity to be brought forward within 50 days of the 
date stamped on a bill of lading issued when the goods were 
dispatched. Inspection of the goods at the port of shipment 
became unfeasible, and the buyer did not examine the goods 
until they arrived at their destination. As a result, the buyer 
did not give notice of lack of conformity within the 50-day 
deadline, but the court found that the buyer had a reasona-
ble excuse for the delay and applied article 44 to permit the 
buyer to reduce the price of the goods pursuant to article 50 
of the Convention.33 And where the buyer notified the seller 
immediately after in fact discovering seller’s responsibility 
for a lack of conformity (although this was more than a rea-
sonable time after the court found the buyer ought to have 
discovered the lack of conformity), and the seller suffered 
no apparent prejudice from delay in notice, article 44 excuse 
was held appropriate.34

of interests according to the criteria of fairness,”17 It has 
also been asserted that, because it creates an exception to 
the notice rules in article 39 (1) and article 43 (1), article 44 
should be interpreted narrowly.18

“REASONABLE EXCUSE” REQUIREMENT:  
BURDEN OF PROOF

4.	 It has been expressly asserted that the buyer bears the 
burden of proving the applicability of article 44—in particular, 
the burden of proving the existence of a “reasonable excuse” 
for the buyer’s failure to comply with the notice requirements 
of articles 39 (1) or 43 (1).19 Several other decisions appear to 
have implied the same rule when they held that a lack of suf-
ficient evidence of a reasonable excuse meant that the buyer’s 
article 44 argument should be rejected.20

“REASONABLE EXCUSE” REQUIREMENT:  
APPLICATION

5.	 Article 44 has been invoked in a number of deci-
sions, but seldom successfully: in a substantial majority of 
decisions, the deciding tribunal found that the “reasonable 
excuse” requirement was not satisfied.21 In one case, for 
example, a buyer argued that it had a reasonable excuse for 
failing to give timely notice of a non-conformity because the 
goods had been held up in customs when they arrived in the 
buyer’s country, and the installation of processing machin-
ery needed for a trial run of the goods had been delayed. 
The court, however, ruled that the buyer had failed to show 
that it could not have gotten access to the goods in order to 
examine them when they first arrived in the port of desti-
nation; furthermore, the buyer had failed to show that the 
delay in the installation of the processing machinery was 
not due to its own neglect.22 In another case the buyer argued 
that the seller had delivered fish of a different type than the 
buyer had ordered. The buyer also argued that the fish had 
other non-conformities, and that its reasonable excuse for 
not giving timely notice of the additional non-conformities 
was that it considered the contract avoided because seller 
had delivered the wrong type of fish. The court, however, 
found that the buyer had acquiesced in the seller’s written 
description of the fish that were delivered; thus the buyer 
could not object to the type of fish supplied, and its excuse 
for failing to give notice of the other non-conformities was 
also not valid under article 44.23 Another decision asserted 
that, because the buyer’s business was in general fast-paced, 
requiring quick decisions and prompt action, the buyer did 
not have a reasonable excuse for failing to give timely notice 
of a lack of conformity.24 Another court found that a buyer 
who did not examine furs until they had been processed 
by a third party, and who as a result failed to give timely 
notice of a lack of conformity in the furs, did not have a 
reasonable excuse for its late notice because an expert could 
have examined a sample of the goods when they were deliv-
ered, and there existed means of communication between 
the parties that were adequate to convey prompt notice.25 It 
has also been held that the buyer’s decision to store goods 
for several years before they were installed, which delayed 
discovery of the lack of conformity, was not a “reasonable 
excuse” under article 44 because the buyer had not brought 
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Section III of Part III, Chapter II

Remedies for breach of contract by the seller (articles 45-52)

OVERVIEW

1.	 The provisions in Section III of Part III, Chapter II 
of the Convention address various aspects of the remedies 
available to a buyer that has suffered a breach of contract 
by the seller: they catalogue those remedies and authorize  
their use (article 45 (1)); they define their availability and 
operation (articles 45 (2) and (3), 46, 48, and 50); they 
provide for an aggrieved buyer’s right to avoid the con-
tract (articles 47 and 49), thereby regulating the buyer’s 
choice between alternative sets of remedies; and they  
define the operation of the buyer’s remedies in certain spe-
cial circumstances (articles 51 and 52). 

RELATION TO OTHER PARTS OF  
THE CONVENTION

2. 	 The current section on buyer’s remedies is paralleled 
by the Convention’s section on seller’s remedies (Section 
III of Part III, Chapter III, articles 61-65). Many of the  
individual provisions in these sections mirror  each other. 
Thus article 45, which catalogues the buyer’s remedies, 
parallels article 61, which catalogues the seller’s remedies; 
article 46, which authorizes the buyer to require perfor-
mance by the seller, parallels article 62, which authorizes 
the seller to require the buyer’s performance; article 47, 
which permits the buyer to fix an additional period of time 
for the seller to perform, parallels article 63, which permits 
the seller to fix an additional period of time for the buyer to 
perform; and article 49, which governs the buyer’s right to 

avoid the contract, parallels article 64, which governs the 
seller’s right to avoid.

3. 	 Given that remedies play a central role in any system 
of legal rules for transactions, it is not surprising that the 
provisions in Section III have important connections to a 
variety of other parts and individual articles of the Con-
vention. For example, the buyer’s right to require perfor-
mance under article 46 is subject to the rule in article 28 
relieving a court of the obligation to order specific perfor-
mance in circumstances in which it would not do so under 
its own law. Article 48, which establishes the seller’s right 
to cure a breach after the required time for delivery has 
passed, is closely related to the rule in article 37, permitting 
the seller to cure up to the required time for delivery. The  
Section III provisions on the buyer’s right to avoid the con-
tract have close connections to many provisions elsewhere 
in the CISG, including, inter alia, the definition of funda-
mental breach (article 25), the requirement that avoidance 
be effected by notice (article 26), the rules authorizing 
avoidance of contract in certain special circumstances  
(articles 72 and 73), the articles providing for damages 
conditioned upon avoidance (articles 75 and 76), the pro-
visions dealing with a buyer’s obligation to preserve goods 
in its possession if it intends to “reject” them (articles 86-
88),1 and, of course, the provisions of Section V of Part III, 
Chapter V on “effects of avoidance”. There is a particularly 
close connection between article 45 (1) (a), which author-
izes an aggrieved buyer to recover damages, and the provi-
sions defining how damages are to be calculated, which are 
found in Section II of Part III, Chapter V (articles 74-77).2 

Notes

	 1A buyer’s obligation under articles 86-88 to preserve goods in its possession may also come into play if the buyer invokes its right to 
demand substitute goods under article 46 (2).
	 2 Indeed, article 45 (1) (a) itself cross-references articles 74-76.
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INTRODUCTION

1.	 This provision gives an overview of the remedies avail-
able to the buyer when the seller has committed a breach by 
non-performance of any of its duties under the contract or 
the Convention.1 In its paragraph (1) (a), the provision sim-
ply refers to other provisions, namely articles 46-52, which 
specify the conditions under which the rights provided by 
those provisions may be exercised. On the other hand, arti-
cle 45 (1) (b) constitutes the basis for the buyer’s right to 
claim damages and as such has great practical importance.2 
As far as the amount of damages is concerned, it is to be 
adjudicated according to articles 74-76. Article 45 (2) allows 
the combination of the right to damages with other reme-
dies. Article 45 (3) limits the ability of courts and arbitral 
tribunals to grant periods of grace; such grace periods would 
interfere with the remedial system of the Convention. How-
ever, under article 47 the buyer itself is entitled to fix an 
additional period of time for performance.

2.	 Article 45 does not enumerate the buyer’s remedies 
exhaustively. The Convention provides for further reme-
dies, e.g., in articles 71-73 or 84 (1). Nevertheless, article 45 
is exhaustive in the sense that it pre-empts the buyer from 
invoking remedies for breach of contract otherwise availa-
ble under the applicable domestic law, since the Convention 
excludes recourse to domestic law where the  Convention 
provides a solution.3

NON-PERFORMANCE OF AN OBLIGATION  
AS A PREREQUISITE FOR REMEDIES

3.	 The availability of any remedy to the buyer presup-
poses that the seller has failed to perform an obligation 
deriving either from the contract, from trade usages, from 
practices between the parties or from the Convention.4 Even 
if an additional duty not specifically addressed in the Con-
vention—for instance, the duty to extend a bank guarantee 
in favour of the buyer5—has been breached, the buyer is 
entitled to the remedies available under the Convention. The 
extent of the seller’s failure to perform is irrelevant for the 

purposes of deciding whether the buyer is entitled to rem-
edies. Of course, some remedies are available to the buyer 
only where the breach is fundamental. Generally, the reasons 
for the seller’s breach are irrelevant, except to the extent the 
seller can claim an exemption under article 79 (5). In par-
ticular, article 45 (1) does not require that the seller have 
acted with negligence, fault or intent in order for the buyer 
to claim the remedies mentioned in the provision.6

4.	 However, if the seller’s responsibility for a remedy 
for a breach depends on further conditions—in particular, 
on a timely and proper notice by the buyer (see articles 38, 
39, 43)—then the additional conditions must be satisfied in 
order for the buyer to preserve its right to the remedy.7 On 
the contrary, the parties may also agree on an exclusion of 
remedies as far as the applicable domestic law allows such 
exclusion (article 4). Furthermore, practices or international 
usages may exclude any remedy under certain conditions. 
For instance, a Supreme Court recognized an international 
usage in the trade with used construction vehicles: they are 
usually sold without guarantee unless the seller did not dis-
close prior accidents or acts of sabotage which damaged the 
vehicle and of which he knew.8

RIGHTS UNDER ARTICLES 46-52

5.	 Article 45 (1) (a) merely refers to articles 46-52. Although 
all the remedies provided for in these articles require that a 
breach of an obligation has occurred, the provisions make dis-
tinctions as to the kind of breach. Thus articles 46 (2), 49 (1) (a)  
and 51 (2) require a fundamental breach. Article 49 (1) (b) 
applies only in case of non-delivery, and it is doubtful whether 
article 50 applies to cases other than delivery of non-conforming  
goods. Article  51 addresses partial non-performance; arti- 
cle 52 deals with early delivery and excess delivery.

CLAIM OF DAMAGES

6.	 Article 45 (1) (b) lays down the substantive conditions 
for a claim to damages by the buyer.9 In case of breach of 

Article 45

	 (1)	 If the seller fails to perform any of his obligations under the contract or this  
Convention, the buyer may:

	 (a)	 Exercise the rights provided in articles 46 to 52;

	 (b)	 Claim damages as provided in articles 74 to 77.

	 (2)	 The buyer is not deprived of any right he may have to claim damages by  
exercising his right to other remedies.

	 (3)	 No period of grace may be granted to the seller by a court or arbitral tribunal 
when the buyer resorts to a remedy for breach of contract.
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a contractual obligation of any sort by the seller, the buyer 
who has suffered loss as a result of that breach can claim 
damages. Thus, for example, the buyer can claim damages 
for losses caused by the delivery of defective goods.10 A 
buyer can also claim damages for an ensuing loss when the 
seller declares in advance that it will be unable to deliver 
on time, thereby committing an anticipatory breach of con-
tract in the sense of article 71.11 However, if the contract or 
the Convention imposes further conditions on the buyer’s 
entitlement to damages—such as the requirement of notice 
under articles 38, 39, and 43—these conditions must also 
be satisfied.12 According to a Supreme Court decision, the 
buyer can also claim damages if he himself repairs defects 
of the delivered goods which the seller did not repair. The 
damages claim comprises the costs for a reasonable repair.13

7. In contrast to many national systems, the right to claim 
damages under the Convention does not depend on any kind 
of fault, breach of express promise, or the like; it presupposes 
merely an objective failure of performance.14 Only under the 
conditions described in article 79 or in a case falling within 
article 80 is the seller exempted from liability for damages.15

8.	 Articles 74-77 to which article 45 (1) (b) refers provide 
rules for the calculation of the amount of damages, but those 
provisions do not form a basis for a claim of damages.16

9.	 The decisions that have applied article 45 (1) (b) evi-
dence no difficulty with the application of this provision as 
such.17 Problems may arise as to the existence and extent 
of an obligation of the seller or to the amount of damages,  
but since both aspects are dealt with by other provisions 
(articles 30-44 and 74-77 respectively), article 45 (1) (b) is 
merely referred to in these cases, generally without being 
discussed in detail.18

CUMULATION OF REMEDIES (45 (2))

10.	 The right to claim damages is the remedy that is always 
available to the buyer if a breach of contract has caused the 
buyer any damage. This right can be invoked along with any 
other remedy in order to compensate for losses that occur 

despite the other remedy.19 The amount of damages, however, 
depends on the other remedy to which the buyer has resorted.20

NO GRACE PERIODS (45 (3))

11.	 Article 45 (3) limits the ability of courts and arbitral tri-
bunals to grant a period of grace and to extend the time for 
performance when the buyer holds the seller liable for a breach 
of contract.21 Although this possibility could be regarded as a 
matter of procedural law and therefore outside the Conven-
tion’s scope of application, article 45 (3) nevertheless explicitly 
excludes it. The provision is addressed to courts and arbitral 
tribunals. The parties themselves are free to extend or other-
wise modify the period for performance at any time.

FURTHER QUESTIONS

12.	 The place of performance for all rights and claims under 
article 45 follows the place of performance of the primary 
obligation—to deliver, to hand over documents, etc.—which 
has been breached.22 Therefore it is important to determine 
the place of performance of the primary obligation.

13.	 The Convention does not deal with the statute of limi-
tations.23 The prescription period applicable to the rights and 
claims provided for in article 45 must thus be determined 
by reference to the applicable national law or—where it 
governs—to the Convention on the Limitation Period in the 
International Sale of Goods.24

BURDEN OF PROOF

14.	 Because the other parts of article 45 do not grant con-
crete rights on the basis of which the buyer can sue, the 
question of the burden of proof under the provision is only 
relevant for a claim to damages under article 45 (1) (b). For 
damage claims the burden is on the buyer, who must prove 
a breach of an obligation by the seller as well as the losses 
caused by that breach.25 According to article 79, the burden 
is on the seller to prove any exempting circumstances.26
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Article 46

	 (1)	 The buyer may require performance by the seller of his obligations unless the 
buyer has resorted to a remedy which is inconsistent with this requirement. 

	 (2)	 If the goods do not conform with the contract, the buyer may require delivery of 
substitute goods only if the lack of conformity constitutes a fundamental breach of contract 
and a request for substitute goods is made either in conjunction with notice given under 
article 39 or within a reasonable time thereafter. 

	 (3)	 If the goods do not conform with the contract, the buyer may require the seller to 
remedy the lack of conformity by repair, unless this is unreasonable having regard to all the 
circumstances. A request for repair must be made either in conjunction with notice given 
under article 39 or within a reasonable time thereafter.

OVERVIEW

1.	 Article 46 gives the buyer a general right to require 
the seller to perform its contractual obligations in kind.  
Paragraphs 2 and 3 deal with replacement and repair of non- 
conforming goods (in the sense of article 35), and articulate 
some restrictions on these specific remedies; paragraph 1 
applies to all other cases.

2.	 The right to require performance is subject to the restric-
tion regarding specific performance set forth in article 28. If 
the seized court would not, on the facts of the case before, 
grant such remedy under its own national law, it will not be 
bound to do so under the Convention1 Therefore the courts 
of those jurisdictions that restrict the availability of specific 
performance may refuse to grant specific performance of 
the obligation in dispute, except in circumstances where the 
court would grant the remedy under its own domestic law, 
and may award only damages.

3.	 The fact that the right to performance is provided for 
first among the remedies described in articles 46-52 reflects 
that, under the Convention, the contractual bond should 
be preserved as far as possible; avoidance of the contract 
should be available only as a last resort (ultima ratio),2 and 
only if the continuation of the contract would no longer be 
tolerable because of a severe breach of contract by the seller 
(see article 49). The same approach applies when the buyer 
has breached the contract (articles 62 and 64).

4.	 Despite its importance, the right to require performance 
has not often been invoked in reported decisions. In practice, 
aggrieved parties have generally preferred to pursue other 
remedies—in particular the right to claim damages. The par-
ties can contract out the remedy of specific performance.3

GENERAL REQUIREMENTS

5.	 The right to require performance of an obligation pre-
supposes that the obligation exists and has thus far not been 
fulfilled. With the exceptions stated in articles 40 and 44, 

the buyer must also comply with the notice requirement in 
articles 38 and 39.4 

6.	 Furthermore, to invoke his rights under article 46 the 
buyer must “require” performance. This calls for a clear 
demand that the disputed obligation should be fulfilled.5 
Article 46 (2) and (3) specify that notice of a “request” 
for the remedies they describe must be given within a 
reasonable time. The buyer is also entitled to set an addi-
tional period of time for performance in accordance with 
article 47.

THE GENERAL RIGHT TO REQUIRE  
PERFORMANCE (ARTICLE 46 (1))

7.	 Except in cases governed by article 46 (2) and (3), the 
buyer has a general right under article 46 (1) to require the 
seller’s performance, in kind, of any obligation that is due. 
Thus the buyer is entitled to request that the goods be deliv-
ered, that the seller procure a stipulated bank guarantee, or 
that the seller respect an exclusive sales obligation.6 The 
buyer could demand and, subject to the restrictions imposed 
by article 28, employ the assistance of the courts to obtain 
performance of these and other seller obligations.

8.	 If performance in kind is impossible—e.g., the  
contract covers a unique good that is destroyed before  
delivery—then the buyer’s right to require performance is 
also extinguished.7

9.	 Article 46 (1) restricts the right to compel performance 
when the buyer has already resorted to a remedy inconsist-
ent with requiring performance. Such inconsistency exists 
when the buyer has avoided the contract, and also when 
the buyer has reduced the price pursuant to article 50.8 The 
buyer can, however, combine a request for performance 
and a claim for any remaining damage—e.g., damage 
caused by delayed performance.9 The buyer having once 
requested performance can still opt for a different remedy, 
e.g., can declare the contract avoided if all the require-
ments for avoidance are met. Only if the buyer has fixed an 
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serious defect, even though they can still be used to some 
extent (e.g. flowers that should have flourished the whole 
summer but in fact did so only for a small part of the sea-
son),19 or where the goods have major defects and the 
buyer requires the goods for its manufacturing processes.20 
Similarly, where the non-conformity resulted from the 
adulteration of the goods in a fashion that was illegal in 
the states of both the seller and the buyer, a fundamental 
breach was found.21 However, it was held not to be a funda
mental breach that delivered tractor-trailers exceeded the 
agreed height of 4 m by 10 cm.22

14.	 Special problems arise with the fundamental breach 
standard when the goods are defective—even seriously 
defective—but reparable. Several courts have found that, 
if the defects are easily repaired, the lack of conformity is 
not a fundamental breach.23 At least where the seller offers 
and effects speedy repair without any inconvenience to the 
buyer, courts will not find that the non-conformity is a fun-
damental breach.24 This is in line with seller’s right to cure 
as provided for in article 48 of the Convention. A tribunal 
also referred to the proportionality of the costs and efforts a 
replacement would entail.25 

15.	 Article 46 (2) requires the buyer to give the seller notice 
requesting substitute goods, and to do so within a limited 
time. The request for substitute goods can be coupled with 
the notice of lack of conformity under article 39, in which 
case the time limits under that provision apply;26 it can,  
however, also be given within a reasonable time after the 
article 39 notice. 

16.	 The right to require delivery of substitute goods is 
subject to the buyer’s obligation to return the delivered 
goods in substantially the condition in which he received 
them, pursuant to article 82 (1). Article 82 (2), however, 
provides for substantial exceptions to this restitutionary 
obligation.

17.	 Where the seller offered replacement of defective 
goods free of charge, and the buyer rejected this offer (and 
used the goods in a non-suitable way), a court has reduced 
the buyer’s damages claim.27 

REPAIR (ARTICLE 46 (3))

18.	 Article 46 (3) provides the buyer with a right to demand 
repair if the delivered goods do not conform to the contract 
under the standards of article 35. The remedy is available, 
however, only if it is reasonable in light of all the circum-
stances. The buyer must also request repair within the same 
time limits as those applicable to notice under article 46 (2) 
—i.e., “in conjunction with notice given under article 39 or 
within a reasonable time thereafter.”28

19.	 Article 46 (3) applies only if the lack of conformity can 
be cured by repair. A request for repair would be unreasona-
ble if the buyer could easily repair the goods himself, but the 
seller remains liable for the costs of such repair.29 

20.	 Repair is effectively provided if after repair the 
goods can be used as agreed.30 If the repaired goods subse-
quently become defective the buyer must give notice of the 

additional period of time for performance under article 47 
is the buyer for that period excluded from requesting other 
remedies (although the buyer retains the right to recover 
damages for delayed performance by the seller)—see arti-
cle 47 (2).

10.	 The general right to require performance under arti-
cle 46 (1) need not be asserted within a particular period of 
time apart from the normal period of limitation imposed by 
applicable national law10 or, so far as it applies, by the Con-
vention on the Limitation Period in the International Sale 
of Goods. Article 46 (2) and (3), in contrast, limit the time 
within which the buyer must make a request for the remedies 
provided in these provisions; article 46 (1) requires a clear 
declaration that the buyer requests the performance of a con-
tractual obligation,11 but it does not limit the time for such 
notice. One tribunal held that this gap should be filled by 
redress to the UNIDROIT Principles (article 7.2.2), which 
require the request to be made within reasonable time.12 If a 
replacement is delivered, the buyer must examine it and give 
notice of any defect in the normal way (articles 38 and 39). 
Also articles 40 and 41 apply.13

DELIVERY OF SUBSTITUTE GOODS  
(ARTICLE 46 (2))

11.	 Article 46 (2) applies if (a) the seller has delivered 
non-conforming goods; (b) the non-conformity constitutes 
a fundamental breach of contract; and (c) the buyer has 
requested replacement of the non-conforming goods “either 
in conjunction with notice given under article 39 or within a 
reasonable time thereafter.” If these conditions are met, arti-
cle 46 (2) entitles the buyer to require delivery of substitute 
goods.14

12.	 Whether the goods are non-conforming must be deter-
mined by reference to article 35; a lack of conformity exists 
if the goods are defective, different from the goods required 
by the contract (aliud), improperly packaged, or deficient in 
quantity.15

13.	 A seller commits a fundamental breach by deliv-
ering non-conforming goods if the non-conformity sub-
stantially deprives the buyer of what the buyer is entitled 
to expect under the contract (article 25). A fundamental 
breach for purposes of article 46 (2) must be determined 
in the same way as it for purposes of avoidance of con-
tract under article 49 (1) (a), and in accordance with the 
general definition in article 25. Leading court decisions on 
what constitutes a fundamental breach (although rendered 
in respect of article 49) have held that a non-conformity 
concerning quality is not a fundamental breach of contract 
if the buyer can, without unreasonable inconvenience, use 
the goods or resell them, even with a rebate.16 Thus, e.g., 
the delivery of frozen meat that contained too much fat and 
water—and which therefore, according to expert opinion, 
was worth 25.5 per cent less than meat of the contracted 
for quality—was deemed not to constitute a fundamental 
breach of contract because the buyer could resell the meat 
at a lower price or could process it in an alternative man-
ner.17 If non-conforming goods cannot be used or resold 
with reasonable effort, however, there is a fundamental 
breach.18 The same is true where the goods suffer from a 
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21.	 After due notice of a lack of conformity, according to 
article 45 (1) (b), the buyer can claim damages (see also arti-
cle 48 (1), second sentence), and is not obliged to request 
repair, although a court has held that the buyer is entitled to 
damages only after having given the seller a chance to rem-
edy any non-conformity.35

defects.31 It has been held that the time limits of article 39 
apply to this notice,32 but a request to repair the new defects 
can be given within a reasonable time thereafter.33 A first 
notice within two weeks, a second notice after a month, 
and further notices after six and eleven months have been 
regarded as notices within a reasonable time.34
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Article 47

	 (1)	 The buyer may fix an additional period of time of reasonable length for perfor-
mance by the seller of his obligations. 

	 (2)	 Unless the buyer has received notice from the seller that he will not perform 
within the period so fixed, the buyer may not, during that period, resort to any remedy for 
breach of contract. However, the buyer is not deprived thereby of any right he may have to 
claim damages for delay in performance.

OVERVIEW

1.	 Article 47 (1) gives the buyer the right to fix an addi-
tional period of time (or Nachfrist according to its similarity 
to an institution in German law)1—beyond that provided for 
in the contract—within which the seller must perform its obli-
gations. The provision thus complements the right to require 
performance under article 46, but it has a particular associ-
ation with the right to avoid the contract under article 49.  
In fact, article 47 has practical significance primarily in con-
nection with the latter provision: article 49 (1) (b) provides 
that, if the seller fails to deliver by the expiration of the addi-
tional period of time fixed in accordance with article 47, the 
buyer can declare the contract avoided. Thus the fixing of 
an additional period of time paves the way for the avoid-
ance of the contract. This mechanism for avoiding the con-
tract, however, applies only in cases of non-delivery in its 
strict sense.2 Where the seller has delivered non-conforming 
goods, the fixing of an additional period for performance is 
neither necessary nor helpful to acquire a right to avoid the 
contract. In such cases, this right solely depends on whether 
the breach is fundamental.3

2.	 Article 47 (2) states that a buyer who fixes an addi-
tional period of time pursuant to the provision binds itself 
not to resort to other remedies during that period, although 
it retains the right to claim damages for delay in perfor-
mance that occurs during the period.4 This binding effect is 
intended to protect the seller who, in response to the buyer’s 
notice fixing an additional period for performance, may as 
a result prepare the performance during that period, per-
haps at considerable expense, and thus should be entitled 
to expect that the buyer will accept the requested perfor-
mance if it is not otherwise defective.5 Only if the seller 
informs the buyer that it will not perform during the addi-
tional period is the buyer be free to resort to other available  
remedies during the period, since in that case the seller 
needs no protection.

3.	 Article 47 allows the buyer to fix an additional period of 
time for performance of any obligation the seller has not per-
formed. The provision thus can be applied to all obligations 
the seller has agreed to fulfil. The granting of an additional 
period under article 47 functions as a step toward avoidance 
of the contract, however, only if the seller has violated its 
duty to deliver the goods.

FIXING OF ADDITIONAL PERIOD OF TIME  
(ARTICLE 47 (1))

4.	 The buyer is entitled, but not obliged, to fix an additional 
period for the seller’s performance under article  47  (1).6 
Where the seller has not delivered the goods by the due date, 
however, the buyer can benefit from fixing an additional 
period for the seller to perform his delivery obligations: the 
seller’s failure to deliver within the period properly so fixed 
allows the buyer to avoid the contract without having to show 
that the seller’s delay was a fundamental breach.7 There are 
even cases stating that, if a buyer has not granted an addi-
tional period of time in a late delivery situation, the buyer has 
no right to avoid the contract.8

5.	 The additional period of time fixed by the buyer must 
be of reasonable length to satisfy the requirements of arti-
cle 47 (1). An additional period of two weeks for the deliv-
ery of three printing machines from Germany to Egypt was 
deemed to be too short, whereas a period of seven weeks 
was regarded as reasonable.9 In a Danish-German car sale 
an additional period of three to four weeks for delivery was 
found to be reasonable.10 An international arbitration court 
found that an additional period of 10 days was not reason-
able when the period of production of the goods under the 
contract was eight months.11 With respect to the reason-
able time, all relevant circumstances of the case have to 
be taken into account (including the conduct of the par-
ties, negotiations and practices between them, and usages  
(article  8  (3)).12 If the buyer fixes an unreasonably short 
period for delivery courts have substituted a reasona-
ble period.13 Courts have also found the reasonableness 
requirement satisfied if the buyer, having previously fixed 
an unreasonably short period, thereafter waits for delivery 
until a reasonable period of time has expired before dis-
patching its notice of avoidance.14

6.	 The buyer must make clear that the seller has to per-
form within the additional time fixed in order to properly 
invoke article 47 and be entitled to avoid the contract if the 
seller does not deliver with the additional time.15 A clear 
expression that the buyer is granting a final deadline is nec-
essary (e.g. “final delivery date: 30 September 2002”).16 It 
has therefore been decided that a mere reminder demanding 
prompt delivery is not sufficient, since no additional time 
period for delivery had been fixed.17 On the other hand, it 
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lapse of the modified time for delivery is not necessarily the 
basis for avoidance of the contract. 

EFFECT OF FIXING AN ADDITIONAL PERIOD  
OF TIME (ARTICLE 47 (2))

9.	 The fixing of an additional period of time under arti-
cle 47 (1) initially benefits the seller, who thereby gains an 
extension of time for performance. Article 47 (2) provides 
that the buyer may not avoid the contract or reduce the price 
(see article 50) while the additional period of time lasts, 
unless the seller has declared that it is not able or willing to 
perform within the additional period23 or has made its per-
formance dependant of conditions not stipulated in the con-
tract.24 If the seller performs during the additional period 
of time the buyer must accept the performance. The buyer 
nevertheless retains the right to claim damages for losses 
caused by the delay of performance. If the seller does not 
perform within the additional period, the buyer may resort 
to any available remedy, including avoidance, under the 
conditions set by article 49. However, the additional time 
period does not prevent the parties from modifying their 
contract by agreement.25

has been held sufficient for purposes of article 47 (1) if the 
buyer accepts a new delivery date proposed by the seller pro-
vided the buyer makes clear that performance by that date is 
essential.18 The same result was reached in a case where the 
buyer accepted several requests from the seller to extend the 
time for delivery.19 Where a buyer tolerated the late delivery 
of several instalments of an instalment sale, it was held that 
the buyer’s behaviour was equivalent to the granting of an 
additional period of time.20

7.	 There is generally no requirement as to the form 
the buyer must employ in fixing the additional period of 
time—an approach that is consistent with article 11; where 
a reservation under article 96 is applicable, however, form 
requirements may have to be met. Where such a reservation 
does not apply, it is irrelevant whether the buyer’s extension 
of time was communicated in writing or orally, or was done 
by implication.21

8. 	 Whether an extension of time is the mere fixing of 
an additional time for performance (leaving the original  
delivery date, etc., intact), or is a modification of the original 
contract, is a matter of interpretation.22 In the latter case, the 
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in case of a serious breach the buyer is not entitled to declare 
the contract avoided as long as the seller has offered reme-
diation and as long as remediation is possible.5 It should be 
noted, however, that a breach is rarely fundamental when the 
failure of performance could easily be remedied.6 This rule, 
however, should not be misunderstood to mean that in each 
case the seller must be offered an opportunity to cure before 
the buyer can avoid the contract.7 The contract, however, may 
stipulate that avoidance is only available after the seller had 
the opportunity to remedy the defect.8 

3.	 The right to cure is only granted in certain circum-
stances—specifically, where the seller’s failure to perform 
can be remedied without unreasonable delay, without unrea-
sonable inconvenience to the buyer, and without uncertainty 
that the seller will compensate any costs the buyer may have 
advanced. It has been held that these conditions are satisfied 
if, e.g., defective motors can easily be cured in a short time 
and at minimal costs.9

4.	 It has been concluded, based on articles 46 and 48, that 
the seller is responsible for costs that the buyer incurs in con-
nection with the seller’s cure of defects in delivered goods.10

5.	 The willingness of the seller to cure a failure of perfor-
mance has been taken into account as a factor in determining 
whether a lack of quality amounts to a fundamental breach 
of contract.11 In the assessment of damages, furthermore, a 
court has taken into account the fact that the seller did not take 
the initiative to remedy defective goods; under article 74, the 
court concluded, the seller should have foreseen all necessary 
costs connected with the replacement of the defective goods.12

6. 	 Where the parties have agreed on a penalty for delayed 
performance, it has been held that cure under article 48 does 
not relieve the seller from paying a penalty beginning from 
the first day of delay.13

INTRODUCTION

1.	 Article 48 (1) gives the seller the so-called right to 
“cure,” which allows the seller to correct any failure to  
perform its obligations under the contract or under the  
Convention, and to do so even after the date for performance 
required under the contract, provided that the exercise of that 
right does not cause the buyer unreasonable inconvenience. 
If the seller has made an early non-conforming delivery, arti-
cle 37, in comparison, permits the seller to cure up to the 
required date for delivery. 

THE RIGHT TO REMEDY A FAILURE OF  
PERFORMANCE (ARTICLE 48 (1))

2.	 Article 48 (1) permits the seller to cure any failure of 
performance of any contractual obligation. This right to cure, 
however, is “subject to article 49”, the provision governing 
the buyer’s general right to avoid the contract. Avoidance 
of the contract, therefore, excludes the seller’s right to cure. 
Generally, it is for the buyer to decide whether or not the con-
tract should be avoided. The buyer may exercise a right to 
avoid without restriction from the seller’s right to cure.1 This 
approach is supported by article 48 (2) according to which the 
seller may ask whether the buyer will accept a cure2 and by 
article 49 (2) (b) (iii), which evidences that the buyer need not 
accept the seller’s offer to cure. Moreover, the buyer who is 
entitled to avoid the contract need not wait to see if the seller 
will cure, but may declare the contract avoided as soon as it 
suffers a fundamental breach3 (but see the notice procedure 
discussed in paragraphs 7-9, infra). There are courts, however, 
that have adopted the view that the buyer must first allow the 
seller to cure any breach (even a fundamental one) before 
avoiding, and who deny that there is a fundamental breach 
where the buyer has not given the seller the opportunity to 
remedy the failure of performance.4 One court held that even 

Article 48

	 (1)	 Subject to article 49, the seller may, even after the date for delivery, remedy at 
his own expense any failure to perform his obligations, if he can do so without unreason-
able delay and without causing the buyer unreasonable inconvenience or uncertainty of 
reimbursement by the seller of expenses advanced by the buyer. However, the buyer retains 
any right to claim damages as provided for in this Convention. 

	 (2)	 If the seller requests the buyer to make known whether he will accept perfor-
mance and the buyer does not comply with the request within a reasonable time, the seller 
may perform within the time indicated in his request. The buyer may not, during that period 
of time, resort to any remedy which is inconsistent with performance by the seller. 

	 (3)	 A notice by the seller that he will perform within a specified period of time is 
assumed to include a request, under the preceding paragraph, that the buyer make known 
his decision. 

	 (4)	 A request or notice by the seller under paragraph (2) or (3) of this article is not 
effective unless received by the buyer.
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the buyer may not during that period, resort to remedies 
inconsistent with the seller’s curing performance. 

9.	 A request for the buyer’s response to a proposed cure 
by the seller under article 48 (2) or (3) must specify the time 
within which the seller will perform. Without such a time 
frame for the proposed cure, the request does not have the 
effect specified in article 48 (2).16

10.	 As an exception to the dispatch principle in article 27, 
under article 48 (4) the buyer must receive a request for the 
buyer’s response to a proposed cure (or a notice of intent to 
cure deemed to include such a request under article 48 (3)),  
or the request or notice will not have the effect specified in 
article 48 (2). Article 27, however, applies to the buyer’s 
reply, which is therefore effective whether or not received, 
provided it is dispatched by appropriate means.17

11.	 One tribunal has relied on article 48 (2) where the seller 
had offered to retake the goods and repay the price after the 
buyer had given notice of defects; since the buyer had not 
responded to the offer, but had instead resold the allegedly 
non-conforming goods, the court regarded this as a waiver of 
the buyer’s rights.18 

RIGHT TO CLAIM DAMAGES

7.	 Even if the seller cures a failure of performance, the 
last sentence of article 48 (1) provides that the buyer retains 
the right to claim damages for losses suffered despite the 
cure. Therefore it has been held that a buyer was entitled 
to 10 per cent of the overall value of the sale as estimated 
damages when delivery was delayed and the buyer had to 
arrange for transportation of the goods.14

REQUEST TO REMEDY A FAILURE OF  
PERFORMANCE (ARTICLE 48 (2)-(4))

8.	 Under article 48 (2), the seller may give the buyer 
notice of its willingness to cure a failure of performance 
within a particular time, and may request that the buyer 
“make known whether he will accept” the cure. According 
to article 48 (3), a notice indicating the seller’s willingness 
to cure is deemed to include such a request. If the buyer does 
not respond to such a request within a reasonable time (or, 
presumably, consents to the request),15 the seller may cure 
within the time indicated and, pursuant to article 48 (2),  
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Article 49

	 (1)	 The buyer may declare the contract avoided: 

	 (a)	 If the failure by the seller to perform any of his obligations under the contract or 
this Convention amounts to a fundamental breach of contract; or 

	 (b)	 In case of non-delivery, if the seller does not deliver the goods within the addi-
tional period of time fixed by the buyer in accordance with paragraph (1) of article 47 or 
declares that he will not deliver within the period so fixed. 

	 (2)	 However, in cases where the seller has delivered the goods, the buyer loses the 
right to declare the contract avoided unless he does so: 

	 (a)	 In respect of late delivery, within a reasonable time after he has become aware 
that delivery has been made; 

	 (b)	 In respect of any breach other than late delivery, within a reasonable time:

		  (i)    After he knew or ought to have known of the breach;

		  (ii)   After the expiration of any additional period of time fixed by the buyer in 
accordance with paragraph (1) of article 47, or after the seller has declared that he will not 
perform his obligations within such an additional period; or 

		  (iii)  After the expiration of any additional period of time indicated by the seller 
in accordance with paragraph (2) of article 48, or after the buyer has declared that he will 
not accept performance.

OVERVIEW

1.	 Article 49 is one of the most important CISG provi-
sions. It specifies the conditions under which the buyer is 
entitled to declare the contract avoided and can, by unilateral 
act, terminate the contractual relationship. Avoidance under 
article 49 is available in two situations: 1) if the seller’s 
failure to perform its contractual obligations amounts to a 
fundamental breach of contract as defined in article 25 (arti- 
cle 49 (1) (a)); or 2) where the goods have not been delivered, 
if the seller fails to deliver them within an additional period 
of time fixed in accordance with article 47 (article 49 (1) (b)).

2.	 Avoidance of the contract is a remedy of last resort 
(ultima ratio) that is available when the buyer can no 
longer be expected to continue the contract.1 A contract is 
avoided only when the buyer provides notice of avoidance 
(article  26). In cases of non-delivery, the buyer is entitled 
to avoid the contract at any time after all prerequisites for 
avoidance have been met. If the seller has delivered the 
goods, however, the buyer loses the right to avoid the con-
tract if the buyer does not exercise it within the reasonable 
time periods specified in article 49 (2). The buyer may also 
lose its right of avoidance if a return of the goods in their 
original condition is no longer possible (see article 82 and 
the exceptions stated there).2

3.	 In many circumstance, avoidance, along with the rights 
that accompany it (see the next paragraph), is only one of 
the remedies available to the buyer; other potential remedies 
include the right to request performance (article 46), to reduce 

the price (article 50), or to claim damages as appropriate where 
the contract is not avoided. If different remedies are available 
to the buyer, the buyer is free to choose among them.3

4. 	 Rightful avoidance of the contract plays a role not only 
as a remedy in itself, but also with respect to other provi-
sions. It is a prerequisite for the assessment of damages 
under articles 75 and 76,4 as well as for the right to request 
restitution of performance that has already been rendered 
under the contract (article 81 (2)). 

AVOIDANCE IN GENERAL

5.	 The buyer must declare the contract avoided. There is 
no automatic termination of contract.5 The declaration must 
be by means of a notice (article 26). No specific form is pre-
scribed for that notice,6 although form requirements may be 
relevant if the reservation under articles 12 and 96 applies. 
A notification by facsimile has been held to suffice;7 it is not 
necessary to institute legal proceedings to make the decla-
ration.8 The notice must clearly express that the buyer now 
treats the contract as at an end.9 A mere announcement of 
future termination, a statement urging delivery, or merely 
returning the goods without comment does not suffice.10  
A communication that asked the seller to cease deliveries 
until certain price issues were solved was also held insuffi-
cient.11 Commencing a law suit claiming avoidance of con-
tract has been treated as notice of avoidance.12 The same has 
been found if the buyer refuses the goods or requests the 
repayment of the price13 or cancels the order.14
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and on the additional provisions of the Convention. For 
instance, buyers are not normally justified in expecting that 
delivered goods will comply with regulations and official 
standards in the buyer’s country.25 Unless otherwise agreed, 
it is generally the standards in the seller’s country that deter-
mine whether goods are fit for their ordinary purpose (arti-
cle 35 (2) (a)).26 Therefore, e.g., the delivery of mussels 
with a cadmium level exceeding standards in the buyer’s 
county was not regarded as a breach, let alone a fundamental 
breach, since the buyer could not reasonably have expected 
the seller to meet those standards (which were not shown to 
apply in the country of the seller) and since the consumption 
of the mussels in small amounts did not endanger a consum-
er’s health.27 There are, however, exceptions where it has 
been stated that the standards or provisions of the buyer’s 
country are impliedly applicable—namely, where the same 
standards or provisions exist in the seller’s country as well, 
where the buyer informed the seller about such standards 
or provisions relying on the seller’s expert knowledge (see 
also article 35 (2) (b)), or the seller had knowledge of those 
standards or provisions due to special circumstances.28 

12.	 A fundamental breach occurs only if the party in 
breach could reasonably foresee the substantial deprivation 
of expectations resulting from the breach (article 25). Even 
if the seller did not in fact foresee that the breach would 
deprive the buyer of most or all of the benefit of the contract, 
the breach remains fundamental if a reasonable person in the 
same conditions would have foreseen such a result. Article 25  
does not state the time as of which the foreseeability of the 
consequences of the breach should be determined. One deci-
sion has determined that the time of the conclusion of the 
contract is the relevant time.29

SPECIFIC INSTANCES OF FUNDAMENTAL BREACH

13.	 Guidelines have developed in case law that may help, 
to some extent, in determining whether or not a breach of 
contract qualifies as fundamental.30 It has been found on var-
ious occasions that final non-delivery by the seller consti-
tutes a fundamental breach of contract unless the seller has 
a justifying reason to withhold its performance.31 However, 
if only a minor part of the contract is left unperformed— 
e.g., one of several instalments is not supplied—the breach 
is not fundamental unless the performed part is, absent the 
missing performance, of no use to the buyer.32 On the other 
hand, the serious, definitive and unjustified refusal of the 
seller to fulfil its contractual obligations amounts to a fun-
damental breach.33 It has been also held that a complete and 
final failure to deliver the first instalment in an instalment 
sale gives the buyer reason to believe that further instal-
ments will not be delivered, and that therefore a fundamental 
breach of contract was to be expected.34

14.	 As a rule, late performance does not by itself consti-
tute a fundamental breach of contract.35 Only when the time 
for performance is of essential importance—either because 
that is so stipulated between the parties36 or because timely 
performance is critical in the circumstances (e.g., seasonal 
goods)37—will delay amount to a fundamental breach. In a 
case where the parties had agreed on the “fastest possible” 
delivery, a delay after the buyer had already prepaid a certain 
sum has been regarded as a fundamental breach.38 

6.	 In a case where the seller seriously and finally refused 
performance of the contract and it was clear that the buyer 
did not insist on performance, a court has regarded the  
buyer’s express declaration of avoidance as dispensable.15 

7.	 Because the declaration of avoidance must be unequi
vocal it has been held that it cannot be made under a condi-
tion.16 However, a binding declaration of future avoidance 
should the seller fail to perform within an additional period 
of time was held perfectly valid.17 

8.	 Where a buyer wishes to avoid because the seller has 
delivered goods that are non-conforming or subject to third 
party rights, not only must the seller’s breach constitute a 
fundamental breach of contract but also the buyer must have 
given notice of the lack of conformity or of the third-party 
claim in accordance with articles 39 and 43 (1) (unless such 
notice was excused under articles 40 or 43 (2)). The buyer 
loses the right to avoid the contract if he fails to comply with 
the notice requirement.18

9. 	 A tribunal held that the buyer can revoke its declaration 
of avoidance (which normally brings the contract to an end) 
if the seller has unjustifiably refused the avoidance.19 In a 
similar vein, another court held that even after a declaration 
of avoidance the contract still existed where the buyer later 
accepted the goods and resold them.20 

AVOIDANCE FOR FUNDAMENTAL BREACH  
(ARTICLE 49 (1) (a))

10.	 Under article 49 (1) (a) any fundamental breach as 
defined in article 25 justifies the avoidance of the contract. 
Thus in order for the buyer to have proper grounds to avoid 
the contract under article 49 (1) (a), the seller must have 
failed to perform an obligation (i.e., have breached), and 
the seller’s non-performance must substantially deprive the 
buyer of what he was objectively entitled to expect under the 
contract. The consequences of the seller’s non-performance 
must be determined in light of all of the circumstances of 
the case. Some courts omit nevertheless to verify within the 
context of the avoidance of the contract whether the breach 
is fundamental.21

11.	 A fundamental breach requires, first, that the seller has 
violated a duty it was obliged to perform either under the 
contract, according to trade usages or practices established 
between the parties, or under the Convention. It is, however, 
no breach where the seller rightfully withholds delivery 
because the buyer did not make the agreed prepayment22 or 
itself declared the contract avoided without being entitled 
thereto.23 The seller’s non-performance of an agreed-upon 
duty beyond the core duty of delivering conforming goods 
(see article 30) can also suffice—for instance, the violation 
of duties under an exclusive sales contract.24 Breach of an 
additionally-agreed duty entitles the buyer to avoid the con-
tract if the breach is fundamental, i.e. if it deprives the buyer 
of the main benefit of the contract. In order to be “fundamen-
tal,” the breach must frustrate or essentially deprive the buyer 
of its justified contract expectations; what expectations are  
justified depends on the specific contract and the risk allo-
cation envisaged by the contract provisions, on usages and 
established practices between the parties (where they exist), 
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allow avoidance even if the goods could easily be replaced 
or if the seller immediately tenders conforming goods.53  
It was also held to constitute a fundamental breach where 
the seller delivered genetically modified soya contrary to a 
contractual guarantee.54 

19.	 Defects in documents relating to the goods constitute a 
fundamental breach if they fundamentally impair the buyer’s 
ability to resell or otherwise deal in the goods.55 If the buyer 
itself can easily cure the defects in the document, e.g. by 
requesting new documents, however, the breach will not be 
considered fundamental.56 The mere delayed delivery of the 
required documents is generally no fundamental breach even 
if the documents are delivered after the expiry of  a letter of 
credit under which they should be presented unless the par-
ties have made time of the essence.57

20.	 Violation of contractual obligations other than the 
aforementioned ones can also amount to a fundamental 
breach. Such a breach is fundamental if it deprives the 
buyer of the main benefit of the contract and that result 
could reasonably have been foreseen by the seller. Thus a 
court has held that the delivery of false certificates of origin 
did not constitute a fundamental breach if the goods were 
nevertheless merchantable and if the buyer itself could eas-
ily get the correct certificates.58 Likewise, the unjustified 
denial of contract rights of the other party—e.g. denying 
the validity of a retention of title clause and of the seller’s 
right to possession of the goods,59 or the unjustified denial 
of a valid contract after having taken possession of the 
goods60—can amount to a fundamental breach of contract. 
Avoidance has also been permitted when resale restrictions 
were violated in a substantial fashion.61 A tribunal found 
a fundamental breach in the seller’s unilateral change of 
the means of transport (sea transport instead of agreed air 
transport, which delayed delivery of medical equipment 
by 12 days) and delayed delivery of documents (which 
impaired customs clearance).62 

AVOIDANCE FOR NON-DELIVERY DURING  
ADDITIONAL PERIOD OF TIME  

(ARTICLE 49 (1) (b))

21.	 Article 49 (1) (b) states a second ground for avoid-
ance of contract, applicable only in cases of non-delivery: 
the buyer can avoid if the seller does not deliver within the 
additional period of time for delivery that the buyer has 
fixed under article 47 (1).63 The buyer can also avoid the 
contract if the seller declares that it will not deliver within 
the additional period so fixed. In the latter case, a court 
held, the buyer can avoid the contract immediately after 
the seller’s final refusal to perform even if the additional 
period (Nachfrist) has not yet lapsed.64 It was likewise held 
that avoidance is available where the seller makes deliv-
ery dependant on a further consideration to which it is not 
entitled.65 If the seller categorically denies its obligation 
to perform, the buyer is entitled to avoidance without any 
further Nachfrist.66 

22.	 Where a delay in delivery does not constitute a funda-
mental breach (see paragraphs 14-15 above), the buyer must 
fix a (reasonable) additional period of time in order to have 
the right to avoid. Only after the additional time has lapsed 

15.	 A fundamental breach has also been found where the 
length of a delay in performance approached, in its effect, 
non-performance—for instance where the agreed delivery 
date was one week and the seller had delivered only one 
third of the goods after two months.39 Even if a delay in 
delivery is not shown to be a fundamental breach, article 47 
of the Convention allows the buyer to fix an additional rea-
sonable period of time for delivery beyond the contractual 
due date, and if the seller fails to deliver by the end of the 
additional period the buyer may declare the contract avoided 
under article 49 (1) (b).40 A seller’s failure to deliver within 
an additional period set pursuant to article 47, therefore, is 
the equivalent of a fundamental breach of contract.

16.	 The most challenging issues in determining whether 
a breach is fundamental arise with respect to the delivery 
of defective goods. Court decisions on this point have con-
cluded that a non-conformity relating to quality remains 
a mere non-fundamental breach of contract as long as the 
buyer, without unreasonable inconvenience, can use the 
goods41 or resell them, even if the resale requires a rebate.42 
Thus, e.g., the delivery of frozen meat with an excessive fat 
and water content—and which, therefore, was worth 25.5 per  
cent less than meat of the contracted-for quality, accord-
ing to expert opinion—was not regarded as a fundamental 
breach of contract since the buyer could resell the meat at 
a lower price or could otherwise make use of it.43 On the 
other hand, if the non-conforming goods cannot be used or 
resold using reasonable efforts, the delivery constitutes a 
fundamental breach and entitles the buyer to declare the con-
tract avoided.44 It has been held that a buyer who normally 
does not deal with goods of inferior quality is not obliged to 
accept them, but may avoid the contract.45 The buyer was 
also permitted to avoid the contract where the goods suf-
fered from a serious defect that could not be repaired, even 
though they were still useable to some extent (e.g. flowers 
which should bloom the whole summer but did so only for 
part of the season).46 A fundamental breach has also been 
found, without reference to whether resale or alternative 
use was possible for the buyer, when the goods had major 
defects and the buyer required the goods for manufacturing 
its own products.47 The same result was reached where the 
non-conformity resulted from the seller adding substances 
to the goods, the addition of which was illegal in the country 
of both the seller and the buyer.48 The  rules governing the 
delivery of non-conforming goods apply equally if the seller 
delivers the wrong goods (i.e., an aliud).49

17.	 Special problems arise when the goods are defective, 
even seriously defective, but repairable. Some courts have 
held that a lack of conformity that can easily be repaired does 
not constitute a fundamental breach.50 If the seller offers and 
effects speedy repair or replacement without inconvenience 
to the buyer, several decisions have denied a fundamental 
breach.51 This is consistent with the seller’s right to cure 
under article 48 of the Convention. If repair is delayed or 
causes the buyer unreasonable inconvenience, however, a 
breach that would otherwise qualify as fundamental remains 
fundamental. Furthermore, a fundamental breach cannot be 
denied merely because the buyer did not  first request the 
seller to cure the defective performance.52

18.	 Where goods for human consumption are defective so 
that they are dangerous when consumed, the courts regularly 
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within 48 hours after late delivery of an installment.77 A dec-
laration of avoidance made three weeks after notice of lack 
of conformity under article 39, furthermore, was considered 
timely.78 In one case the court found that the buyer had not 
exceeded a reasonable period for the submission of the claim 
of avoidance of the contract, since it had sent its reply to 
the seller six days after receiving a letter from the seller, 
which was the point at which the fundamental breach of the 
contract had taken place.79 In another case, surprisingly, a 
court has accepted that a period of two years was reasona-
ble, which recalls oddly the time limit for reporting a lack of 
conformity (article 39 (2) of the CISG).80

24.	 Even if avoidance is time-barred under article 49 (2),  
a court has held, the buyer may request price reduction under 
article 50.81 This reduction may be to zero where the goods 
have no value at all.82 In that situation, price reduction could 
have almost the same effect as avoidance, except that it does 
not oblige the buyer to return the goods.83 

BURDEN OF PROOF

25.	 It has been observed that, to justify avoidance of 
contract, the burden is on the buyer to prove that the sell-
er’s breach of contract was fundamental and substantially 
deprived the buyer of what it was entitled to expect under the 
contract.84 Furthermore, the buyer must prove that it declared 
avoidance and dispatched the required notice.85 However, 
where the seller argues that the fundamental breach was 
not foreseeable, it is generally his burden to prove this fact.  
If then the buyer counter-argues that the seller should have 
known specific requirements in the buyer’s production 
procedure, the buyer must at least substantiate the circum-
stances which allow this inferenceinference.86

OTHER PROCEDURAL ASPECTS

26.	 Under U.S. procedural law, a dispute between the par-
ties over the fundamentality of a breach has prevented the 
court from rendering a summary judgment.87

can the buyer avoid the contract.67 No fixing of an additional 
period of time, however, is necessary where the time for 
delivery is of the essence of the contract.68 

PERIOD OF TIME FOR DECLARATION OF  
AVOIDANCE WHEN GOODS HAVE BEEN  

DELIVERED (ARTICLE 49 (2))

23.	 Generally the buyer is not required to declare the con-
tract avoided within a certain period of time; he can do so at 
any time if a ground for avoidance exists.69 This principle 
is, however, subject to a limitation under article 49 (2) if the 
goods have been delivered. In such a case, the buyer must 
declare avoidance within a reasonable time. The moment as of 
which the reasonable time begins to run differs depending on 
whether the breach involves late delivery or a different kind of 
breach. In case of late delivery the period starts when the buyer 
becomes aware that delivery was made (article 49 (2) (a)).  
In case of other breaches the reasonable period of time for 
declaring the contract avoided starts running when the buyer 
becomes aware or ought to have been aware of the breach.70 
To be aware, it was held, means that the buyer knows the 
fact of the breach and its scope, so that the buyer can assess 
whether or not the breach is fundamental.71 If, however, the 
buyer has fixed an additional period for delivery in accord-
ance with article 47 (1), or if the seller has set a period for 
cure in accordance with article 48 (2), the buyer’s reasona-
ble time for avoidance begins to run from the expiration of 
the fixed period. Five months after the buyer was informed 
of the breach has been found not to constitute a reasona-
ble period for declaring avoidance under article 49 (2) (b);72 
an avoidance declaration made eight weeks after the buyer 
became aware of the breach has been held too late;73 and 
avoidance eight months after the latest time that the buyer 
knew or ought to have known of the seller’s alleged breach 
has been deemed untimely.74 On the other hand, a month, 
five weeks, and one to two months has been regarded as a 
reasonable period of time to declare the contract avoided 
under article 49 (2) (b).75 A declaration of avoidance made 
after several extensions of time for performance had been 
granted was found to be timely,76 as was a declaration given 
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Article 50

	 If the goods do not conform with the contract and whether or not the price has already 
been paid, the buyer may reduce the price in the same proportion as the value that the 
goods actually delivered had at the time of the delivery bears to the value that conforming 
goods would have had at that time. However, if the seller remedies any failure to perform 
his obligations in accordance with article 37 or article 48 or if the buyer refuses to accept 
performance by the seller in accordance with those articles, the buyer may not reduce  
the price.

OVERVIEW

1.	 Article 50 provides for the remedy of price reduction 
when the seller has delivered goods that do not conform with 
the contract. In these circumstances, the buyer then may 
reduce the price in proportion to the reduced value of the 
goods. The remedy is, however, not available if the seller 
has cured the defects in the goods under articles 37 or 48,  
or if the buyer has refused the seller the opportunity for  
such cure.

2.	 Price reduction is one of the buyer’s remedies. It may 
offer the buyer an alternative to the right to request specific 
performance, damages or avoidance. To the extent these 
remedies are alternatives, the buyer is free to choose among 
them.1 Price reduction may be requested even if the reason-
able period of time to avoid the contract (article 49 (2))  
has expired.2 Instead of, or together with, price reduction, 
the buyer is entitled to claim damages for any remaining 
loss.3 

PREREQUISITES FOR PRICE REDUCTION

3.	 Article 50 applies when goods that have been deliv-
ered do not conform to the contract.4 Non-conformity is 
to be understood in the sense of article 35, i.e., defects as 
to quantity,5 quality, description (aliud) and packaging. 
It thus applies  if inadequate or unsafe packaging causes 
the destruction or deterioration of the goods.6 In addition, 
defects in documents relating to the goods can be treated 
as a case of non-conformity.7 The remedy of price reduc-
tion is, however, not available if the breach of contract  
is based upon late delivery8 or the violation of any obliga-
tion of the seller other than the obligation to deliver con-
forming goods.

4.	 Price reduction applies whether the non-conformity 
constitutes a fundamental or a simple breach of contract, 
whether or not the seller acted negligently, and whether 
or not the seller was exempted from liability under arti-
cle 79. Thus even where damages are excluded because of 
article  79, price reduction may be available. Furthermore, 
the remedy does not depend on whether the buyer has paid 
the price.9 However, the parties may exclude the remedy of 
price reduction (and other remedies). A cheap price alone is 
no indication of an agreed exclusion but may support other 

indicia in this direction.10 In the used car trade, a widespread 
international usage is that any guarantee is excluded; but this 
exclusion does not apply if the seller does not disclose facts 
such as prior accidents or acts of sabotage which can impair 
the quality of the vehicle and of which the seller was aware.11

5.	 Price reduction presupposes, however, that the buyer 
has given notice of the lack of conformity of the goods in 
accordance with article 39 (or 43).12 Without due notice 
the buyer is not allowed to rely on the lack of conformity 
and loses all remedies.13 Article 44 establishes an exception 
where the buyer can reasonably excuse its failure to give 
notice of defects, in which case the buyer retains the right to 
reduce the price under article 50 (or to claim damages other 
than damages for loss of profit).14

6.	 It has been observed that article 50 requires that the 
buyer express its intention to reduce the price.15 The buy-
er’s refusal to pay the price has been regarded as a sufficient 
expression to claim price reduction, and to reduce the price 
to zero.16

7.	 The second sentence of article 50 states the more or less 
self-evident rule that the remedy of price reduction is not 
available if the seller has remedied any lack of conformity 
either under article 37 (cure in case of early delivery) or 
under article 48 (cure after date for delivery). The same 
result obtains if the buyer refuses to accept performance 
when the seller has offered cure in accordance with arti- 
cles 37 or 48.17

8.	 As provided in article 45 (2), an aggrieved buyer can 
combine different remedies; consequently, the buyer can 
claim price reduction along with a damages claim. How-
ever, where damages are claimed in combination with price 
reduction, damages can only be awarded for loss other than 
the reduced value of the goods, since this loss is already 
reflected in the price reduction.18

CALCULATION OF PRICE REDUCTION

9.	 The amount of price reduction must be calculated as a 
proportion: the contract price is reduced in the same propor-
tion as the value that the non-conforming delivered goods 
bears to the value that conforming goods would have. The 
relevant value is determined as of the date of actual delivery 
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at the place of delivery.19 Where the insufficient packaging 
of bottles made them completely useless (because they were 
cracked or unsterile), their value was not the value at the 
time before transport, but after the bottles had reached their 
destination.20 

10.	 In cases where the delivered goods have no value at 
all, the price can be reduced to zero.21 The buyer retains this 
possibility even if it has lost its right to declare the contract 
avoided due to the lapse of time (article 49 (2)).22 Price 
reduction could then have almost the same effect as (the pre-
cluded remedy of) avoidance except that it does not oblige 
the buyer to return the goods.23

11.	 The parties are free to agree on a specific way to  
calculate the reduction in value. Where the parties agreed 
that the buyer would resell non-conforming goods at the 
best possible price, it was held that the buyer could reduce 
the original contract price by the difference produced by 
the resale.24 

12.	 If disputed by the parties and not otherwise deter-
minable, the respective values can be assessed by expert 
witnesses.25

PLACE OF PERFORMANCE

13.	 The place of performance of the remedy of price reduc-
tion is where the goods were delivered.26

REPAYMENT OF PREPAID PRICE

14.	 It has been held that, if the buyer has already paid the 
price, article 50 can be the basis for the buyer’s recovery 
claim.27 This is indicated by the wording “whether or not 
the price has already been paid” in article  50. One court, 
however, found that CISG does not cover the case where the 
buyer has already paid the price but is entitled to request a 
price reduction and a respective repayment from the seller.28 
According to this court, the buyer can recover that money if 
the applicable national law on unjust enrichment or restitu-
tion so provides.29 

BURDEN OF PROOF

15.	 It has been indicated that the buyer bears the burden to 
prove the reduction in value.30

Notes

	 1 CLOUT case No. 724 [Oberlandesgericht Koblenz, Germany, 14 December 2006].
	 2 Ibid.; CLOUT case No. 938 [Kantonsgericht des Kantons Zug, Switzerland, 30 August 2007].
	 3 See CLOUT case No. 935 [Handelsgericht des Kantons Zürich, Switzerland, 25 June 2007]; CLOUT case No. 938 [Kantonsgericht des 
Kantons Zug, Switzerland, 30 August 2007].
	 4 U.S. District Court, Southern District Court of New York, 6 April 1994, Unilex; CLOUT case No. 377 [Landgericht Flensburg, Germany, 
24 March 1999] (see full text of the decision).
	 5 Including the weight of the goods; see U.S. District Court, Southern District Court of New York, 6 April 1994, Unilex.
	 6 CLOUT case No. 724 [Oberlandesgericht Koblenz, Germany, 14 December 2006] (seller’s insufficient packaging of the goods (bottles) 
led to cracking and lack of sterility during transport].
	 7 Article 48, to which article 50 refers, provides for the cure of non-conforming documents. See the Digest for article 48, paragraph 2.
	 8 Landgericht Düsseldorf, Germany, 5 March 1996, Unilex.
	 9 See Official Records of the United Nations Conference on Contracts for the International Sale of Goods, Vienna, 10 March-11 April 1980 
(United Nations publication, Sales No. E.81.IV.3), 42, paragraph 5.
	 10 See Bundesgericht, Switzerland, 26 March 2013, Internationales Handelsrecht 2014, 187 = CISG-online No. 2561.
	 11 Ibid. 
	 12 CLOUT case No. 56 [Canton of Ticino Pretore di Locarno Campagna, Switzerland, 27 April 1992]; CLOUT case No. 432 [Land
gericht Stendal, Germany, 12 October 2000]; CLOUT case No. 487 [Tribunal Provincial de Barcelona, sección 4, Spain, 12 September 
2001]; CLOUT case No. 721 [Oberlandesgericht Karlsruhe, Germany, 8 February 2006]; CLOUT case No. 724 [Oberlandesgericht Koblenz,  
Germany, 14 December 2006]. See also CLOUT case No. 958 [Federal Court of Australia, Australia, 24 October 2008] (obiter dicta).
	 13 CLOUT case No. 48 [Oberlandesgericht Düsseldorf, Germany, 8 January 1993]; CLOUT case No. 273 [Oberlandesgericht München,  
Germany, 9 July 1997]; CLOUT case No. 303 [Arbitration Court of the International Chamber of Commerce, 1994 (Arbitral award   
No.  7331)]; CLOUT case No. 343 [Landgericht Darmstadt, Germany, 9 May 2000] (see full text of the decision); CLOUT case  
No. 397 [Audiencia Provincial de Pamplona, seccion 3, Spain, 27 March 2000]; CLOUT case No. 800 [Tribunal Supremo, sección 1a, Spain, 
16 May 2007].
	 14 In this respect, see, for example, CLOUT case No. 303 [Arbitration Court of the International Chamber of Commerce, 1994 (Arbitral 
award  No. 7331)]; CLOUT case No. 273 [Oberlandesgericht München, Germany, 9 July 1997].
	 15 CLOUT case No. 83 [Oberlandesgericht München, Germany, 2 March 1994].
	 16 CLOUT case No. 724 [Oberlandesgericht Koblenz, Germany, 14 December 2006].
	 17 CLOUT case No. 282 [Oberlandesgericht Koblenz, Germany, 31 January 1997].
	 18 CLOUT case No. 248 [Bundesgericht, Switzerland, 28 October 1998] (see full text of the decision).



	 Part three.  Sale of goods	 239

	 19 CLOUT case No. 56 [Canton of Ticino Pretore di Locarno Campagna, Switzerland, 27 April 1992]; CLOUT case No. 175 [Oberland-
esgericht Graz, Austria, 9 November 1995] (see full text of the decision). See also CLOUT case No. 1018 [Hof van Beroep Antwerpen, 
Belgium, 4 November 1998].
	 20 CLOUT case No. 724 [Oberlandesgericht Koblenz, Germany, 14 December 2006].
	 21 Supreme Court of Western Australia, Australia, 17 January 2003 (Ginza Pte. Ltd v. Vista Corporation Pty. Ltd), available on the Inter-
net at www.cisg.law.pace.edu; CLOUT case No. 724 [Oberlandesgericht Koblenz, Germany, 14 December 2006]; CLOUT case No. 747  
[Oberster Gerichtshof, Austria, 23 May 2005]; CLOUT case No. 774 [Bundesgerichtshof, Germany, 2 March 2005]; CLOUT case No. 825 
[Oberlandesgericht Köln, Germany, 14 August 2006]; CLOUT case No. 938 [Kantonsgericht des Kantons Zug, Switzerland, 30 August 2007].
	 22 CLOUT case No. 724 [Oberlandesgericht Koblenz, Germany, 14 December 2006].
	 23 Ibid.
	 24 CLOUT case No. 825 [Oberlandesgericht Köln, Germany, 14 August 2006].
	 25 Tribunal of International Commercial Arbitration at the Russian Federation Chamber of Commerce and Industry, Russian Federation,  
27 April 2005, CISG-online No. 1500.
	 26 CLOUT case No. 295 [Oberlandesgericht Hamm, Germany, 5 November 1997].
	 27 CLOUT case No. 29 [U.S. Bankruptcy Court, Oregon, United States, 29 March 2004 (In re Siskiyou Evergreen, Inc.)]. See also (although 
without discussion), International Commercial Tribunal at the Russian Federation Chamber of Commerce and Industry, Russian Federation, 
23 March 2005, English translation available on the Internet at www.cisg.law.pace.edu; Commentary of the Secretariat to [then] article 46, 
paragraph 5.
	 28 CLOUT case No. 894 [Bundesgericht, Switzerland, 7 July 2004].
	 29 Ibid.
	 30 CLOUT case No. 938 [Kantonsgericht des Kantons Zug, Switzerland, 30 August 2007].



240	 UNCITRAL Digest of Case Law on the United Nations Convention on Contracts for the International Sale of Goods

3.	 The availability of remedies pursuant to article 51 
presupposes that the buyer has given notice of the lack 
of  conformity as required by article 39.16 This notice 
requirement also applies in cases where the seller has 
delivered only a part of the goods.17

REMEDIES FOR PARTIAL  
NON-PERFORMANCE

4.	 With regard to a non-conforming part of delivered 
goods, article 50 provides that the buyer is entitled to any 
of the remedies referred to in articles 46-50. The require-
ments for these provisions to apply must, however, be 
satisfied in each case. Thus if the buyer wants to declare 
avoidance with regard to a part of delivered goods that 
do not conform with the contract then their lack of qual-
ity must constitute a fundamental breach—i.e., the non- 
conforming goods must be of no reasonable use to the 
buyer.18 On the other hand, the fixing of an additional 
period of time for the delivery of conforming goods 
cannot help establish a right of avoidance because arti- 
cle 49 (1) (b) applies only in case of non-delivery, but 
not in case of delivery of defective goods.19 Partial delay 
in delivery does not generally constitute a fundamental 
partial breach of contract, and therefore does not entitle 
the buyer to avoid the part of the contract relating to the 
delayed portion. The buyer may, however, fix an additional 
period of time for delivery of the missing part, and may 
declare the contract partially avoided when delivery is 
not effected during the period so fixed (article 49 (1) (b)).  
Partial non-delivery by the contractual delivery date 
amounts to a fundamental breach with regard to the miss-
ing part only if the buyer has a special interest in deliv-
ery exactly on time, and if the seller could foresee that 
the buyer would prefer non-delivery instead of late deliv-
ery.20 It has been held that a delivery that included some 
defective shoes (approximately 20 per cent of those that 
the buyer resold) constituted a fundamental breach of the 
entire contract, because the buyer justifiably feared that a 
significant percentage of the shoes that remained unsold 
would also prove to be defective (the defects became 
apparent only after some months of use); the court also 
took into account the possibility that further sales of possi-
bly defective shoes would impair the buyer’s reputation.21 

OVERVIEW

1.	 Article 51 deals with partial non-delivery and delivery of 
partially non-conforming goods. In such cases, article 51 (1) 
permits the buyer’s remedies to be applied just to that part of 
a delivery that was not properly performed. Among the buy-
er’s remedies that can be applied to the non-conforming part 
of a delivery is avoidance of the contract, provided there has 
been a fundamental breach with respect to the non-conform-
ing portion of the delivery (see paragraph 4 below). Where 
partial avoidance is employed, the rest of the contract remains 
unimpaired. Under article 51 (2), the entire contract can be 
declared avoided only if the partial non-performance amounts 
to a fundamental breach of the entire contract.1 Article 51 thus 
restricts the availability of avoidance to the defective part of 
the delivery, unless the demanding standard for avoidance of 
the entire contract is satisfied (see paragraph 7 below); other 
requirements for avoidance that restrict the availability of 
the remedy—including the requirement of notice declaring 
avoidance and an exercise of the remedy within a reasonable 
time—also apply. 

PREREQUISITES

2.	 Article 51 presupposes that the seller has breached 
the contract either by delivering fewer goods than con-
tracted for2 or by delivering goods that, in part, do not con-
form with the contract under article 35.3 The application 
of article 51 requires that the delivered goods consist of 
separable parts, each of which could be used alone and 
independently4 e.g., some tons of cucumber,5 a shipment 
of tiles,6 textiles,7 quantities of stainless steel wire,8 scaf-
fold fittings,9 computer software missing certain modules,10 
many pairs of shoes,11 or even a complete automatic assem-
bly line for batteries for which the contracted spare parts 
were missing.12 In case of a defective piece of machinery, 
article 51 has been found to apply when the piece forms an 
independent part of the contracted-for goods.13 It has been 
held that, as an initial matter,  it is the parties’ agreement 
that determines whether separable goods should treated as 
a single entity or as multiple units.14  Where the good forms 
a single entity, for instance a spinning factory, article 51 is 
not applicable. If separable parts of the entity are defective, 
partial avoidance with respect to the defective part was 
held to be excluded.15

Article 51

	 (1)	 If the seller delivers only a part of the goods or if only a part of the goods deliv-
ered is in conformity with the contract, articles 46 to 50 apply in respect of the part which 
is missing or which does not conform. 

	 (2)	 The buyer may declare the contract avoided in its entirety only if the failure to 
make delivery completely or in conformity with the contract amounts to a fundamental 
breach of the contract.
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AVOIDANCE OF THE ENTIRE CONTRACT  
(ARTICLE 51 (2))

7.	 As provided in article 51 (2), in case of partial 
non-delivery or partial non-conforming delivery the buyer can 
avoid the entire contract only if the seller’s breach constitutes 
a fundamental breach of the entire contract. Thus to justify 
avoidance of the whole contract the partial breach must deprive 
the buyer of the main benefit of the whole contract (article 25). 
Such an effect from a partial breach, however, is the exception 
rather than the rule.26 Where the seller had delivered only half 
of the contracted-for goods, it was held that this might consti-
tute a fundamental breach of the entire contract.27

8.	 A court has held that the principle expressed in  
article  51 (2) can be applied to analogous cases where the 
seller failed to perform duties other than that to deliver con-
forming goods.28

Similarly, a delivery of 15.000 pressure cookers, part of 
which were defective in a way that was difficult to detect, 
was regarded as entirely non-conforming.22

5.	 Article 51 (1) refers only to the remedies provided 
for in articles 46-50. This does not mean that the remedy 
of damages, which is authorized in article 45 (1) (b), is 
excluded. On the contrary, this remedy remains unim-
paired and can be exercised in addition to or instead of the 
remedies referred to in article 51 (1). Even if the buyer 
has lost its right to declare a part of the contract avoided 
because of lapse of time, it may still claim damages under 
article 74.23

6.	 If the buyer has rightfully declared avoidance for a part 
of the delivered goods, the consequences as stated in articles 
81-84 apply.24 The buyer is, however, obliged to pay for the 
conforming part.25
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Any remaining damage (additional storage costs and the 
like) may be recovered according to article 45 (1) (b), unless 
the acceptance of the early tendered goods amounts to an 
agreement to modify the delivery date.6 

4.	 The rules regarding early delivery also apply if docu-
ments relating to the goods are tendered prematurely.

DELIVERY OF EXCESS QUANTITY 
(ARTICLE 52 (2))

5.	 If the seller delivers a greater quantity of goods than 
stipulated, the buyer is entitled to reject the excess. Accord-
ing to case law, there is not a delivery of excess goods where 
the contract allows for delivery “+/–10 per cent” and deliv-
ery remains within those limits.7 If the buyer does not wish 
to take and pay the contract price for excess goods he must 
give notice of the incorrect quantity because it constitutes a 
non-conformity to which the notice requirement of articles 39 
or 43 applies.8 A notice after several months has been deemed 
belated.9 After a rightful refusal to take the excess quantity, the 
buyer must preserve the excess goods pursuant to article 86.  
If the buyer takes all or part of the excess quantity, however, 
it is obliged to pay at the contract rate for the excess part.10 
If the buyer cannot separately reject the excess quantity, the 
buyer can avoid the entire contract if the delivery of the excess 
quantity amounts to a fundamental breach of contract;11 if the 
buyer cannot avoid and thus must take delivery of the excess, 
the buyer must pay for it12 but (provided the notice require-
ment of article 39 is satisfied) can claim compensation for 
any damages he suffers from the breach.13

INTRODUCTION

1.	 Even where the seller does more than is required by the 
contract there is an issue of performance not in accord with the 
contract. Article 52 addresses two such situations—namely, if 
the seller delivers goods too early (article 52 (1)) or delivers 
too many goods (article 52 (2)). In both cases article 52 pro-
vides that the buyer is entitled to refuse delivery of the goods. 
If the buyer accepts a greater quantity of goods than that pro-
vided for in the contract, article 52 (2) provides that the buyer 
is bound to pay the contract price for the excess quantity.

EARLY DELIVERY (ARTICLE 52 (1))

2.	 If the seller delivers the goods before the time for deliv-
ery stipulated in the contract the buyer may refuse the tender. 
Early delivery occurs if the contract stipulates a certain date 
or period at or during which delivery must be effected (e.g., 
“delivery during the 36th week of the year”) and delivery 
is made prior to that date. Under a term such as “delivery 
until 1 September”, any delivery before that date would be 
in accordance with the contract.1 If the buyer has rightfully 
refused the goods because of early delivery, the seller must 
redeliver the goods at the correct time.2 Pursuant to article 86, 
if the buyer intends to reject goods delivered early he may 
be responsible for the goods in the interim.3 It has been held 
that early delivery does not give the buyer grounds to avoid 
the contract or to suspend the buyer’s own obligations.4

3.	 If, however, the buyer takes over goods that are 
delivered early, the buyer is obliged to pay the contract price.5  

Article 52

	 (1)	 If the seller delivers the goods before the date fixed, the buyer may take delivery 
or refuse to take delivery. 

	 (2)	 If the seller delivers a quantity of goods greater than that provided for in the 
contract, the buyer may take delivery or refuse to take delivery of the excess quantity. 
If the buyer takes delivery of all or part of the excess quantity, he must pay for it at the 
contract rate. 
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Part III, Chapter III

Obligations of the buyer (articles 53-65)

OVERVIEW

1.	 Chapter III of Part III of the Convention contains provisions addressing the buyer’s obligations under an international 
sales contract governed by the CISG. Both the structure and the focus of the chapter parallel Chapter II (“Obligations of 
the seller,” articles 30-52) of Part III. Thus, Chapter III opens with a single provision describing in general terms the funda-
mental duties of the buyer (article 53). This is followed by three sections that collect provisions addressing those duties in 
greater detail: Section I, “Payment of the price” (articles 54-59), Section II, “Taking delivery” (article 60), and Section III, 
“Remedies for breach of contract by the buyer” (articles 61-65).
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ILLUSTRATIONS FROM CASE LAW

3.	 Because it merely sets out the obligations of the buyer—
which are treated more fully in subsequent provisions—arti-
cle 53 has raised no particular difficulties for tribunals. There 
have been numerous decisions citing article  53 in cases 
involving judgments requiring the buyer to pay the price.4 On 
the other hand, few decisions have referred to article 53 in 
connection with judgments requiring the buyer to take deliv-
ery of the goods5 or, more generally, in relation to the buyer’s 
breach of the obligation to take delivery of the goods.6

BURDEN OF PROOF

4.	 The Vienna Convention does not deal expressly with 
the burden of proof. According to most court decisions, this 
is a matter which is governed by the Convention and has to 
be settled by application of a general principle on which the 
Convention is based (article 7 (2)).7 According to one of the 
principles developed in case law, the party relying on the legal 
consequences attaching to a provision of the Convention has 
to prove that the legal requirements of the provision have been 
met.8 It follows from this principle that the seller has to prove 
that the buyer must pay the price and also what that amount 
is.9 However, in cases where the buyer claims a reduction or 
discount, the buyer bears the burden of proving that it is enti-
tled to reduce the initial contract price.10 If a buyer who is 
sued by the seller for payment of the price claims in defence 
that it has settled the price, the burden is on the buyer to prove 
settlement, as several decisions have noted.11

INTRODUCTION

1.	 Article 53 states the principal obligations of the buyer 
and serves as an introduction to the provisions of Chap-
ter III. As the Convention does not define what constitutes 
a “sale of goods”, article 53, in combination with article 30, 
also sheds light on the matter.1 The principal obligations of 
the buyer are to pay the price and take delivery of the goods 
“as required by the contract and this Convention”. From this 
phrase, as well as from article 6 of the Convention, it fol-
lows that, where the contract provides for performance of 
the contract that departs from the rules of the Convention, 
the parties’ agreement prevails.

OTHER OBLIGATIONS OF THE BUYER

2.	 According to the Convention, the contract may impose 
on the buyer obligations other than paying the price and 
taking delivery,2 such as an obligation to provide security 
for payment of the price, an obligation to supply materials 
needed for the manufacture or production of the goods (see 
article 3 (1)), an obligation to submit specifications regard-
ing the form, measurement or other features of the goods 
(article  65) or obligations relating to the marketing of the 
goods, such as a re-export prohibition.3 

Article 53

	 The buyer must pay the price for the goods and take delivery of them as required by 
the contract and this Convention. 
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Section I of Part III, Chapter III

Payment of the price (articles 54-59)

OVERVIEW

1.	 Section I of Chapter III (“Obligations of the buyer”) in 
Part III (“Sale of goods”) of the Convention consists of six 
articles addressing one of the fundamental buyer obligations 
described in article 53 of the CISG: the obligation to pay 
the price. Although the amount of the price that the buyer 
must pay is usually specified in the contract, two articles in 
Section 1 contain rules governing the amount of the price in 
very specific circumstances: article 55 determines the price 
when one is not expressly or implicitly fixed in the con-
tract, and article 56 specifies the way to calculate the price 
when it is “fixed according to the weight of the goods”. The  
remaining four provisions in Section I relate to the manner 
of paying the price: they include rules on the buyer’s obliga-
tion to take steps preparatory to and to comply with formal-
ities required for paying the price (article 54); provisions on 
the place of payment (article 57) and the time for payment 
(article 58); and an article dispensing with the need for a 
formal demand for payment by the seller (article 59).

Notes

	 1 See the Digest for article 55, paragraphs 1, 3, 4, 5, 6 and 7.
	 2 See the Digest for article 57, paragraph 16.
	 3 See the Digest for article 54, paragraphs 1 and 4.
	 4 See the Digest for article 57, paragraphs 11, 12 and 13.

RELATION TO OTHER PARTS OF THE CONVENTION

2. 	 In terms of general subject matter, the provisions of 
Section I of Chapter III parallel those in Section I (“Delivery  
of the goods and handing over of documents”, articles 31-
34) of Chapter II (“Obligations of the seller”). Thus, just as 
articles 31 and 33 of that earlier section address the place 
and time at which a seller should perform its delivery  
obligations, articles 57 and 58 of the current section govern 
the place and time at which the buyer should perform its 
payment obligations. Article 55 of the current section has a 
special relation to article 14 (1) (which addresses what con-
stitutes an offer to enter into a contract of sale), as is shown 
in the Digest for article 55.1 Furthermore, in some decisions, 
article 57 (place for payment) has been associated with the 
provisions governing contract avoidance, in particular the 
rule in article 81 (2) providing for restitutionary obligations 
upon avoidance.2 Some provisions in the current section 
have a special relation to matters beyond the scope of the 
Convention. Thus, article 54, which imposes on the buyer 
the obligation to take steps to enable payment to be made, 
interacts with non-Convention rules on letters of credit,  
security, bank guarantees and bills of exchange.3 Article 57, 
which governs the place at which the buyer should pay the 
price, has a special relationship to some jurisdictional rules.4 
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is harsher for the buyer. The obligation to take steps and com-
ply with formalities required to enable payment to be made is 
in all respects comparable to the obligation to pay the price. 
For the most part those decisions are concerned with the buy-
er’s undertaking to issue a letter of credit or to provide a bank 
guarantee. A buyer who fails to issue a contractually stipulated 
letter of credit within the agreed period and for the agreed 
amount violates its obligations by that fact alone.8 The same 
is true if a buyer does not furnish a contractually agreed bank 
guarantee.9 It is also true if a buyer who gives instructions 
to its bank to make a transfer does not ensure that payment 
can be effected in convertible currency.10 On the other hand, it 
could be held that mere prior bank confirmation (as stipulated 
in the contract) of the opening of a letter of credit to be issued 
after inspection of each delivery was not a step required to 
enable payment to be made within the meaning of article 54.11

5.	 Article 54 gives rise to particular difficulties with 
regard to administrative measures imposed by applicable 
laws or regulations in order that payment can be effected. 
Under one possible interpretation of article 54, a distinction 
is made between measures of a commercial nature, in respect 
of which the buyer assumes a commitment to achieve the 
result stated in the contract, and administrative measures, 
with regard to which the buyer takes on only an obligation to 
employ its best efforts without being answerable for the out-
come. The rationale for the distinction is that the buyer can-
not guarantee, for example, that administrative authorities 
will authorize a transfer of funds, so that the buyer should 
only be obliged to carry out the steps needed to obtain the 
relevant administrative authorization. A possible argument 
against this distinction is that, under article 54, the buyer is 
automatically responsible if a prerequisite to payment, what-
ever its nature, is not satisfied, subject to the possibility of 
exemption under article 79 of the Convention.12

CURRENCY OF PAYMENT

6.	 Article 54 says nothing about the currency of payment. 
Most often the parties indicate the currency when fixing the 
price. As several court decisions have stated, such an agree-
ment is binding on the parties pursuant to article 6.13 Where 
the price is not contractually stipulated, reference has to be 
made to commercial usages (article  9 (2)) or to practices 
which the parties have established between themselves (arti-
cle 9 (1)). In cases where the currency of payment cannot be 
established by these means, the method for fixing the price 
is unclear. There have been few court decisions which have 
ruled on this issue.

INTRODUCTION

1. 	 This provision deals with actions preparatory to pay-
ment of the price, which are specified in the contract or in 
applicable laws and regulations. For example, the contract 
may provide for the opening of a letter of credit, the estab-
lishment of security to guarantee payment, or the acceptance 
of a bill of exchange. Preparatory actions required by appli-
cable laws or regulations might involve, for example, an 
administrative authorization needed for the transfer of funds 
to enable payment to be made.

2. 	 Article 54 is frequently cited by the courts. Although 
the provision is concerned solely with actions preparatory 
to payment of the price, many decisions nevertheless cite 
article 54 in cases of non-payment of the price by the buyer 
where the dispute did not specifically relate to steps or for-
malities required to enable payment to be made. In those 
cases, article 54 was referred to by the courts either in con-
junction with article 531 or in isolation.2 Conversely, a series 
of decisions rely exclusively on article 54 where the buyer 
has not taken such steps or complied with such formalities as 
might be required to enable payment to be made.3 However, 
the precise textual basis for the judgment against a breach-
ing buyer is immaterial. Violation of the obligation to pay 
the price in accordance with article 53 and non-performance 
of the obligation to take steps and comply with formalities 
required to enable payment to be made in accordance with 
article 54 lead to the same outcome.4

3.	 Article 54 has a double effect. First, unless otherwise 
provided for in the contract, article 54 imposes these obli-
gations on the buyer, who must thus bear the costs thereof.5 
Secondly, the steps for which the buyer is responsible under 
article 54 are obligations whose violation permits the seller 
to resort to the remedies specified in articles 61 et seq.; they 
do not merely relate to “conduct in preparing to perform or 
in performing the contract”, as stated in article 71 (1). Thus, 
failure to perform those steps constitutes a breach and not 
merely an anticipatory breach of contract.6

SCOPE OF THE BUYER’S OBLIGATIONS

4.	 The question arises whether article 54 merely obliges the 
buyer to perform the steps necessary to satisfy the precondi-
tions for payment, but does not automatically make the buyer 
responsible for the result, or whether the buyer breaches its 
obligations if the measures implemented prove unsuccessful.7 
Many decisions have adopted the second interpretation, which 

Article 54

	 The buyer’s obligation to pay the price includes taking such steps and complying 
with such formalities as may be required under the contract or any laws and regulations  
to enable payment to be made.
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courts in other countries have, without giving any specific 
grounds, implicitly allowed the applicability, in principle, 
of domestic law provisions which recognize the debtor’s 
right to discharge its debt in the currency of the place of 
payment.18

9.	 Nor does the Vienna Convention establish the seller’s  
right to request payment of the price in the currency of 
the place of payment. Nevertheless, various courts have 
accepted the applicability of national laws which authorize 
or require the seller to request payment of the price in the 
currency of the place of payment.19

ALLOCATION OF PAYMENTS

10.	 Where a buyer has several debts to the seller, the buyer 
will generally indicate the debt which it intends to settle 
when effecting payment.20 The Vienna Convention does 
not provide for a system of appropriation by law that can 
be applied in the absence of any indication by the buyer as 
to the assignment of the funds paid or any agreement of the 
parties. Since the Convention says nothing about this ques-
tion, and there appears to be no relevant general principle 
on which the Convention is based, one court has applied 
domestic law as determined by the rules of private interna-
tional law, pursuant to article 7 (2).21

7.	 Most courts adopt the premise that the question of 
determining the currency of payment is governed by the 
Vienna Convention and not domestic law.14 Consequently, 
the currency has to be determined by a general principle 
on which the Convention is based, within the meaning of 
article 7 (2). Several courts have accordingly relied on arti-
cle 57, which determines the place of payment of the price, 
and this has led them to rule in favour of the currency where 
the seller’s place of business is located (article 57 (1) (a)).15 
Conversely, one court on several occasions ruled in favour 
of the national law applicable by virtue of the rules of pri-
vate international law, which led it to apply the domestic law 
governing the contract of sale on matters not covered by the 
Vienna Convention.16

8.	 The Vienna Convention does not provide for the  
buyer’s right to discharge its debt in the currency of the  
place of payment if the price has been contractually speci-
fied in a different currency. Various courts have been faced 
with the question whether domestic laws which establish 
such an entitlement in the debtor’s favour can nonetheless 
be applied under choice-of-law rules. One supreme court 
refused to allow this on the ground that no entitlement of  
the buyer to pay the price in a currency other than the cur-
rency of the contract could be derived from the Convention, 
since payment in an alternative currency would require an 
agreement of the parties to that effect.17 Conversely, lower 
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Article 55

	 Where a contract has been validly concluded but does not expressly or implicitly fix  
or make provision for determining the price, the parties are considered, in the absence 
of any indication to the contrary, to have impliedly made reference to the price generally 
charged at the time of the conclusion of the contract for such goods sold under comparable 
circumstances in the trade concerned.

INTRODUCTION

1.	 As is revealed by the Convention’s travaux prépara-
toires, the interplay of articles 14 and 55 is one of the most 
difficult questions raised by the Convention.1 With regard to 
the constitution of the offer, article 14 requires the price to 
be fixed or made determinable while article 55 provides a 
formula for establishing the price where a contract has been 
validly concluded but does not expressly or implicitly fix 
or make provision for determining the price of the goods 
sold. Apart from the key question whether a contract of sale 
may be validly concluded without a price, the application of 
article 55 is subject to requirements of a general nature, as 
shown in existing case law. Judges and arbitrators have also 
ruled on the methodology for establishing the price to which 
the parties are presumed to have impliedly made reference in 
accordance with article 55.

APPLICABILITY REQUIREMENTS  
OF A GENERAL NATURE

Conclusion of a contract of sale

2.	 For the implementation of article 55 a contract of sale, 
within the meaning of the Convention, has to have been 
concluded. Several decisions have thus rejected claims con-
cerning the determination of the price based on article 55, 
since the claimants had been unable to prove that the alleged 
contracts had actually been concluded.2 Also, article  55 is 
inapplicable if the contract involved is not a contract of sale 
within the meaning of the Convention.3

Observance of the intention of the parties

3.	 Court and arbitral decisions consistently hold that, in 
order to determine whether article 55 is applicable, one must 
refer first and foremost to the intention of the parties. Arti-
cle 55 does not empower a judge or an arbitrator to establish 
the contract price when the parties have agreed on a fixed or 
determinable price within the meaning of article 14.4 In other 
words, article 55 is not a means of judicial price-setting, by 
reason of the principle of freedom of contract embodied in 
the CISG.5 Moreover, in several arbitral decisions it has 
been held that article 55 of the Convention was inapplica-
ble where the parties wished to make the formation of the 

contract subject to subsequent agreement on the price. In 
the absence of any such agreement, the sales contract is not 
concluded.6 One arbitration tribunal refused to apply arti-
cle 55 owing to the existence of a clause allowing the buyer 
to amend the price after examining the goods, although the 
buyer had not exercised that contractual right.7

4.	 Where no price has been specified by the parties or 
where an open-price term applies, judges and arbitrators, in 
order to arrive at a fixed or determinable price in accordance 
with article 14, interpret the contract in the light of articles 8 
and 9.8 This ascertainment of the parties’ intention can lead 
to the conclusion that the parties wished to refer to the price 
formula set out in article 55.9

VALIDITY OF A CONTRACT  
SPECIFYING NO PRICE

5.	 Three different interpretations have been adopted in 
case law with regard to the meaning to be ascribed to the 
preliminary requirement in article  55, which gives rise to  
the difficulty of reconciling article 14—which requires, for 
the constitution of the offer, a fixed or determinable price—
with article 55.

6.	 According to the most liberal view, a contract whose 
price is not fixed or determinable pursuant to article 14 is 
nonetheless effective owing to the subsidiary method of price 
determination set forth in article 55. Several courts have so 
ruled with respect to contracts whose performance had been 
commenced by the parties.10 In support of that interpretation 
it may be argued that, by commencing the performance of a 
contract whose price was not contractually established, the 
contracting parties wished to derogate from the requirement 
of a fixed or determinable price, as set forth in article 14. 
Arbitration case law also appears to indicate a willingness 
to give effect to contracts whose price was not specified  
by the parties, by reason, inter alia, of the needs of interna-
tional trade.11

7.	 A few decisions have given precedence to article  14 
over article  55, concluding that the contract had not been 
formed since no price had been specified by the parties. In 
one famous case, a court held that a proposal to sell aircraft 
engines did not meet the requirements of article 14 of the 
Convention because it did not include the price for all the 
types of aircraft engines from which the buyer could choose, 
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at the seller’s place of business can be cited.16 According to 
another view, reference should be made first and foremost 
to the price at the place where delivery of the goods should 
have been made. This approach may be advantageous in 
regard to the choice of such place under article 76  (2) for  
calculating damages in the event of contract avoidance. 
While no court decisions have adopted that second approach, 
a link between article  76 and article  55 was nonetheless 
established by one court, which took article 55 as a basis for 
interpreting the concept of a current price for the goods, as 
stated in article 76 (1).17

11.	 Determining the price generally charged in the trade 
concerned gives rise to difficulties where there is no market 
price. That is mainly the case with sales involving man-
ufactured products. In order nevertheless to determine 
the price, some decisions have referred to the seller’s list 
prices,18 thus rendering the sales contract effective. Con-
versely, the court which gave precedence to article  14 
over article  55 in the well-known case involving an air-
line and an aircraft engine manufacturer had also held that 
the price of the aircraft engines could not be determined 
under article  55 since there was no market price for the 
goods, and it therefore concluded that the contract had not  
been formed.19

12.	 The reference to sales made “under comparable cir-
cumstances” requires that consideration be given to delivery 
and payment terms, such as those defined by the Incoterms, 
or to discounts generally applied.20

and that the contract allegedly resulting from the proposal 
could not come into being.12

8.	 According to a third position taken by the courts, the 
question of the validity of a contract without a price is gov-
erned by domestic law, in accordance with CISG article 4. 
It should therefore be ascertained whether the national law 
applicable by virtue of choice-of-law rules allows the con-
clusion of a contract of sale without a fixed or determinable 
price before CISG article 55 can be implemented.13

DETERMINING THE PRICE UNDER ARTICLE 55

9.	 Where article 55 applies, the parties are presumed to 
have intended “the price generally charged at the time of 
the conclusion of the contract for such goods sold under 
comparable circumstances in the trade concerned”. As was 
observed by one court, “this provision protects the buyer 
from paying too much” by establishing an objective standard 
for determining the price.14 Conversely, this provision would 
work against the buyer if the seller was prepared to sell the 
goods at a price lower than that generally applied to goods 
sold under comparable circumstances.15

10.	 When referring to “the price generally charged at the 
time of the conclusion of the contract for such goods sold 
under comparable circumstances in the trade concerned,” 
article  55 says nothing about the geographical area where 
the trade is carried on. Court decisions favouring the trade 
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is not expressly or implicitly fixed).
	 12 CLOUT case No.  53 [Legfelsőbb Bíróság, Budapest, Hungary, 25  September 1992], available on the Internet in Hungarian at  
www.unilex.info  and in English at www.cisg.law.pace.edu; for more on this decision, see paragraph 11 infra.
	 13 International Commercial Arbitration Court at the Chamber of Commerce and Industry of the Russian Federation, Russian Federation, 
30 May 2001, available on the Internet in English at www.cisg.law.pace.edu (“Since, according to article 4 CISG, [the CISG] does not deal 
with the validity of the contract itself, its validity has to be determined according to the applicable national (in the present case—Russian) law. 
Russian law, according to article 424 of the Russian Federation Civil Code, allows conclusion of contracts without setting forth the price.”); 
cf. International Commercial Arbitration Court at the Chamber of Commerce and Industry of the Russian Federation, Russian Federation,  
22 November 1995, available in English on the Internet at www.cisg.law.pace.edu.
	 14 CLOUT case No. 934 [Tribunal cantonal du Valais, Switzerland, 27 April 2007], Revue suisse de droit international et européen, 2008, 
184, available in French on the Internet at www.globalsaleslaw.org, available in English on the Internet at www.cisg.law.pace.edu.
	 15 Ibid.
	 16 Landgericht Neubrandenburg, Germany, 3 August 2005, Internationales Handelsrecht, 2006, 26, available in German on the Internet 
at www.cisg-online.ch, available in English on the Internet at www.cisg.law.pace.edu (in connection with the sale of jars of fruit, the court 
referred to the seller’s market price since the seller fixed its financial terms on the basis of that market); see also the reasoning elaborated 
in footnote 9 supra; cf. Oberlandesgericht Rostock. Germany, 10 October 2001, Internationales Handelsrecht, 2003, 17, available in  
German on the Internet at www.globalsaleslaw.org, available in English on the Internet at www.cisg.law.pace.edu (in connection with the 
sale of fish products, the court, applying article 55, referred to the seller’s list price since the orders had been placed in accordance with  
the seller’s product lists); CLOUT case No. 934 [Tribunal cantonal du Valais, Switzerland, 27 April 2007], Revue suisse de droit  
international et européen, 2008, 184, available in French on the Internet at www.globalsaleslaw.org, available in English on the Internet 
at www.cisg.law.pace.edu.
	 17 CLOUT case No. 595 [Oberlandesgericht München, Germany, 15 September 2004], Internationales Handelsrecht, 2005, 70, available in 
German on the Internet at www.globalsaleslaw.org, available in English on the Internet at www.cisg.law.pace.edu.
	 18 CLOUT case No. 934 [Tribunal cantonal du Valais, Switzerland, 27 April 2007], Revue suisse de droit international et européen, 2008, 
184, available in French on the Internet at www.globalsaleslaw.org, available in English on the Internet at www.cisg.law.pace.edu (in con-
nection with an order for an oven placed by a hotel owner); see, in support such an approach, even in regard to non-manufactured products, 
Oberlandesgericht Rostock, Germany, 10 October 2001, Internationales Handelsrecht, 2003, 17, available in German on the Internet at  
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www.globalsaleslaw.org, available in English on the Internet at www.cisg.law.pace.edu (sale of fish products). This approach is, however, 
impracticable for goods, such as equipment, which are specially designed to the buyer’s requirements.
	 19 CLOUT case No. 53 [Legfelsőbb Bíróság, Budapest, Hungary, 25  September 1992], available on the Internet in Hungarian at  
www.unilex.info  and in English at www.cisg.law.pace.edu. To prevent a contract being regarded as not having been formed in the absence of 
a market price, the reasonableness standard, conceived as a general principle within the meaning of article 7 (2), could lead a judge to fix a 
reasonable price. This approach has not yet been established in case law.
	 20 Landgericht Neubrandenburg, Germany, 3 August 2005, Internationales Handelsrecht, 2006, 26, available in German on the Internet at 
www.cisg-online.ch, available in English on the Internet at www.cisg.law.pace.edu (an order for a larger quantity of goods generally leads to 
a more favourable price); Arbitration Court of the International Chamber of Commerce, France, 1995 (Arbitral award No. 8324), Journal du 
droit international, 1996, 1019, available in French on the Internet at www.unilex.info , available in English on the Internet at www.cisg.law.
pace.edu (referring to customary or negotiated discounts in connection with a provisional price to be revised by the parties).
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1.	 Article 56 states that, in cases where the parties fix the price according to the weight of the goods without expressly  
or impliedly indicating that they intend to refer to gross weight or net weight, it is net weight—the weight remaining after  
subtracting the weight of the packaging—that governs the price. This is a rule of interpretation which is applied in the absence 
of contractual stipulations, usages or practices established between the parties on the matter. Where the rule set forth in  
article 52 applies, the buyer does not pay for the weight of the packaging.1 

2. 	 Court decisions referring to article 56 have been extremely rare.2 

Notes

 	 1 See UNCITRAL Secretariat Commentary to draft article 52.
	 2 See CLOUT case No. 632 [U.S. Bankruptcy Court, Northern District of Ohio, United States, 10 April 2001] (Victoria Alloys, Inc. v.  
Fortis Bank SA/NV), 2001 Bankr. LEXIS 309, available in English on the Internet at www.cisg.law.pace.edu (the decision merely cites CISG 
articles 53, 54, 56 and 57); Verhovnyĭ Sud Rossiĭskoĭ Federats, Russian Federation, 23 September 1999, available in English on the Internet 
at www.cisg.law.pace.edu (the judgment states that articles 48, 50 and 56 are unrelated to the question of the validity of an instruction of the 
exchange control authority); Verhovnyĭ Sud Rossiĭskoĭ Federats, Russian Federation, 3 December 1998, available in English on the Internet  
at www.cisg.law.pace.edu (while the claimant had maintained that an instruction of the exchange control authority conflicted with CISG 
articles 48, 50 and 56, the court did not reply to that point and invalidated the instruction on procedural grounds).

Article 56

	 If the price is fixed according to the weight of the goods, in case of doubt it is to be 
determined by the net weight.
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of a bank account on an invoice may be construed not as 
an offer to agree on a new place of payment but, on the 
contrary, as a simple authorization to pay the funds to that 
account.6 The place of payment may also be inferred from 
practices established between the parties (article 9 (1))7 or 
from commercial usages (article 9 (2)).

PAYMENT OF THE PRICE AGAINST THE  
HANDING OVER OF THE GOODS OR OF  

DOCUMENTS WHERE THE HANDING OVER  
TAKES PLACE (ARTICLE 57 (1) (b))

5.	 In cases where payment has to be made against the 
handing over of the goods or documents, article 57 (1) (b) 
requires the buyer to pay the price at the place of such hand-
ing over. Article 57  (1)  (b) accordingly relates to the rule 
set forth in article 58 (1).8 It follows from this latter provi-
sion that handing over the goods simultaneously with pay-
ment of the price is the general rule, which will apply in the 
absence of any other agreement of the parties (article 58 (1), 
first sentence). In other words, for article  57  (1)  (b) to be 
applicable there has to be simultaneous performance of the 
buyer’s obligation to pay the price and of the seller’s obli-
gation to place the goods or documents at the buyer’s dis-
posal. This means that article  57  (1)  (b) is inapplicable if 
one party is obliged to render performance before the other 
party is required to do so. That was the case in connection 
with a sale of an industrial plant where 30 per cent of the 
sale price was payable at the time of the order, 30 per cent 
at the beginning of assembly, 30 per cent on completion of 
assembly and 10 per  cent on start-up.9 The inapplicability 
of article 57 (1) (b) also occurs, as was noted by one court, 
where the price is payable 30 days following presentation of 
the bill of lading.10

6.	 Article 57 (1) (b) treats handover of documents in the 
same way as handover of goods. The provision does not 
include a definition of documents. Insofar as article 57 (1) (b) 
reflects (in connection with the place of payment) the rule set 
forth in article 58 (1) regarding the time of payment, the term 
“documents” used in article 57 (1) (b) has the same meaning 
as under article 58 (1).11

INTRODUCTION

1.	 Article 57 (1) defines the place where payment is to 
be made, setting out three rules. First, the parties may have 
contractually specified the place of payment, in which case 
the buyer must pay the price at that place (“If the buyer is 
not bound to pay the price at any other particular place,” 
article 57  (1)). Secondly, in the absence of an express or 
implicit choice, the buyer must pay the price at the place 
where the handing over of the goods or documents takes 
place against payment (article 57 (1) (b)). Thirdly, where 
the parties have not agreed on a place for payment and 
payment does not have to be made against handover of 
the goods or documents, the buyer must pay the price at 
the seller’s place of business (article 57 (1)  (a)). By thus  
determining the place of payment, article 57 (1) indirectly 
settles the question of who bears the risks of loss of the 
funds allocated for payment and the risks of delay in remit-
tance of the funds.

2.	 After the conclusion of the contract, the seller might 
change its place of business, which under article 57 (1) (a) 
may be the place for payment. In that case, article  57  (2)  
provides that any increase in the expenses incidental to pay-
ment that is caused by the change is to be borne by the seller.

3.	 Article 57 is often referred to in case law. In addition 
to its direct effects, article 57 plays an indirect role, which 
manifests itself particularly in connection with the currency 
of payment1 or with regard to determining the court having 
international jurisdiction.2

CHOICE OF PLACE OF PAYMENT BY THE PARTIES

4.	 As is stated in the Secretariat Commentary, “the con-
tract will usually contain specific provisions on the (…) 
place of payment”.3 The choice of place may be express 
or implicit.4 The use of payment clauses often determines 
implicitly the place of payment. This applies to a “cash 
against delivery” clause, under which payment has to be 
made at the place of handover.5 The indication of a bank 
account on an invoice from the seller is open to various 
interpretations. One court held that the mere indication 

Article 57

	 (1)	 If the buyer is not bound to pay the price at any other particular place, he must 
pay it to the seller:

	 (a)	 At the seller’s place of business; or

	 (b)	 If the payment is to be made against the handing over of the goods or of  
documents, at the place where the handing over takes place.

	 (2)	 The seller must bear any increase in the expenses incidental to payment which is 
caused by a change in his place of business subsequent to the conclusion of the contract.
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PLACE OF PAYMENT OF THE PRICE AND 
JURISDICTIONAL COMPETENCE

11.	 Article 57 (1) can play a role in the determination of 
jurisdiction when the plaintiff is entitled to bring a case relat-
ing to a contractual matter before the court for the place of 
performance of the obligation forming the basis of the legal 
proceedings, by virtue of national laws15 or international 
instruments. Article 57 (1) has accordingly been applied in 
numerous court decisions in connection with both the Brus-
sels Convention on Jurisdiction and the Enforcement of 
Judgments in Civil and Commercial Matters, of 27 Septem-
ber 1968, which is binding for the States of the European 
Union, and the Lugano Convention of 16 September 1988, 
which binds the States of the European Union together with 
those of the European Free Trade Association. These two 
instruments have since been replaced by Council Regula-
tion No. 44/2001 of 22 December 2000 on jurisdiction and 
the recognition and enforcement of judgments in civil and  
commercial matters and by the Lugano Convention of 
30  October 2007. Council Regulation No.  44/2001 of 
22 December 2000 applies whenever the defendant, what-
ever its nationality, is domiciled (article 2) or has its stat-
utory seat, its central administration, or its principal place 
of business (article 60) in a State that is a member of the 
Union. A similar rule exists in the 1968 Brussels Convention 
(articles 2 and 53) and in the Lugano Conventions of 1988 
(articles 2 and 53) and 2007 (articles 2 and 60). In relation to 
the two new instruments, i.e. the Regulation of 22 Decem-
ber 2000 and the 2007 Lugano Convention, article 57 CISG 
plays only a secondary role.16

12.	 Article 5.1 (b) of the 1968 Brussels Convention permits 
the plaintiff to sue the defendant, “in matters relating to a 
contract, in the courts for the place of performance of the 
obligation in question”. This same provision appears in the 
Lugano Convention of 16 September 1988 (article 5.1 (b)). 
The result of the combined application of article 5.1 (b) of 
the Brussels and Lugano Conventions and of CISG arti-
cle 57 is that, in the case of an international sale governed by 
the Vienna Convention, a seller can take legal action to seek 
payment of the price from a defaulting buyer by suing that 
buyer before the court of the place of payment of the price 
instead of before the court of the buyer’s place of domicile 
(article  2 of the Brussels and Lugano Conventions). Any 
justifiable doubts as to the applicability of CISG article 57 
in connection with the implementation of article 5.1 of the 
Brussels Convention were removed by the Court of Justice 
of the European Community. The latter in fact stated that the 
place of performance of the obligation to pay the price “must 
be determined pursuant to the substantive law applicable to 
the obligation in issue under the conflict rules of the court 
seized, even if those rules refer to the application to the con-
tract of provisions such as those of the Uniform Law on the 
International Sale of Goods [ULIS], annexed to the Hague 
Convention of 1 July 1964”.17 What was held in regard to 
ULIS is, for the same reasons, also valid in respect of the 
Vienna Convention, which replaces ULIS. Decisions apply-
ing CISG article 57 in connection with the implementation 
of article  5.1 of the Brussels18 and Lugano19 Conventions 
have been numerous.

13.	 On 1  March 2002, in the countries of the European 
Union, Council Regulation No. 44/2001 of 22 December 

7.	 Where the contract involves carriage of the goods, the 
seller will generally perform the obligation to deliver before 
the buyer pays the price. In fact, the obligation to deliver 
consists, in a case of carriage, in “handing the goods over to 
the first carrier for transmission to the buyer” (article 31 (a)), 
whereas the buyer is not required to pay the price until the 
time when the seller places either the goods or documents 
controlling their disposition at the buyer’s disposal (arti-
cle  58  (1)). However, under article  58  (2), the seller may 
make the dispatch of the goods subject to the condition that 
the goods or documents controlling their disposition will not 
be handed over to the buyer except against payment of the 
price. In that case, handing over the goods and payment of 
the price will be simultaneous, thus giving rise to application 
of article 57 (1) (b).

PAYMENT OF THE PRICE AT THE SELLER’S  
PLACE OF BUSINESS (ARTICLE 57 (1) (a))

8.	 Article 57 (1) (a) applies on a subsidiary level. Where 
a place of payment has not been agreed on by the parties 
or payment does not have to be effected against handover 
of the goods, the buyer must pay the seller at the seller’s 
place of business.12 Article 57 (1) (a) therefore applies only 
if one party is required to perform its obligations before 
the other, in which case the price is payable at the seller’s 
place of business, unless otherwise agreed by the parties.  
Article  57  (1)  (a) is thus applicable, as shown by various 
decisions, if the seller has to perform all or part of its obliga-
tions before the buyer is required to pay the price.13

CHANGE IN THE SELLER’S PLACE OF BUSINESS 
(ARTICLE 57 (2))

9.	 By providing that the seller must bear any increase in 
the buyer’s expenses incidental to payment that is caused by 
a change in the seller’s place of business subsequent to the 
conclusion of the contract, article 57 (2) implicitly imposes 
on the buyer the obligation to pay the price at the seller’s 
new address. The seller must accordingly inform the buyer 
of the change in a timely manner. Pursuant to the principle 
set forth in article 80 of the Convention, the seller would be 
unable to rely on any delay in payment of the price that is 
caused by late notification of its change of address.

10.	 A seller often assigns the right to receive payment of 
the sale price, in particular for refinancing purposes. If the 
place of payment is that of the seller’s business premises 
(article 57 (1) (a)), the question arises whether the buyer has 
to pay the price at the place of business of the assignor or 
that of the assignee. According to one decision, assignment 
of the right to receive the sale price results in the transfer 
of the place of payment from the business premises of the 
assignor to those of the assignee.14 That decision may be 
cited to support the view that article 57 (2) embodies a gen-
eral principle, within the meaning of article 7 (2), which is 
applicable in the specific case of the assignment of debts. 
According to a different interpretation, not yet endorsed 
by case law, the effects of debt assignment on the place of  
payment of the price are governed by the law applicable 
according to choice-of-law rules.
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APPLICATION OF ARTICLE 57 (1) TO SUMS  
OF MONEY OTHER THAN THE PRICE

14.	 The question arises whether article  57  (1) is also  
applicable to determine the place for payment of monetary 
obligations other than the price. Various courts have been 
faced with this difficulty in connection with claims for dam-
ages and claims for restitution of all or part of the price or 
payment of a bonus promised by the seller.

15.	 Several decisions have ruled on the place of performance 
of the obligation to pay damages, following breach of con-
tract, in order to determine the court having jurisdiction. Deci-
sion-makers accordingly avoid resorting to national laws and 
apply the rules of the Vienna Convention. Two interpretations 
have been adopted in case law. Some decisions have, in regard 
to damage claims, opted for the creditor’s place of business, 
as a general principle inferred from the rule whereby the price 
is normally payable at the place of business of the seller (arti-
cle 57  (1)  (a)), the party entitled to receive the sale price.28 
Other decisions have held that the place of performance for 
damages claims should be the place of performance of the 
breached contractual obligation.29 This second line of judicial 
reasoning can be linked to the approach adopted by the Court 
of Justice of the European Community, which, in connection 
with article 5.1 of the Brussels Convention, locates the place 
of performance in respect of a claim for damages at the place 
for performance of the obligation whose breach was alleged 
by the party seeking damages.30

16.	 Comparable difficulties arise with regard to determin-
ing the place of performance of the obligation to refund the 
price following avoidance of the contract for breach of con-
tract or following termination of the contract by agreement 
of the contracting parties, or the place of reimbursement of 
an overpayment to the buyer. These difficulties have also 
arisen in connection with the implementation of the Brussels 
Convention. Some decisions refer to the national law gov-
erning the contract.31 Other decisions rely on the Convention 
to determine the place of performance by virtue of a general 
principle of the Convention, according to which the price 
has to be refunded at the creditor’s place of business.32

17.	 It has also been held, in connection with the promise of 
a bonus made by a mail-order company to a buyer of goods, 
that the place of performance of that promise was the place 
of business of the creditor—i.e., in this case, the buyer, by 
analogous application of CISG article 57 (1) (a).33

2000 on jurisdiction and the recognition and enforcement 
of judgments in civil and commercial matters20 entered into 
force, replacing the Brussels Convention.21 For those Euro-
pean States, article 57 of the United Nations Convention on 
Contracts for the International Sale of Goods ceases to play 
the role that it previously played in the determination of 
jurisdictional competence. The provisions on special juris-
diction in contractual matters are in fact revised by the new 
text. Although the principle rule whereby “[a] person dom-
iciled in a Member State may, in another Member State, 
be sued: … in matters relating to a contract, in the courts 
for the place of performance of the obligation in question” 
(article  5.1  (a)) is retained, the Regulation specifies the 
place of performance for two types of contracts—namely 
contracts for the sale of goods and contracts for the pro-
vision of services—unless otherwise agreed between the 
parties (article  5.1  (b)). For sales of goods, the place in 
question is “the place in a Member State where, under the 
contract, the goods were delivered or should have been 
delivered”. The Regulation accordingly establishes the 
place of delivery of the goods as a linking factor applicable 
to all claims relating to a contract for the sale of goods and 
not merely to claims founded on the obligation to deliver.22 
This rule makes it possible to group together actions 
relating to a sales contract before the court of the place 
of delivery, whatever the obligations at issue might be. 
Thus, a claim for payment of the price must, by virtue of 
the special jurisdiction provision in article 5.1 (b), be filed 
with the court for the place of delivery of the goods.23 Both 
“sale of goods”24 and “place of delivery of the goods”25 are 
autonomous concepts that have to be defined according to 
the origin, objectives and scheme of the Regulation.26 The 
Lugano Convention of 30 October 2007 was aligned with 
Regulation No. 44/2001 in this and other areas. Article 5.1 
of the new Lugano Convention is thus in all respects com-
parable to article 5.1 of Regulation No. 44/2001. Whether 
in connection with Regulation No.  44/2001 or the new 
Lugano Convention, CISG article  57 continues to play 
its traditional role when the place of delivery is not in a 
member State. In that case, the basic rule (article 5.1 (a)) is 
applicable and CISG article 57 retains all its importance if 
the seller sues the buyer for payment of the price in regard 
to a contract of sale governed by the Vienna Convention. 
Similarly, the parties are at liberty to derogate from arti-
cle 5.1 (b) of the Council Regulation, in which case CISG 
article 57 will resume its traditional role in the determina-
tion of the court having jurisdiction to hear the action for 
non-payment of the price.27
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Article 58

	 (1)	 If the buyer is not bound to pay the price at any other specific time, he must pay 
it when the seller places either the goods or documents controlling their disposition at the 
buyer’s disposal in accordance with the contract and this Convention. The seller may make 
such payment a condition for handing over the goods or documents.

	 (2)	 If the contract involves carriage of the goods, the seller may dispatch the goods 
on terms whereby the goods, or documents controlling their disposition, will not be handed 
over to the buyer except against payment of the price.

	 (3)	 The buyer is not bound to pay the price until he has had an opportunity to exam-
ine the goods, unless the procedures for delivery or payment agreed upon by the parties are 
inconsistent with his having such an opportunity.

INTRODUCTION

1.	 Article 58 defines the time when the price becomes due 
in the absence of any particular contractual stipulation on the 
matter.1 Where it fixes the time at which the price is paya-
ble, article 58 also determines the moment at which interest 
based on article 78 of the Convention begins to accrue, as 
has been observed in many decisions.2

SIMULTANEOUS PAYMENT OF THE PRICE  
AND HANDING OVER OF THE GOODS OR  

DOCUMENTS (ARTICLE 58 (1))

2.	 The Convention does not require the seller, in the 
absence of a particular agreement on the subject, to grant 
credit to the buyer. Article 58 (1) establishes a default rule 
of simultaneous handover of the goods (or of documents 
controlling their disposition) and payment of the price:3 the 
buyer must pay the price when the seller places either the 
goods or documents controlling their disposition at its dis-
posal (article 58 (1) first sentence). This main rule is accom-
panied by two complementary rules. First, article  58  (3) 
grants the buyer the right to examine the goods prior to 
payment unless the delivery or payment terms agreed on by 
the parties do not afford the buyer that right. Secondly, the 
handover of the goods or documents controlling their dispo-
sition to the buyer may be refused if the buyer does not pay 
the price at the time fixed by the Convention (article 58 (1), 
second sentence, and article 58 (2)). The seller thus has the 
right to retain the goods (or documents controlling their dis-
position) in these circumstances.

3.	 Contract terms, commercial usages and practices estab-
lished between the parties (article 9)4 may give rise to der-
ogation from the rule of simultaneous exchange of goods 
and price, a principle which, according to article 58  (1), 
applies only “[i]f the buyer is not bound to pay the price 
at any other specific time.” The primacy of party autonomy 
has been emphasized by various courts.5 Account also has to 
be taken of any contract modifications made by the parties 
(article 29).6

4.	 As reflected in case law, it often happens that the 
parties to an international sale covered by the Conven-
tion expressly or impliedly agree on the time for payment 
of the price. Contractual stipulations may take very varied 
forms. The courts have accordingly given effect to clauses 
that provide for payment of the price upon the issuance of 
notice from the seller that the goods are ready for delivery7 
or that stipulate that the price is payable upon receipt of the 
invoice8 or within a specific period from issuance or receipt 
of the invoice9 or on a calendar day10 or within a specific 
period from delivery of the goods11 or from receipt of the 
documents referred to in the contract12 or within a time limit 
preceding takeover of the goods by the buyer13 or within 
a specific period after delivery of the goods on board the 
vessel.14 Some decisions have also given effect to a clause 
which provides for payment of the price within a specific 
period from the buyer’s acceptance of seasonal order con-
firmation15 or within a specific period from payment by a 
sub-buyer.16 Similarly, one decision gave effect, in connec-
tion with a consignment sale, to a clause which had made 
payment of the price of goods consigned and stored at a 
separate location conditional on their withdrawal from stock 
by the buyer.17 The time of payment can very often be deter-
mined from a payment clause contained in the contract, such 
as clauses providing for “cash on delivery”,18 “cash before 
delivery”, “payment on invoice” or “cash against docu-
ments”. The Incoterms (2000 and 2010) stipulate solely that 
“the buyer must pay the price of the goods as provided in 
the contract of sale” without directly determining the time 
for payment of the price. By specifying the place of deliv-
ery of the goods, the Incoterms can nevertheless influence 
the time for payment of the price.19 Contractual provisions 
relating to payment due dates can also include settlement by 
instalments, under different modalities. In a dispute heard by 
the Swiss Higher Federal Court, the contract stipulated that 
30 per cent of the price was to be paid at the time when an 
industrial plant was ordered, 30 per cent at the commence-
ment of assembly and 30 per cent on completion of installa-
tion, the final 10 per cent being due after successful start-up 
of the facility.20 The court observed that the parties had thus 
derogated from the principle of simultaneous performance 
as embodied in CISG article 58. It has similarly been held 
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goods until the buyer has paid their price. A seller who decides 
to exercise that right is nevertheless required to grant the 
buyer an opportunity to examine the goods (article 58 (3)).30 
Unless otherwise agreed by the parties, the buyer has a cor-
responding right to refuse to pay the price until the seller has 
placed the goods or documents controlling their disposition at 
the buyer’s disposal and granted the buyer the right to exam-
ine them.31 Article 58 (2) also establishes a right of retention 
in the seller’s favour in the case of a sale involving carriage 
of the goods within the meaning of article 31 (a): the seller 
may dispatch the goods on terms whereby the goods or docu-
ments controlling their disposition will not be handed over to 
the buyer except against payment of the price. The implemen-
tation of the seller’s right of retention entails the cooperation 
of the carrier. In this case also, a seller who decides to exer-
cise that right is required to grant the buyer an opportunity to 
examine the goods (article 58 (3)).32

BUYER’S RIGHT TO EXAMINE THE GOODS  
IN ADVANCE (ARTICLE 58 (3))

8.	 In accordance with article 58 (3), the buyer is not, in 
principle, bound to pay the price until afforded an opportu-
nity to examine the goods. The right to prior examination 
of the goods may be excluded by a contractual stipulation 
or by procedures for delivery or payment that are incom-
patible with such examination, such as clauses specifying 
“payment against handing over of documents” or “payment 
against handing over of the delivery slip”. The buyer’s right 
is limited to a brief and superficial examination of the goods, 
unlike the obligation established in article 38.33

9.	 Article 58  (3) says nothing about whether the buyer is 
entitled to suspend payment of the price if the examination of 
the goods reveals that the goods are not in conformity with the 
contract. The question of suspension of payment of the price 
by the buyer can also arise subsequently in a situation where 
notice of a lack of conformity is given under article 39 and 
all or part of the price is still due. The Supreme Court of Aus-
tria has ruled that the buyer was entitled to suspend payment 
of the price, as a general principle within the meaning of arti-
cle 7 (2) of the Convention.34 The Court observed, inter alia, 
that the principle of simultaneous performance underlay the 
Convention, being expressed in CISG articles 71 and 58 (3), 
and that the right to examine the goods, as recognized by arti-
cle 58 (3), would be meaningless if a buyer was bound to pay 
the price immediately in a case where the buyer had been able 
to establish non-conformity and demanded substitute goods 
or the repair of the goods. The German Supreme Court held 
that the synallagmatic relation between delivery and payment 
allows the buyer to raise the defence that the seller did not ful-
fill all contractual duties even if the parties agreed on a choice 
of court clause that all claims must be brought at the respective 
defendant’s seat.35 In the (a ?) concrete case the Chinese seller 
of x-ray tubes had sued the German buyer in Germany and 
the buyer had declared set-off with damages claims because of 
defects of the tubes and had raised the defence of non-fulfill-
ment of the contract. While the choice of court clause excluded 
set-off with damages claims (they had to be brought before 
court in China), the Supreme Court allowed the defence of the 
non-fulfilled contract because otherwise the buyer of defective 
goods would be left without any protection. The Court held 
that this was not the intention of the choice of court clause.36

that a seller who had granted credit to the buyer could not 
rely on the principle of simultaneous performance in CISG 
article 58.21 Also, the parties derogate from the principle of 
simultaneous performance if they decide to postpone the 
payment date by arranging, after delivery of the goods, for 
settlement by bill of exchange.22

5.	 The place for handing over the goods or documents 
depends on the rules set forth in the Convention. Article 31 
acknowledges the primacy of party autonomy, which is often 
expressed, in contract practice, by reference to trade terms, 
such as the Incoterms. For the sale of goods at a particular 
place, the price becomes payable when the goods are at the 
buyer’s disposal at the place agreed on by the parties (arti-
cle  31) or, failing that, at the place of manufacture or pro-
duction of the goods (article 31 (b)) or at the seller’s place of 
business (article 31 (c)). If the seller has to deliver the goods at 
the buyer’s place of business or at any other place (article 31), 
the price becomes payable when the goods are placed at the 
buyer’s disposal at that place.23 If the sale involves carriage of 
the goods, the seller fulfils its obligation to deliver by handing 
the goods over to the first carrier for transmission to the buyer 
(article 31 (a)). In accordance with the general rule set forth in 
article 58 (1), the buyer is not bound to pay for the goods until 
they are placed at the buyer’s disposal by the last carrier. In the 
absence of a particular contractual provision, the seller is thus 
not entitled to make handover of the goods to the first carrier 
conditional on advance payment of the price by the buyer. If 
the buyer has to take over the goods at the seller’s place of 
business or at another specific place (article 31 (b) and (c)), 
it has been held that payment becomes due only a reasonable 
period of time after the goods were prepared for being taken 
over (identified, etc.) and the buyer was informed accordingly. 
For the buyer must be given reasonable time for taking over 
and – superficially – examining the goods.24

DOCUMENTS CONTROLLING THE DISPOSITION  
OF THE GOODS (ARTICLE 58 (1) AND (2))

6.	 Article 58 (1) imposes on the buyer the obligation to 
pay the price only when the seller has placed “either the 
goods or documents controlling their disposition” at the buy-
er’s disposal. This provision, like article 58 (2),25 thus puts 
delivery of the goods and handing over of documents con-
trolling their disposition on the same level. The difficulty, in 
the absence of any contractual stipulation,26 is determining 
what is meant by “documents controlling the disposition of 
the goods”. According to the predominant view, this con-
cept is narrower than that in article 34, which refers to the 
obligation to hand over “documents relating to the goods”.27 
It has been held that certificates of origin and quality,28 as 
well as customs documents,29 do not constitute documents 
controlling the disposition of the goods within the meaning 
of article 58 (1), and that their non-delivery could therefore 
not justify a buyer’s refusal to pay the price.

RIGHT OF RETENTION (ARTICLE 58 (1) AND (2))

7.	 Unless otherwise agreed by the parties, “[t]he seller may 
make such payment a condition for handing over the goods or 
documents” (article 58 (1), second sentence). In other words, 
unless otherwise agreed the seller has the right to retain the 
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obligation to pay the price is not conditional on the issu-
ance of an invoice remains applicable.8 

4.	 The buyer’s failure to pay the price at the due date 
entitles the seller to resort to the various remedies for 
breach of contract by the buyer, as provided in the Con-
vention, without any prior demand for payment. Such  
remedies include the seller’s right to interest on any sum 
owed by the buyer (article  78). As noted in many court 
decisions which refer to article 59 in that regard, the inter-
est provided for under article 78 begins to accumulate as 
soon as the price becomes due.9 

DISPENSING WITH FORMALITIES PRIOR  
TO SETTLEMENT OF OTHER MONETARY  

OBLIGATIONS

5.	 It is generally accepted that article 59 expresses a gen-
eral principle (within the meaning of article  7  (2)) that is 
applicable to the different types of monetary claims made by 
one party to a sales contract against the other.10 Such claims 
include payment of interest on the price or on any sum that 
is in arrears (article 78), damages claims arising from, inter 
alia, penalty clauses,11 claims for restitution of the price or 
payment of interest or benefits following contract avoidance 
(article  81  (2) and article  84  (2)), claims for reimburse-
ment of the difference between the price paid and the price 
reduced in accordance with article 50, and reimbursement of 
expenses incurred for preservation of the goods (articles 85 
and 86). In order for article 59 to be applicable in these dif-
ferent cases, however, it is necessary for the debtor to know 
the amount of the sum owed.

Article 59

	 The buyer must pay the price on the date fixed by or determinable from the contract 
and this Convention without the need for any request or compliance with any formality on 
the part of the seller.

INTRODUCTION

1.	 Article 59 clearly sets out the rule whereby the buyer 
must pay the price as soon as it becomes due, without the 
need for any request or compliance with any other formal-
ity by the seller. Article 59 can accordingly be distinguished 
from those national legal systems under which settlement of 
a debt is due only if a notice to pay or other formal demand 
has first been served by the creditor on the debtor.1 

DISPENSING WITH FORMALITIES PRIOR  
TO PAYMENT OF THE PRICE

2.	 The sale price becomes due automatically on the date 
specified in the contract or, failing that, at a specific time in 
accordance with the rules set forth in article 58.2 Because 
it relieves the seller of the requirement to issue a demand 
or comply with any other formality in order for the price 
to become payable, article 59 is frequently cited by judges 
and arbitrators.3 Article  59 is referred to more rarely in 
other contexts.4 

3.	 The rule that the price becomes due automatically 
without any request or formality on the part of the seller 
is subject to various limits. As was observed in one court 
decision, the price is not automatically payable if at the 
due date the buyer does not know the exact amount of the 
price.5 Also, a requirement that the seller send an invoice in 
advance to the buyer frequently derives from the contract 
or from usages.6 The Incoterms all set forth the rule that 
the seller must provide a commercial invoice to the buyer.7 
Subject to these exceptions, the principle under which the 
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Section II of Part III, Chapter III

Taking delivery (article 60)

OVERVIEW

1.	 The second section (“Taking delivery”) of Chapter III of Part III consists of a single provision (article 60) that describes  
the constituent elements of the second fundamental obligation of the buyer, as set forth in article 53—the obligation to take 
delivery of the goods.

RELATION TO OTHER PARTS OF THE CONVENTION

2. 	 Several aspects of the buyer’s obligation to take delivery are not addressed in Section II, but come within the scope of 
provisions governing the seller’s obligation to make delivery. Thus, article 31, which regulates the place for the seller to make 
delivery, and article 33, which governs the time for the seller to deliver, impact the buyer’s obligation to take delivery.
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was referred to in an American court decision.12 Doubts also 
arise in connection with the buyer’s obligation to specify the 
form, measurement or other features of the goods, which one 
view would place outside the sphere of article 60  (a), pri-
marily for the reason that the seller could, in the event of the 
buyer’s failure, make the specification itself (article 65).13

5.	 The buyer’s duty to cooperate is limited to acts “which 
could reasonably be expected of him in order to enable the 
seller to make delivery”. It has been held, in connection with 
a re-export prohibition involving a third country, that it was 
not for the buyer to ensure the absence of delivery restric-
tions but rather for the seller to inform the buyer of such 
limitations.14

BUYER’S DUTY TO TAKE OVER THE GOODS

6.	 Article 60  (b) sets out the second element of the buy-
er’s obligation to take delivery, namely the duty to take over 
the goods. As noted in several court decisions, taking delivery 
within the meaning of article 60 (b) is the physical handing 
over of the goods.15 The place where the goods are to be taken 
over, which is not specified in article 60 (b), and the takeover 
arrangements depend on the procedures for delivery agreed 
on by the parties or, in their absence, on the rules set forth in 
article 31 (a), (b) and (c).16 For example, when the obligation 
to deliver consists in placing the goods at the disposal of the 
buyer at the seller’s place of business (article 31 (c)), the buyer 
must either go to that place in order to remove the goods or 
have them removed by a third party of its own choice.

7.	 Taking delivery applies not only to the goods, but also 
to the documents which the seller has to hand over in accord-
ance with articles 30 and 34.17

8.	 Taking delivery of the goods or documents does not 
imply their approval by the buyer.18 In other words, taking 
delivery does not affect the buyer’s right to give notice of a 
lack of conformity in the goods or documents (article 39 (1)) 
or to resort to the remedies available to the buyer in the event 
of late delivery or delivery at an unsuitable place.

RIGHT TO REJECT THE GOODS

9. 	 Article 60 does not specify in which situations the buyer 
is entitled to reject the goods. Other articles of the Conven-
tion provide for two specific cases. Where the seller delivers 

INTRODUCTION

1.	 Article 60 defines the components of the buyer’s obli-
gation to take delivery of the goods,1 one of the two basic 
obligations of the buyer2 set forth in article 53.3 The obliga-
tion to take delivery involves the two elements described in 
the provision.

DUTY TO COOPERATE

2.	 Article 60 (a) imposes on the buyer a duty to cooper-
ate: the buyer must do “all the acts which could reasona-
bly be expected of him in order to enable the seller to make 
delivery”. The acts of cooperation which could reasonably 
be expected of the buyer are often defined in the contract. 
Price-delivery terms used by the parties to the sale play a 
key role in this regard. Acts of cooperation can take a vari-
ety of forms: the preliminary examination of the goods by 
the buyer prior to delivery and the signing of a qualification 
certificate;4 the obtaining of the import licence5 and, more 
rarely, the export licence;6 the conclusion of the contract of 
carriage or notification of the name of the vessel on board 
which the goods are to be delivered;7 the obligation to give 
notice to the seller within a reasonable period in connec-
tion with deliveries to be made at the buyer’s request8 or 
the obligation of a contracting party bound by a purchase 
obligation to place orders required under the contract.9 If the 
place of delivery is the buyer’s place of business, the buyer 
must ensure that the seller has access to those premises. If 
the seller is required to, for example, install equipment, the 
site must be prepared for that purpose.10

3.	 It is important to differentiate between the duty 
to cooperate within the meaning of article  60  (a) and the  
buyer’s other, subsidiary obligations, since only a breach of 
the former can be penalized by avoidance of the contract 
after an additional period of time has elapsed without perfor-
mance (article 64 (1) (b).11

4.	 The question whether the duties of the buyer come 
within the scope of the acts referred to in article 60 (a) is the 
subject of debate especially in connection with the buyer’s 
obligation to provide plans, documents or data necessary for 
the manufacture of the goods. According to one legal view, 
such an obligation cannot be linked to article 60 because it 
is too far removed from the obligation to take delivery of the 
goods, while another view holds that article 60 is applicable. 
That judicial position supporting the application of article 60 

Article 60

	 The buyer’s obligation to take delivery consists:

	 (a)	 In doing all the acts which could reasonably be expected of him in order to  
enable the seller to make delivery; and

	 (b)	 In taking over the goods.
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(see article 49 (1) (b)). A much debated question is whether 
the buyer is also entitled to reject the goods if the breach 
committed by the seller is not a fundamental breach. Accord-
ing to the predominant view, the buyer is, in that event, 
obliged to take delivery of the goods and one court decision 
is often cited in support of this position.19

10.  If the buyer intends to reject the goods, the buyer is 
required to take reasonable steps to preserve them and may 
even be obliged to take possession of the goods for this pur-
pose, but will be entitled to reimbursement for the expenses 
of preservation (article 86).20

the goods before the date fixed, the buyer may refuse to take 
delivery (article 52 (1)), and where the seller delivers a quan-
tity of goods greater than that provided for in the contract 
(article 52 (2)), the buyer may refuse to take delivery of the 
excess quantity. It is almost unanimously accepted that the 
buyer has the right to reject the goods if the seller commits 
a fundamental breach of contract (article 25), which entitles 
the buyer to declare the contract avoided (article 49 (1) (a)) 
or to demand delivery of substitute goods (article 46  (2)). 
Similarly, the buyer also has a right to avoid (and thus a 
right to reject delivery) if the seller fails to deliver within an 
additional period of time fixed in accordance with article 47  
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Section III of Part III, Chapter III

Remedies for breach of contract by the buyer (articles 61-65)

OVERVIEW

1.	 The remedies available to a seller who has suffered a 
breach of contract by the buyer are dealt with in Section III  
of Chapter III of Part III. The first provision in the section, 
article 61, catalogues those remedies and authorizes an  
aggrieved seller to resort to them. The remaining provisions 
of the section address particular remedies or prerequisites 
to remedies: the seller’s right to require the buyer to per-
form (article 62), the seller’s right to set an additional period 
for the buyer’s performance (article 63), the seller’s right to 
avoid the contract (article 64) and the seller’s right to make 
specifications if the buyer fails to do so in timely fashion 
(article 65).

RELATION TO OTHER PARTS OF  
THE CONVENTION

2.	 The subject matter of the current section—“Remedies 
for breach of contract by the buyer”—obviously parallels 
that of Section III of Chapter II of Part III—“Remedies 
for breach of contract by the seller” (articles 45-52). Many 
provisions within these sections form matched pairs. Thus, 
article 61, which catalogues the seller’s remedies, closely 
parallels article 45, which catalogues the buyer’s remedies. 
Other provisions in the current section that have analogues 
in the section on the buyer’s remedies include article 62, on 

the seller’s right to require the buyer’s performance (paral-
lel to article 46); article 63, on the seller’s right to fix an  
additional period for the buyer to perform (parallel to arti- 
cle 47); and article 64, on the seller’s right to avoid the  
contract (parallel to article 49).

3.	 As was the case with the provisions on the buyer’s rem-
edies,1 the articles governing the seller’s remedies operate 
in conjunction with a variety of provisions outside the cur-
rent section. Thus, the seller’s right to require performance 
by the buyer is subject to the rule in article 28 relieving a 
court from the obligation to order specific performance in 
circumstances in which it would not do so under its own 
law. The right granted by article 61 (1) (b) to a seller to 
claim damages for a buyer’s breach of contract operates in 
conjunction with articles 74 to 76; indeed, article 61 (1) (b)  
expressly refers to these articles, which specify how  
damages are to be measured. Article 64, stating when an 
aggrieved seller can avoid the contract, is part of a network 
of provisions that address avoidance; related provisions  
include those governing the definition of fundamental 
breach (article 25), the requirement of notice of avoidance 
(article 26), avoidance in certain special circumstances  
(articles 72 and 73), methods of calculating damages  
applicable when the contract has been avoided (articles 75  
and 76), and the effects of avoidance (the provisions of 
Section V of Part III, Chapter V).

Notes

	 1 See the Digest for Part III, Chapter II, Section III, paragraph 3.
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for non-performance by the seller of an obligation owed to 
the buyer. Since nothing in the Convention addresses this 
question expressly, most court decisions hold that set-off is 
subject to national laws.5

4.	 One particular implementation difficulty in regard to 
article 61 (1) arises in cases where the contract of sale imposes 
on the buyer obligations not provided for by the Conven-
tion. As is indicated in article 61 (1), failure by the buyer to  
perform “any of his obligations under the contract or this  
Convention” gives the seller recourse to the remedies pro-
vided in the Convention, even when the failure relates to a 
contractual obligation created by the exercise of party auton-
omy. Thus, in these cases, the national law governing the con-
tract on matters not covered by the Convention does not have 
to be applied in order to determine the seller’s remedies, as the 
approach generally adopted by the courts confirms.6

CLAIMING DAMAGES IN COMBINATION WITH 
OTHER REMEDIES (ARTICLE 61 (2))

5.	 Article 61 (2) states that the seller is not deprived of 
the right to claim damages by choosing to exercise its right 
to other remedies.7 This provision is particularly useful 
when the seller avoids the contract.8 CISG articles 75 and 76  
indicate how damages are to be calculated in the event of 
contract avoidance.9

REFUSAL OF A PERIOD OF GRACE  
(ARTICLE 61 (3))

6.	 Under article 61 (3), a judge or arbitrator is deprived 
of the power to grant the buyer a period of grace for per-
formance of its obligations, including the obligation to pay 
the price. Periods of grace provided for by various national 
laws have been judged contrary to the needs of international 
trade.10 Only the seller can grant the buyer additional periods 
of time for performance of contractual obligations.11 How-
ever, it is generally accepted that domestic rules relating to 
insolvency proceedings remain applicable and thus super-
sede article 61 (3).12

REMEDIES AVAILABLE TO THE SELLER  
(ARTICLE 61 (1))

1.	 Article 61  (1) describes in general terms the various 
remedies available to the seller when the buyer does not per-
form one of its obligations. Where it states that the seller 
may “exercise the rights provided in articles 62 to 65,” arti-
cle 61 (1) (a) merely refers to those provisions: each of the 
referenced provisions itself authorizes an aggrieved seller 
to exercise the rights described therein, so that those rights 
would be available to the seller even in the absence of the 
reference in article 61 (l) (a).1 However, in stating that the 
seller may “claim damages as provided in articles 74 to 77,” 
article 61 (1) (b) serves as the legal basis for the seller’s right 
to claim compensation for the loss sustained; articles 74 to 
77 merely specify the way in which damages, once they are 
found to be awardable, are to be measured. It is thus correct 
to cite article 61 (1) (b) as the source of a seller’s right to 
claim damages, as various court and arbitral decisions have 
done,2 and not to refer merely to, for example, article 74.

2.	 Failure on the part of the buyer to perform any one of 
its obligations is the only prerequisite for recourse to the 
remedies referred to in article 61 (1). Thus, as one decision 
stated, an aggrieved seller’s recourse to such remedies is not 
subject to the requirement that the seller prove that the buyer 
was at fault.3 It follows from this, inter alia, that payment 
of damages does not require the establishment of wrongful 
conduct on the buyer’s part. However, the buyer can, where 
applicable, avoid an award of damages if the requirements in 
article 79 or 80 are met.

3.	 Article  61  (1) mentions only the principal remedies 
available to an aggrieved seller. Other remedies in addition 
to those referred to in this provision may be available when 
a seller suffers a breach of contract by the buyer. These rem-
edies are set out in articles 71, 72, 73, 78 and 88 of the Con-
vention.4 Unless otherwise agreed, furthermore, the seller 
additionally has the right, in principle, to retain the goods 
until the buyer has settled the price (article 58 (1) and (2)). 
Also, the question arises as to whether the Vienna Conven-
tion applies to setting-off against the sale price claims that a 
buyer may have against the seller, such as a damages claim 

Article 61

	 (1)	 If the buyer fails to perform any of his obligations under the contract or this 
Convention, the seller may:

	 (a)	 Exercise the rights provided in articles 62 to 65;

	 (b)	 Claim damages as provided in articles 74 to 77.

	 (2)	 The seller is not deprived of any right he may have to claim damages by  
exercising his right to other remedies.

	 (3)	 No period of grace may be granted to the buyer by a court or arbitral tribunal 
when the seller resorts to a remedy for breach of contract.
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Article 62

	 The seller may require the buyer to pay the price, take delivery or perform his  
other obligations, unless the seller has resorted to a remedy which is inconsistent with this  
requirement.

OVERVIEW

1.	 Article 62 entitles the seller to require the buyer to per-
form its obligations. This remedy is generally recognized in 
civil law systems, whereas common law systems generally 
allow for the remedy (often under the designation “specific 
performance”) only in limited circumstances.1 Article 62 paral-
lels article 46, which also provides this remedy for a buyer who 
suffers a breach of contract by the seller.2 Within the section on 
the seller’s remedies, the right to performance of the buyer’s 
obligations is set forth at the beginning of the various remedies 
available to the seller, mirroring the position occupied by the 
buyer’s parallel remedy for breach of contract by the seller.3

2.	 Article 62 is frequently implemented or cited by judges 
and arbitrators in that it enables the seller to require payment 
of the price of the goods sold.4 On the other hand, as shown 
in case law, it is very rare that a seller takes legal action to 
claim specific performance of the obligation to take delivery 
of the goods5 or that court decisions cite article 62 in connec-
tion with the obligation to take delivery.6 Most often, the seller 
prefers, when faced with a buyer who refuses to take delivery 
of the goods, to avoid the contract and claim damages.

GENERAL CONDITIONS RELATING TO THE  
SELLER’S RIGHT TO REQUIRE PERFORMANCE

3.	 As can be seen from the provision, the seller’s right to 
require performance applies to all the buyer’s obligations. 
The seller has to have suffered a breach of contract,7 but the 
nature and extent of the breach are immaterial.

4.	 The right to require performance under article  62 is 
subject to two kinds of limitations: the first is set forth in 
article 62 itself; the second results from article 28.

5.	 Under article  62, a seller is deprived of the right to 
require the buyer to perform its obligations if it has “resorted 
to a remedy which is inconsistent” with requiring perfor-
mance. Cases of inconsistency are varied. Inconsistency 
exists, inter alia, in the event of avoidance (article 64)8 or, 
where an additional period of time has been fixed for per-
formance by the buyer (article 63 (1)), during that period 
(article 63  (2)). Similarly, a seller who sold goods which 
had to be preserved by the seller as provided for in arti-
cle 88 is deprived of the right to require the buyer to take 
delivery of them.

6.	 The second limitation derives from article  28 of the 
Convention, under which a court is not bound to order spe-
cific performance in the seller’s favour, even if that would 
otherwise be required under article 62, if the court would not 
do so under its domestic law in respect of similar contracts 
not governed by the Convention.9

IMPLEMENTATION

7.	 In order to be able to rely on its rights under article 62, 
a seller has to “require” performance of the buyer’s obli-
gations. Accordingly, there must be a clear demand by the 
seller that the buyer fulfil the obligation at issue.10 No prior 
notice of the breach or other particular formality on the part 
of the seller is necessary.

8.	 The seller’s right to require the buyer to perform its 
obligations is not confined by the Convention to a particular 
period of time.11 This right is subject to the normal periods 
of limitation imposed by applicable national law or, insofar 
as it applies, by the Convention on the Limitation Period in 
the International Sale of Goods.
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Article 63

	 (1)	 The seller may fix an additional period of time of reasonable length for 
performance by the buyer of his obligations.

	 (2)	 Unless the seller has received notice from the buyer that he will not perform 
within the period so fixed, the seller may not, during that period, resort to any remedy for 
breach of contract. However, the seller is not deprived thereby of any right he may have to 
claim damages for delay in performance.

INTRODUCTION

1.	 In permitting the seller to fix an additional period of 
time for the buyer to perform its obligations, article 63 grants 
the seller a right equivalent to that conferred on the buyer by 
article 47: the two provisions are conceived in the same fash-
ion and worded in comparable terms. Article 63 is especially 
useful in regard to the seller’s right to declare the contract 
avoided pursuant to article 64: article 64 (1) (b) states that, if 
the buyer does not pay the price or take delivery of the goods 
within the additional period of time set in accordance with 
article 63, the seller may declare the contract avoided. The 
fixing of an additional period thus facilitates contract avoid-
ance.1 However, this mechanism for avoiding the contract 
applies only in cases of non-payment of the price or failure 
to take delivery of the goods.

2.	 Article 63 (2) states that a seller who grants the buyer 
an additional period of time may not, during that period, 
resort to any remedy for breach of contract but nevertheless 
retains the right to claim damages for the delay in perfor-
mance. The binding effect for the seller of the notice fixing 
such additional period is intended to protect the buyer, who 
is entitled to expect, in particular when preparing to per-
form its obligations, that the seller will accept the requested 
performance.2

FIXING AN ADDITIONAL PERIOD OF TIME  
(ARTICLE 63 (1))

3.	 The seller is entitled to set an additional period of time 
for the buyer but is not obliged to do so in order to be able to 
pursue the various remedies provided for by the Convention, 
including avoidance of the contract.3 Several decisions have 
emphasized the optional nature of granting an additional 
period.4 However, the opposite interpretation is sometimes 
adopted by the courts.5

4.	 A seller is authorized to set an additional period of 
time only upon the expiry of the time for performance of 
the obligation at issue, as can be seen from the ratio legis 
of the provision.6 One decision accordingly stated that “the 
determination of an additional period of time even before the 
respective claim has become mature cannot constitute a rel-
evant period in terms of article 63”, even if the period fixed 
elapses after the due date.7 Another court ruled similarly 

after pointing out that article 63 “presupposes in fact that the 
buyer has already been declared in breach” before the seller 
grants the additional period, and that the payment date indi-
cated on the invoice, which was issued at the time of dispatch 
of the goods, could not be construed as an additional period.8 
However, faced with a similar difficulty in connection with 
the sale of motor vehicles where the date for payment of 
the price was subject to the seller’s prior notification of the 
availability of the vehicles and their chassis numbers, one 
court accepted that the seller could fix an additional period 
in the same notice as that by which the price became due; it 
would, the court observed, have been “pure formalism” to 
require two separate communications from the seller.9

5.	 The additional period of time granted by the seller is 
established by means of a notice by the seller to the buyer.10 
The seller must clearly indicate that the buyer has to perform 
within a fixed or determinable additional period.11 A general 
demand that the buyer perform or discharge its obligations 
immediately or promptly does not meet the requirements of 
article 63 (1).12 The period may be determined by the date 
at which performance must be rendered (e.g., by 30  Sep-
tember) or by a time period (e.g., within one month from 
today).13 As was noted in one court decision, it is not neces-
sary for the notice to state that performance of the obligation 
at issue would be rejected if occurring after expiration of the 
additional period.14

6.	 The additional period of time set by the seller must be 
of reasonable length to satisfy the requirements of article 63. 
The reasonableness of the length of the additional period is 
assessed according to the circumstances of the case, includ-
ing commercial usages and practices established between the 
parties.15 A reasonable period with regard to taking delivery of 
the goods will generally be longer than that applying to pay-
ment of the price.16 A period of 29 days for taking delivery of 
200 tons of bacon was deemed reasonable,17 as was a period 
of two and a half months for taking delivery of a printing 
machine,18 whereas a period of slightly more than one month 
fixed unilaterally by the seller after conclusion of the contract 
of sale, followed by an additional period of seven days, for the 
buyer to take delivery of 1,600 tons of used cathode ray tubes, 
representing 110  lorry loads, was deemed unreasonable.19 
Periods of time expressly or implicitly held to be reasonable 
have included: a period of nearly four months for payment of 
the price;20 a period of 20 days for opening a letter of credit;21 
a period of 20 days for payment of the price;22 a period of 
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EFFECTS OF FIXING AN ADDITIONAL PERIOD  
OF TIME (ARTICLE 63 (2))

9.	 The seller affords the buyer a final opportunity by 
granting an additional period for the buyer to perform its 
obligations.37 The seller is bound by its undertaking. Thus, 
the seller “may not, during that period, resort to any remedy 
for breach of contract” (article 63 (2), first sentence). In par-
ticular, the seller’s right to avoid the contract and the right to 
claim damages for non-performance of the contract are sus-
pended during such period. However, as stated in the second 
sentence of article 63 (2), the seller, in granting an additional 
period of time, is not deprived of the right to claim damages 
for delay in performance.38

10.	 Suspension of the seller’s remedies ceases upon the 
expiration of the additional period without performance by 
the buyer. Such suspension also ceases in the specific case 
where, as stated in article  63  (2), the seller has received 
notice from the buyer that it will not perform its obligations 
within the period fixed. In order to be effective, the notice 
from the buyer has to have been received by the seller, which 
derogates from the general rule in article 27 of the Conven-
tion. In both cases, the seller will be free to resort to the 
various remedies provided for in article 61.

11.	 Should the buyer perform its obligations within the 
additional period fixed, the seller is deprived of all remedies 
available for breach of contract by the buyer except the right 
to claim damages for delay in performance (article 63 (2), 
second sentence).

13 days for opening a letter of credit or payment of the price 
and for taking delivery of the goods;23 a period of 10 days for 
payment of the price;24 a period of seven days for payment 
of the price;25 a period of two days for payment of the price 
where the seller had previously agreed to several deferments 
of the due date;26 a period of nine days for payment of the 
price, fixed in a notice by which the price also became due;27 a 
period of 10 days for payment of the price and taking delivery 
of the goods;28 a period of 10 days for payment of the price;29 
a period of 10 days for payment by letter of credit where the 
buyer was already several months in arrears;30 and a pay-
ment time limit of four months fixed following negotiations 
between the parties.31 Conversely, one court held that a period 
of seven days where the buyer had previously refused to pay 
the price was too short; the judges set the reasonable period 
at two weeks.32 Similarly, a period of three days for present-
ing bank confirmation of the opening of a letter of credit was 
deemed in the circumstances too short.33

7.	 The legal consequences attaching to an additional period 
that is too short to constitute a reasonable time are uncertain. 
According to one view, such a period is devoid of effect. 
According to another, an additional period of reasonable length 
replaces a period that was rejected owing to its shortness. One 
court decision expressly adopted this second approach.34

8.	 The granting of an additional period of time is not sub-
ject to any requirements as to form, in accordance with the 
general principle of freedom-from-form requirements, as 
established by article 11;35 the parties, however, may dero-
gate from this.36
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Article 64

	 (1)	 The seller may declare the contract avoided:

	 (a)	 If the failure by the buyer to perform any of his obligations under the contract or 
this Convention amounts to a fundamental breach of contract; or

	 (b)	 If the buyer does not, within the additional period of time fixed by the seller in 
accordance with paragraph (1) of article 63, perform his obligation to pay the price or take 
delivery of the goods, or if he declares that he will not do so within the period so fixed.

	 (2)	 However, in cases where the buyer has paid the price, the seller loses the right to 
declare the contract avoided unless he does so:

	 (a)	 In respect of late performance by the buyer, before the seller has become aware 
that performance has been rendered; or

	 (b)	 In respect of any breach other than late performance by the buyer, within a  
reasonable time:

	 (i)	 After the seller knew or ought to have known of the breach; or

	 (ii)	 After the expiration of any additional period of time fixed by the seller in  
accordance with paragraph (1) of article 63, or after the buyer has declared that he will not 
perform his obligations within such an additional period.

OVERVIEW

1.	 Article 64 defines the conditions under which the seller 
is entitled to declare the contract avoided. The rules mirror 
those of article  49 governing the buyer’s right to declare 
the contract avoided for breach by the seller.1 The effects 
of avoidance are governed by articles 81 to 84. The seller 
must declare the contract avoided by means of a notice (arti-
cle 26). Avoidance under article 64 is available in two cases: 
first, if the buyer’s failure to perform its contractual obliga-
tions amounts to a fundamental breach of contract as defined 
in article 25 (article 64 (1) (a)); and, secondly, if the buyer 
fails to pay the price or to take delivery of the goods within 
an additional period of time fixed pursuant to article  63  
(article 64 (1) (b)).

2.	 Avoidance of the contract is a remedy of last resort 
(ultima ratio) that is available when the seller cannot be 
expected to continue the contract.2 Avoidance does not occur 
automatically but requires notice of avoidance by the seller 
(article 26). In cases of non-payment of the price, the seller 
is entitled to avoid the contract at any time after all prerequi-
sites for avoidance have been met. Where the buyer has paid 
the price, the seller loses the right to avoid the contract if the 
seller does not exercise it within the time periods specified in 
article 64 (2).

AVOIDANCE FOR FUNDAMENTAL BREACH  
(ARTICLE 64 (1) (a))

3.	 The first situation in which the seller can avoid the con-
tract under article 64 (1) is where the buyer has committed 

a fundamental breach of contract as defined in article 25.3 
This requires that the breach of contract cause the seller such 
detriment as to substantially deprive the seller of what it was 
entitled to expect under the contract unless the breaching 
buyer did not foresee and a reasonable person of the same 
kind in the same circumstances would not have foreseen 
such a result (article 25). One arbitral award noted in this 
connection that, “according to both the general framework 
of the Convention and its interpretation in case law, the 
notion of fundamental breach is usually construed narrowly 
in order to prevent an excessive use of the avoidance of the 
contract.”4 Case law affords many illustrations of fundamen-
tal breaches involving three conceivable types of contract 
violations, namely failure to pay the price, failure to take 
delivery of the goods, and non-performance of other obliga-
tions imposed by the contract on the buyer.

4.	 Definitive failure to pay the price or a large part of the 
price generally constitutes a fundamental breach of con-
tract.5 Proof of definitive failure to pay the price will often 
derive from a declaration by the buyer that it will not settle 
the price6 or from the buyer’s insolvency situation.7 Con-
versely, a mere delay in payment of the price is not con-
strued as a fundamental breach8 unless timely performance 
of the obligation to pay the price is of the essence of the 
contract. Failure to open a letter of credit at the time fixed by 
the contract does not automatically constitute a fundamental 
breach.9 However, it may amount to a fundamental breach 
according to the circumstances of the case.10 It was possible 
to rule, in a case involving the conclusion of several suc-
cessive contracts, that non-payment of the price of some of 
the contracts did not constitute a fundamental breach of the 
other contracts unless the seller and the buyer had concluded 
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to enable payment to be made are part of the obligation to 
pay the price. Thus, failure to open a letter of credit comes 
within the sphere of application of article 64 (1) (b).22 The 
same reasoning applies if the buyer does not perform the acts 
which could reasonably be expected of the buyer to enable 
the seller to effect delivery of the goods.

9.	 Where the seller fixes an additional period of time 
for the buyer to perform obligations other than the obliga-
tion to pay the price or to take delivery of the goods, the 
buyer’s failure to perform the obligation concerned by the 
end of that period does not permit the seller to avoid under 
article 64 (1) (b). The contract may be avoided only if the 
breach is fundamental (article  64  (1)  (a)). However, such 
a time limit is not totally ineffective. On the one hand, the 
seller may not, during that period, resort to any remedy for 
breach of contract (article 63 (2)). On the other, refusal to 
perform an obligation other than payment of the price or 
taking delivery of the goods could add to the weight of the 
non-performance and can influence the assessment of the 
fundamental nature of the breach committed by the buyer.23

DECLARATION OF AVOIDANCE  
OF THE CONTRACT

10.	 Under article 64, avoidance of the contract is effected by 
means of a declaration by the seller (“The seller may declare 
the contract avoided”).24 By virtue of article 26, a declaration 
of avoidance of the contract is effective only if made by notice 
to the buyer.25 In accordance with article 27, a delay or error in 
the transmission of the communication or its failure to arrive 
does not deprive the seller of the right to rely on the communi-
cation. Pursuant to article 11, the notice need not be in writing 
and is not subject to any requirement as to form, except where 
the article  96 reservation applies. The freedom-from-form- 
requirements principle governing the notice means that the 
avoidance declaration can be made orally or derive from the 
seller’s action.26 Irrespective of the means of expression cho-
sen by the seller, the notice must clearly indicate that the seller 
is terminating the contract.27 According to several court deci-
sions, the avoidance declaration may already be contained in 
the notice by which the seller fixes an additional period of 
time for performance by the buyer.28 This is the case where a 
seller, when fixing an additional period, declares that the con-
tract will be avoided forthwith in the event of non-payment of 
the price within the period fixed.29 On the other hand, a mere 
threat to avoid the contract is not sufficient.30 Avoidance can 
also result from the filing of a lawsuit or arbitration proceed-
ings with a view to contract avoidance,31 or from an award of 
damages for the loss caused by non-performance.32

PERIOD OF TIME FOR DECLARATION OF  
AVOIDANCE WHEN THE PRICE HAS BEEN PAID 

(ARTICLE 64 (2))

11. 	 Article 64 (2) specifies the situations in which the sell-
er’s right to declare the contract avoided must be exercised 
within certain periods. Since the rules in article 64 (2) are 
applicable only in cases where the buyer has paid the price, 
the seller’s right to declare avoidance is, in contrast, not sub-
ject to time limitations as long as the buyer has not paid the 
total price.33 If the buyer has paid only part of the price, the 

a framework agreement.11 Where the buyer has not paid but 
the requirements for a fundamental breach do not appear to 
be met, the seller can benefit from fixing an additional period 
of time for the buyer to pay, which allows the seller to avoid 
the contract pursuant to article 64 (1) (b) if the buyer fails to 
pay the price within that period.12

5.	 A buyer’s final failure to take delivery of the goods 
normally constitutes a fundamental breach of contract.13 In 
general, a delay of a few days in the delivery of the goods 
is not construed as a fundamental breach.14 However, such a 
delay can amount to a fundamental breach where observance 
of the date for taking delivery is especially important for the 
seller owing to the structure of the contract, for example if 
the sale relates to perishable goods or if the seller has to have 
rapid access to its storage or transport facilities.15 It has been 
held, in connection with an instalment contract requiring the 
buyer to take delivery of a specific quantity of goods each 
year, that the fundamental nature of the breach committed 
by the buyer in taking insufficient goods one year must be 
assessed in relation to the quantities under the entire con-
tract, not just those to be supplied annually.16

6.	 Non-performance of obligations other than payment of 
the price or taking delivery of the goods can also amount 
to a fundamental breach where the criteria set forth in arti-
cle 25 are met. The existence of a fundamental breach was 
acknowledged by one court with regard to a re-export prohi-
bition imposed on the buyer.17 Conversely, one court held, in 
connection with the buyer’s duty to cooperate with the seller 
in drawing up a delivery schedule for the following year, that 
the insufficient cooperation of which the seller accused the 
buyer did not constitute a fundamental breach in light of the 
criteria in article 25.18

AVOIDANCE FOR FAILURE TO PAY OR TO TAKE  
DELIVERY WITHIN AN ADDITIONAL PERIOD OF 

TIME FIXED (ARTICLE 64 (1) (b))

7.	 Article 64 (1) (b) provides for a second ground of con-
tract avoidance, applicable only in cases of non-payment of 
the price or failure to take delivery of the goods:19 the seller 
can avoid the contract if the buyer has not paid the price 
or taken delivery of the goods within the additional period 
of time fixed by the seller under article 63 (1).20 The seller 
may also avoid the contract if the buyer declares that it will 
not pay the price or take delivery of the goods within the 
period so fixed. Entitlement to avoidance pursuant to arti-
cle  64  (1)  (b) overcomes the difficulties surrounding the 
question whether the breach committed by the buyer is fun-
damental on the basis of the criteria set forth in article 25. It 
can exceptionally happen that decisions hold that the seller 
is entitled to avoid the contract only if the seller has previ-
ously fixed an additional period of time for performance by 
the buyer, thus disregarding the scope of article 64 (1) (a).21

8.	 The mechanism for avoiding the contract as established 
in article 64 (1) (b) is inapplicable in cases where the buyer 
breaches an obligation other than payment of the price or 
taking delivery of the goods. It is thus important to deter-
mine whether the buyer’s breach can be construed as a vio-
lation of the obligation to pay the price or to take delivery of 
the goods. Under article 54, the steps or formalities required 
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declare the contract avoided.37 In regard to any breach other 
than late performance, article 64 (2) (b) makes a distinction 
according to whether or not the seller has fixed an additional 
period for performance in accordance with article 63  (1). 
In the absence of an additional period for performance, 
the seller loses the right to declare the contract avoided 
unless it declares avoidance within a reasonable time after 
the seller knew or ought to have known of the breach (arti-
cle 64 (2) (b) (i)). Where the seller has fixed an additional 
period of time for performance by the buyer, the seller loses 
the right to declare the contract avoided unless it declares 
avoidance within a reasonable time after the expiration of 
the additional period fixed by the seller or after the buyer has 
declared that it will not perform its obligations within such 
additional period (article 64 (2) (b) (ii)). Article 64 (2) has 
given rise to very little case law.

seller continues to be entitled to declare avoidance at any 
time.34 In cases of non-payment of the price, only a waiver 
by the seller or conduct contrary to the principle of good faith 
can prevent the seller from declaring the contract avoided.35

12. 	 Where the buyer has paid the price, the seller loses the 
right to avoid the contract if it does not declare avoidance 
within the periods stated in article  64  (2). This provision 
makes a distinction between late performance and breaches 
other than late performance. In cases of late performance, 
the seller loses the right to declare the contract avoided 
unless it does so before becoming aware that performance 
has been (tardily) rendered.36 The provision is accordingly 
more rigorous than article 49 (2), under which, in cases of 
late delivery by the seller, the buyer is allowed a reasonable 
time, after becoming aware that delivery has been made, to 

Notes

	 1 Owing to the similarity of the two provisions, courts sometimes refer to article 64 instead of article 49: see Rechtbank van Koophan-
del Kortrijk [Belgium, 4 June 2004], available in Dutch on the Internet at www.law.kuleuven.be, available in English on the Internet at  
www.cisg.law.pace.edu; Oberlandesgericht Nürnberg, Germany, 20 September 1995, available in German on the Internet at  
www.globalsaleslaw.org (see CLOUT case No. 229 [Bundesgerichtshof, Germany, 4 December 1996], Neue Juristische Wochenschrift—
Rechtsprechungsreport, 1997, 690, available in German on the Internet at www.globalsaleslaw.org, available in English on the Internet at 
www.cisg.law.pace.edu, in which the error in the judgment of the Oberlandesgericht Nürnberg was pointed out).
	 2 See Oberlandesgericht Brandenburg, Germany, 18 November 2008, IHR 2009, 105, Cisg-online 1734; for a comparable observation in 
connection with article 49, see the Digest for article 49.
	 3 See the Digest for article 25.
	 4 Arbitration Court of the International Chamber of Commerce, August 1998 (Arbitral award No. 9887), ICC International Court of Arbi-
tration Bulletin, 2000, vol. 11, No. 2, 109, available in English on the Internet at www.unilex.info .
	 5 U.S. District Court, Southern District of New York, United States, 29 May 2009 (Doolim Corp. v. R Doll, LLC et al.), available in English 
on the Internet at www.cisg.law.pace.edu (in connection with payment of less than 25 per cent of the price); Tribunal cantonal du Valais, Swit-
zerland, 2 December 2002, available in French on the Internet at www.cisg-online.ch, available in English on the Internet at www.cisg.law.
pace.edu; CLOUT case No. 578 [U.S. District Court, Western District of Michigan, United States, 17 December 2001], 2001 WL 34046276, 
available in English on the Internet at www.cisg.law.pace.edu (non-payment of the price is the most significant form of a fundamental breach 
by a buyer); CLOUT case No. 468 [International Commercial Arbitration Court at the Chamber of Commerce and Industry of the Russian 
Federation, Russian Federation, 5 October 1998]; CLOUT case No. 130 [Oberlandesgericht Düsseldorf, Germany, 14 January 1994].
	 6 See, for example, Tribunal cantonal du Valais, Switzerland, 2 December 2002, available in French on the Internet at www.cisg-online.ch,  
available in English on the Internet at www.cisg.law.pace.edu; CLOUT case No. 361 [Oberlandesgericht Braunschweig, Germany, 28 Octo-
ber 1999], Transportrecht-Internationales Handelsrecht, 2000, 4.
	 7 CLOUT case No. 308 [Federal Court of Australia, South Australian District, Adelaide, Australia, 28 April 1995], (1995) 57 Federal Court 
Reports (Australia) 216-240 (Roder Zelt- und Hallenkonstruktionen GmbH v. Rosedown Park Pty Ltd et al.).
	 8 Oberlandesgericht Düsseldorf, Germany, 22 July 2004, Internationales Handelsrecht, 2005, 29, available in German on the Internet at 
www.globalsaleslaw.org, available in English on the Internet at www.cisg.law.pace.edu; CLOUT case No. 301 [Arbitration Court of the 
International Chamber of Commerce, 1992, (Arbitral award No. 7585), ICC International Court of Arbitration Bulletin, 1995, vol. 6, No. 2, 
60, available in English on the Internet at www.unilex.info .
	 9 China International Economic and Trade Arbitration Commission, People’s Republic of China, April 2006 (Arbitral award 
No. CISG/2006/21), available in English on the Internet at www.cisg.law.pace.edu; Landgericht Kassel, Germany, 21 September 1995, avail-
able in German on the Internet at www.cisg-online.ch, available in English on the Internet at www.cisg.law.pace.edu; China International 
Economic and Trade Arbitration Commission, People’s Republic of China, 23 April 1995, Zhōngguó guójì jīngjì màoyì zhòngcái cáijué shū 
xuǎnbiān, vol. 1995, 2004, 1446, available in English on the Internet at www.cisg.law.pace.edu.
	 10 China International Economic and Trade Arbitration Commission, People’s Republic of China, 15 September 2005, available in English 
on the Internet at www.cisg.law.pace.edu; CLOUT case No. 976 [China International Economic and Trade Arbitration Commission, People’s 
Republic of China, 26 June 2003], available in English on the Internet at www.cisg.law.pace.edu; Supreme Court of Queensland, Court 
of Appeal, Australia, 12 October 2001, (Downs Investments v. Perwaja Steel), [2001] QCA 433 [2002] 2 Qd R 462, available in English 
on the Internet at www.cisg.law.pace.edu; CLOUT case No. 631 [Supreme Court of Queensland, Australia, 17 November 2000] (Downs 
Investments in liq. v. Perwaja Steel), available in English on the Internet at www.austlii.edu.au; China International Economic and Trade 
Arbitration Commission, People’s Republic of China, 1 March 1999, Zhōngguó guójì jīngjì màoyì zhòngcái cáijué shū xuǎnbiān, vol. 1999, 
2004, 1585, available in English on the Internet at www.cisg.law.pace.edu; CLOUT case No. 717 [China International Economic and Trade 
Arbitration Commission, People’s Republic of China, 6 January 1999], Zhōngguó guójì jīngjì màoyì zhòngcái cáijué shū xuǎnbiān, vol. 1999, 
2004, 1417; Arbitration Court of the International Chamber of Commerce, 1999 (Arbitral award No. 10274), Yearbook Commercial Arbitra-
tion, vol. 29, 2004, 89, available in English on the Internet at www.cisg.law.pace.edu; China International Economic and Trade Arbitration 
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Commission, People’s Republic of China, 21 July 1997, Zhōngguó guójì jīngjì màoyì zhòngcái cáijué shū xuǎnbiān, vol. 1997, 2004, 2215, 
available in English on the Internet at www.cisg.law.pace.edu.
	 11 CLOUT case No. 826 [Oberlandesgericht München, Germany, 19 October 2006], Internationales Handelsrecht, 2007, 30, available in 
German on the Internet at www.globalsaleslaw.org, available in English on the Internet at www.cisg.law.pace.edu.
	 12 See, for example, China International Economic and Trade Arbitration Commission, People’s Republic of China, 15 September 2005, 
available in English on the Internet at www.cisg.law.pace.edu; CLOUT case No. 243 [Cour d’appel de Grenoble, France, 4 February 1999], 
available in French on the Internet at www.cisg-france.orgavailable in English on the Internet at www.cisg.law.pace.edu (the court observed 
that, in the absence of a fundamental breach, the seller should have granted the buyer an additional period of time in which to take deliv-
ery); CLOUT case No. 261 [Bezirksgericht der Saane, Switzerland, 20 February 1997], Schweizerische Zeitschrift für internationales und 
europäisches Recht, 1999, 195-197, available in German on the Internet at www.globalsaleslaw.org, available in English on the Internet at 
www.cisg.law.pace.edu (failure to obtain a letter of credit within the additional period of time fixed by the seller under article 63).
	 13 See CLOUT case No. 987 [China International Economic and Trade Arbitration Commission, People’s Republic of China, 22 March 
2001] (refusal to hire a ship to transport the goods under an FOB sale); CLOUT case No. 217 [Handelsgericht des Kantons Aargau, 
Switzerland, 26 September 1997], Schweizerische Zeitschrift für Internationales und Europäisches Recht, 1998, 78, available in German 
on the Internet at www.globalsaleslaw.org, available in English on the Internet at www.cisg.law.pace.edu (refusal to take delivery of the 
goods) (see full text of the decision); CLOUT case No. 227 [Oberlandesgericht Hamm, Germany, 22 September 1992], Transportrecht- 
Internationales Handelsrecht, 1999, 24, available in German on the Internet at www.globalsaleslaw.org, available in English on the 
Internet at www.cisg.law.pace.edu (refusal to take delivery of more than half of the goods); China International Economic and Trade  
Arbitration Commission, People’s Republic of China, 9 January 1993, Zhōngguó guójì jīngjì màoyì zhòngcái cáijué shū xuǎnbiān, vol. 
1993, 2004, 187, available in English on the Internet at www.cisg.law.pace.edu (refusal to send a ship to transport the goods under an 
FOB sale).
	 14 CLOUT case No. 243 [Cour d’appel de Grenoble, France, 4 February 1999], available in French on the Internet at www.cisg-france.org, 
available in English on the Internet at www.cisg.law.pace.edu (sale of orange juice whose delivery was to be staggered over several months, 
where the buyer announced a delay of a few days in taking delivery of one instalment); see, however, CLOUT case No. 629 [Kantonsgericht 
Zug, Switzerland, 12 December 2002], Internationales Handelsrecht, 2004, 65 (the court held that the few days’ delay constituted a funda-
mental breach; the significance of this assertion should be qualified, since the seller had previously granted the buyer an additional period of 
time without result).
	 15 See, for a similar assertion, Oberlandesgericht Düsseldorf, Germany, 22 July 2004, Internationales Handelsrecht, 2005, 29, available in 
German on the Internet at www.globalsaleslaw.org, available in English on the Internet at www.cisg.law.pace.edu (after stating this principle, 
the court rejected the existence of a fundamental breach in connection with the late delivery of children’s fashion shoes).
	 16 Oberlandesgericht Brandenburg, Germany, 18 November 2008, Internationales Handelsrecht, 2009, 105, available in German on the 
Internet at www.globalsaleslaw.org, available in English on the Internet at www.cisg.law.pace.edu.
	 17 CLOUT case No. 154 [Cour d’appel de Grenoble, France, 22 February 1995], Journal du droit international, 1995, 632,  English trans-
lation available on the Internet at www.cisg.law.pace.edu (a buyer of jeans was required, under the contract, to provide evidence of the final 
destination of the goods in Africa and South America in order to ensure that a re-export prohibition relating, in particular, to Europe was 
complied with by the buyer; the court held that the buyer’s failure to furnish proof of the final destination of the goods was a fundamental 
breach).
	 18 Oberlandesgericht Brandenburg, Germany, 18 November 2008, Internationales Handelsrecht, 2009, 105, available in German on the 
Internet at www.globalsaleslaw.org, available in English on the Internet at www.cisg.law.pace.edu.
	 19 Arbitration Court of the International Chamber of Commerce, September 1996 (Arbitral award No. 8574), ICC International Court of 
Arbitration Bulletin, vol. 11, No. 2, 2000, 57, available in English on the Internet at www.cisg.law.pace.edu (the ruling referred to the option 
available to the seller of avoidance for fundamental breach or avoidance upon the lapse of an additional period of time without receiving 
performance).
	 20 See, by way of illustration, Oberlandesgericht Karlsruhe, Germany, 14 February 2008, Internationales Handelsrecht, 2008, 53, avail-
able in German on the Internet at www.globalsaleslaw.org, available in English on the Internet at www.cisg.law.pace.edu (payment of the 
price); CLOUT case No. 886 [Handelsgericht des Kantons St. Gallen, Switzerland, 3 December 2002] (Sizing machine case), Schweizerische 
Zeitschrift für Internationales und Europäisches Recht, 2003, 104, English translation available on the Internet at www.cisg.law.pace.edu; 
Oberlandesgericht Graz, Austria, 24 January 2002, available in German on the Internet at www.cisg-online.ch, available in English on the 
Internet at www.cisg.law.pace.edu.
	 21 CLOUT case No.  307 [Oberster Gerichtshof, Austria, 11 September 1997], Juristische Blätter, 2000, 729, available in German on 
the Internet at www.globalsaleslaw.org, available in English on the Internet at www.cisg.law.pace.edu. See also the Digest for article 63, 
paragraph 3.
	 22 See, by way of illustration, CLOUT case No. 261 [Bezirksgericht der Saane, Switzerland, 20 February 1997], Schweizerische Zeitschrift 
für Internationales und Europäisches Recht, 1999, 195, available in German on the Internet at www.globalsaleslaw.org, available in English 
on the Internet at www.cisg.law.pace.edu (failure to obtain a letter of credit within the additional period of time fixed by the seller under 
article 63).
	 23 See, for example, CLOUT case No. 154 [Cour d’appel de Grenoble, France, 22 February 1995], Journal du droit international, 1995, 
632,  English  translation available on the Internet at www.cisg.law.pace.edu (in connection with the buyer’s failure to furnish proof required 
by the contract of the final destination of the goods, the court stated, in its assessment of the fundamental nature of the breach committed by 
the buyer, that the seller had granted the buyer a reasonable time in which to fulfil its contractual obligations).
	 24 CLOUT case No. 1021 [Foreign Trade Court of Arbitration at the Serbian Chamber of Commerce, Serbia, 15 July 2008] (Milk packaging 
equipment case), available in Serbian on the Internet at www.globalsaleslaw.org, available in English on the Internet at www.cisg.law.pace.edu  
(“For avoidance of the contract, a decision by a court or arbitral tribunal is not necessary”); CLOUT case No. 746 [Oberlandesgericht  
Graz, Austria, 29 July 2004], available in German on the Internet at www.globalsaleslaw.org, available in English on the Internet at  
www.cisg.law.pace.edu (“The CISG does not know any ipso facto avoidance of the contract”).
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	 25 See China International Economic and Trade Arbitration Commission, People’s Republic of China, April 2006 (Arbitral award 
No. CISG/2006/21), available in English on the Internet at www.cisg.law.pace.edu (the contracts concluded in this case were not avoided 
since the seller did not inform the buyer of the avoidance); CLOUT case No. 746 [Oberlandesgericht Graz, Austria, 29 July 2004], available 
in German on the Internet at www.globalsaleslaw.org, available in English on the Internet at www.cisg.law.pace.edu.
	 26 Oberlandesgericht Düsseldorf, Germany, 22 July 2004, Internationales Handelsrecht, 2005, 29, available in German on the Internet at 
www.globalsaleslaw.org, available in English on the Internet at www.cisg.law.pace.edu (the conduct of the seller invoking avoidance should 
have been such as to enable the buyer to conclude that the seller was terminating the contract); Tribunal cantonal du Valais, Switzerland, 
2 December 2002, available in French on the Internet at www.cisg-online.ch, available in English on the Internet at www.cisg.law.pace.edu 
(avoidance of the contract “occurred by way of conclusive deeds”); CLOUT case No. 243 [Cour d’appel de Grenoble, France, 4 February 
1999], available in French on the Internet at www.cisg-france.org, available in English on the Internet at www.cisg.law.pace.edu; Landgericht 
Kassel, Germany, 21 September 1995, available in German on the Internet at www.cisg-online.ch, available in English on the Internet at 
www.cisg.law.pace.edu (“The statement required to that effect under article 26 CISG can be made impliedly”).
	 27 CLOUT case No. 427 [Oberster Gerichtshof, Austria, 28 April 2000], Österreichische Juristenzeitung, 2000, 167 (It has to be clearly 
apparent from the declaration that the seller no longer wishes to be bound by the contract).
	 28 CLOUT case No. 746 [Oberlandesgericht Graz, Austria, 29 July 2004], available in German on the Internet at www.globalsaleslaw.org,  
available in English on the Internet at www.cisg.law.pace.edu; Oberlandesgericht Graz, Austria, 24 January 2002, available in German on the 
Internet at www.cisg-online.ch, available in English on the Internet at www.cisg.law.pace.edu; CLOUT case No. 986 [China International 
Economic and Trade Arbitration Commission, China, 4  February 2002]; CLOUT case No.  261 [Bezirksgericht der Saane, Switzerland, 
20 February 1997], Schweizerische Zeitschrift für internationales und europäisches Recht, 1999, 195-197, available in German on the Inter-
net at www.globalsaleslaw.org, available in English on the Internet at www.cisg.law.pace.edu. See, however, Arbitration Court of the Interna-
tional Chamber of Commerce, 2003 (Arbitral award No. 11849), Yearbook Commercial Arbitration, vol. 31, 2006, 148, available in English 
on the Internet at www.cisg.law.pace.edu, ruling that, when an additional period of time has been fixed, “termination needs a second, specific 
notification to be sent after the elapsing of such additional period of time.”
	 29 Cf., for similar wording, Oberlandesgericht Graz, Austria, 24 January 2002, available in German on the Internet at www.cisg-online.ch,  
available in English on the Internet at www.cisg.law.pace.edu (the seller had, on fixing an additional period of time, stated that “it would 
refuse to accept payment … and … would … claim damages for breach of contract”); CLOUT case No. 261 [Bezirksgericht der Saane, 
Switzerland, 20 February 1997], Schweizerische Zeitschrift für internationales und europäisches Recht, 1999, 195-197, available in German 
on the Internet at www.globalsaleslaw.org, available in English on the Internet at www.cisg.law.pace.edu (the seller had stated that it would 
refuse to accept performance and takeover of the goods by the buyer if the additional period of time lapsed without the buyer performing).
	 30 CLOUT case No. 746 [Oberlandesgericht Graz, Austria, 29 July 2004], available in German on the Internet at www.globalsaleslaw.
org, available in English on the Internet at www.cisg.law.pace.edu (the notice fixing an additional period of time stated, “we will rely on 
claims for damages because of non-performance or avoid the contract”); CLOUT case No. 83 [Oberlandesgericht München, Germany,  
2 March 1994], Neue Juristische Wochenschrift–Rechtsprechungsreport (NJW-RR) 1994, 1075, available in German on the Internet at  
www.globalsaleslaw.org, available in English on the Internet at www.cisg.law.pace.edu (a statement containing a reminder of the outstanding 
obligation to pay the price and referring to the possibility that the seller would withdraw from the contract).
	 31 See, by way of example, Tribunal de commerce de Versailles, France, 12 March 2010, available in French on the Internet at  
www.cisg-france.org; CLOUT case No. 427 [Oberster Gerichtshof, Austria, 28 April 2000], Österreichische Juristenzeitung, 2000, 167.
	 32 Landgericht Kassel, Germany, 21 September 1995], available in German on the Internet at www.cisg-online.ch, available in English on 
the Internet at www.cisg.law.pace.edu (the seller instituted legal proceedings claiming compensation for the loss resulting from the “complete 
failure” of the transaction).
	 33 See UNCITRAL Secretariat Commentary to draft article 60.
	 34 CLOUT case No. 539 [Oberlandesgericht Graz, Austria, 31 May 2002], available in German on the Internet at www.globalsaleslaw.org, 
available in English on the Internet at www.cisg.law.pace.edu.
	 35 CLOUT case No. 826 [Oberlandesgericht München, Germany, 19 October 2006], Internationales Handelsrecht, 2007, 30, available in 
German on the Internet at www.globalsaleslaw.org, available in English on the Internet at www.cisg.law.pace.edu (the court held that the right 
of avoidance had not been forfeited even though six months had elapsed between the fixing of the additional period of time by the seller and 
the declaration of avoidance, since the buyer could not expect that the seller would not utilize its rights).
	 36 See, as an illustration of the provision, Arbitration Court of the International Chamber of Commerce, 2003 (Arbitral award No. 11849), 
Yearbook Commercial Arbitration, vol. 31, 2006, 148, available in English on the Internet at www.cisg.law.pace.edu (seller had sent a letter 
of termination after learning of the (late) opening of the letter of credit by the buyer).
	 37 See the Digest for article 49.



300	 UNCITRAL Digest of Case Law on the United Nations Convention on Contracts for the International Sale of Goods

Article 65

	 (1)	 If under the contract the buyer is to specify the form, measurement or other  
features of the goods and he fails to make such specification either on the date agreed upon 
or within a reasonable time after receipt of a request from the seller, the seller may, without 
prejudice to any other rights he may have, make the specification himself in accordance 
with the requirements of the buyer that may be known to him.

	 (2)	 If the seller makes the specification himself, he must inform the buyer of the 
details thereof and must fix a reasonable time within which the buyer may make a different 
specification. If, after receipt of such a communication, the buyer fails to do so within the 
time so fixed, the specification made by the seller is binding.

INTRODUCTION

1.	 Article 65 addresses those cases where the contract 
leaves it to the buyer to specify “the form, measurement 
or other features of the goods” (article 65 (1)). The provi-
sion enables the seller to act in the buyer’s stead so that it 
can itself make the specification required by the contract.  
Article 65 accordingly grants the seller a further remedy for 
preserving its rights. Article 65 also clarifies article 14 (1): 
a proposal for concluding a contract can be sufficiently defi-
nite to constitute an offer if the proposed contract requires a 
specification of the goods after its conclusion.1 Court deci-
sions or arbitral awards which have implemented or cited 
article 65 are very rare.2  

SELLER’S RIGHT TO MAKE SPECIFICATIONS  
(ARTICLE 65 (1))

2.	 The seller’s right to make the specification itself in 
place of the buyer is subject to various requirements. First, 
the buyer has to have failed to make the required specifi-
cation “on the date agreed upon”. If a date is not indicated 
in the contract, a seller wishing to make the specification 
must request the buyer beforehand to provide the specifica-
tion, which has to be made “within a reasonable time after 
receipt” of the request. Thus, the seller’s request has to 
reach the buyer in order to be effective, contrary to the gen-
eral rule set forth in article 27. Secondly, the specification 

made by the seller following the buyer’s failure to do so 
has to meet “the requirements of the buyer that may be 
known to him”.

3.	 The seller is not obliged to make the specification 
required of the buyer. The seller may prefer to resort to 
the other remedies available for breach of contract by the 
buyer. Also, a specification provided by the seller does 
not prejudice any other rights which the seller may have. 
This means that a seller who has made the specification 
retains the right to claim damages for the loss caused by the 
buyer’s failure.

IMPLEMENTATION OF THE RIGHT TO MAKE  
SPECIFICATIONS (ARTICLE 65 (2))

4.	 Article 65 (2) regulates the seller’s exercise of its right 
to make a specification on behalf of the buyer under arti-
cle 65 (1). The seller is required to inform the buyer of the 
details of the specification and to fix a reasonable time dur-
ing which the buyer may make a different specification (first 
sentence). If the buyer does not take advantage of the right to 
make a different specification within the reasonable time so 
fixed, the seller’s specification is binding (second sentence). 
It has been held that, if a seller makes a specification with-
out taking the preliminary steps laid down in article 65 (2), 
the seller’s specification is not binding on the buyer, who 
remains free to make a different specification.3  

Notes

	 1 See, in connection with the relationship between CISG article 65 and contract formation, China International Economic and Trade  
Arbitration Commission, People’s Republic of China, 23 April 1997 (Arbitral award No. CISG/1997/08), Zhōngguó guójì jīngjì màoyì zhòng-
cái cáijué shū xuǎnbiān, vol. 1997, 2004, 1740, available in English on the Internet at www.cisg.law.pace.edu (whereas the buyer alleged 
that the contract was not formed, invoking, inter alia, articles 14 (1) and 65, the arbitration tribunal pointed out that article 65 “does not stip-
ulate that, if the parties do not describe the details of the goods, the contract is not established”); CLOUT case No. 133 [Oberlandesgericht 
München, Germany, 8 February 1995] (article 65 cannot make up for non-acceptance of a proposed modification of a contract involving, inter 
alia, a necessary specification of the goods).
	 2 Efeteio Athinon, Greece, 2006 (docket No. 4861/2006), Episkópisi Emporikoú Dikaíou, 2005, 841, available in Greek on the Internet at 
www.cisg.law.pace.edu, English abstract available on the Internet at www.cisg.law.pace.edu (the decision merely cites article 65 among the 
remedies available to the seller); China International Economic and Trade Arbitration Commission, People’s Republic of China, 29 September 
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2000, available in English on the Internet at www.cisg.law.pace.edu (article 65 is cited only by the buyer); China International Economic and 
Trade Arbitration Commission, People’s Republic of China, 23 April 1997 (Arbitral award No. CISG/1997/08), Zhōngguó guójì jīngjì màoyì 
zhòngcái cáijué shū xuǎnbiān, vol. 1997, 2004, 1740, available in English on the Internet at www.cisg.law.pace.edu; Landgericht Aachen, 
Germany, 19 April 1996, available in German on the Internet at www.cisg-online.ch; CLOUT case No. 133 [Oberlandesgericht München, 
Germany, 8 February 1995].
	 3 Landgericht Aachen, Germany, 19 April 1996, available in German on the Internet at www.cisg-online.ch.   
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Part III, Chapter IV

Passing of risk (articles 66-70)

OVERVIEW

1.	 Chapter IV of Part III of the Convention deals with 
the passing to the buyer of the risk of loss of or damage 
to goods. The first article of the chapter (article 66) states 
the consequences for the buyer after such risk passes to 
the buyer. The following three articles (articles 67-69) set 
out rules for when the risk passes to the buyer. The final 
article of the chapter (article 70) states the allocation of the 
risk of loss or damage if the seller commits a fundamental  
breach. Articles 67-69 are also applied in conjunction with 
article 36 which provides that the seller is liable for any non- 
conformity existing at the time of passing of risk.1

2.	 As a general rule, a seller that satisfies its obligation 
to deliver goods or documents (see Section I of Chapter II 
of Part III (articles 31-34), entitled “Delivery of the goods 
and handing over of documents”) will cease to bear the risk 
of loss or damage. The language used in chapter IV and in 
articles 31-34 is often identical. One decision therefore con-
cludes that the same interpretation should be given to the 
word “carrier” in articles 31 and 67.2

3.	 The rules in chapter IV apply without regard to whether 
the seller or the buyer owns the goods.3 Chapter IV therefore 
replaces domestic sales law that allocates risk to the “owner” 
of the goods, although the outcome may be the same in any 
particular case under both the Convention and the domestic 
law.4 One court held that it is an established international 
practice that property rights to goods are transferred at the 
time of passing of risk of loss unless the contract provides 
otherwise.5 The contracts in that case included “CIF” and 
“CPT” (“Carriage Paid To”) terms, which provide that the 
risk passes at the time the goods are handed over to the  
first carrier. Therefore, the result in that case was that prop-
erty rights passed at the time of handing the goods over to 
the carrier.

4.	 The passing of risk requires a valid contract.6

NATURE OF RISK

5.	 Chapter IV deals with loss of or damage to the goods 
sold. This is stated expressly in the first clause of article 
66 and implicitly in the other articles. The loss of goods 
includes cases where the goods cannot be found,7 have been 
stolen, or have been transferred to another person.8 Damage 
to the goods includes total destruction, physical damage,9 
deterioration,10 and shrinkage of the goods during carriage 
or storage.

6.	 Several courts deal with risks other than the risk of loss 
of or damage to the goods. One decision held that the unsea-
worthiness of the ship for carriage, or a delay in carriage, 
does not constitute a risk governed by the rules of Chapter 
IV.11 On the other hand, several courts have applied provi-
sions of Chapter IV to the passing of risks other than the risk 
of loss of or damage to goods. These risks include the risk 
of delay by the carrier after the seller has handed over the 
goods to the carrier,12 the risk that the attribution of a paint-
ing is incorrect,13 and the risk that governmental regulations 
will prohibit trading in the goods.14 

PARTIES’ AGREEMENT ON  
PASSING OF RISK

7.	 The seller and buyer may agree on when the risk of 
loss or damage passes to the buyer. In accordance with 
article 6, the parties’ agreement will govern even if it der-
ogates from the provisions of Chapter IV that would oth-
erwise apply. Parties will frequently contract concerning 
the passage of risk by expressly incorporating into their 
agreement trade terms, such as the International Chamber 
of Commerce’s Incoterms.15 Parties may agree to vary a 
standard trade term,16 adopt a trade term that is local,17 or 
use a trade term in connection with the price rather than 
delivery.18 The parties may also agree to the allocation of 
risk by incorporating the standard terms or general busi-
ness conditions of the seller or buyer.19 A careful interpre-
tation of the contract may reveal an agreement on when the 
risk passes. In one case involving a contract for the sale 
of a horse, the validity of which was conditioned on the 
successful onward sale after three months training by the 
buyer, the court found that an independent unconditional 
agreement of down payment constituted an agreement that 
the risk of loss (with regard to the down payment) of the 
horse passed when buyer received or took delivery of the 
horse. The court stated that given the constant danger of 
the horse being injured during training, and of a decrease 
in value, the down payment was meant to constitute a 
just balancing of the interests of the parties, which ame-
liorated the seller’s risk of both losing the horse and not 
obtaining a claim for the payment of the purchase price, 
while permitting the buyer an opportunity to improve the 
horse in order to achieve as high a price in the onward 
sale as possible.20 Notwithstanding article 6, however, a  
German court interpreted a trade term (“frei Haus”) set out 
in a French seller’s general business conditions in accord-
ance with German law because the seller had used a clause 
common in German commerce, drafted in the German 
language, and the buyer was German.21
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Proof of conformity at the time of passing of risk

13.	 Where the buyer receives damaged goods and there 
is a dispute over whether the damage occurred before or 
after the risk of loss passed to the buyer, most cases hold 
that the buyer has the burden of establishing that the dam-
age occurred before risk passed to it.30 Some courts hold, 
however, that the burden of proof shifts in certain cases: 
one court held that if the buyer notified the seller of non- 
conformity in compliance with article 39 or if the buyer 
immediately rejected the goods upon delivery, the seller 
bears the burden to prove conformity at the time of pass-
ing of the risk, whereas the burden shifts to the buyer after 
the buyer accepts the goods without complaint;31 another 
court held that where a governmental order to confiscate 
food products for suspicion of dioxin contamination is in 
place, it is assumed that the delivered goods were non- 
conforming at the time of passing of the risk, and therefore 
the burden to prove that the suspicion was unfounded shifts 
to the seller.32 On the other hand, one court held that the 
seller bears the burden to prove that the goods (phenol) 
were without defects at the time the risk of loss passed to 
the buyer.33 In that particular case, the FOB seller was held 
liable since the buyer provided proof that the goods were 
affected by a substance that caused the deterioration prior 
to the handing over of the goods to the carrier, whereas the 
seller provided no proof to the contrary.

14.	 The following cases provide examples of the proof that 
is required to establish conformity or non-conformity at the 
time of passing of the risk. Where a seller produced a bill 
of lading with the master’s annotation “clean on board” and 
the buyer produced no evidence that deterioration occurred 
before the seller handed over the goods to the carrier, the 
buyer bore the risk of the deterioration.34 Likewise, where 
there was evidence that the goods (ribs) were processed 
and stored in acceptable conditions and temperatures from 
the time they were processed until they were transferred 
to the buyer, and where nothing in the evidence suggested 
that the processor or storage facility did anything improper 
with respect to the goods or that the ribs were spoiled prior 
to being transferred to the buyer, the buyer bore the risk.35 
On the other hand, another court held that where there was 
evidence that the cooling system of the carrier’s truck had 
been running continuously during transport, and stickiness 
and breakage of frozen pepper slices were discovered at the 
destination, a court found that the lack of conformity was 
already present at the time of the passing of the risk, i.e., the 
time the goods were handed over to the carrier.36 However, 
note that it is not totally clear if placement of the burden of 
proof was the decisive factor in reaching these results.

RISK OF LOSS OR DAMAGE FOLLOWING  
TERMINATION OR AVOIDANCE

15.	 If the parties avoid the contract or agree to terminate 
the contract after the risk has passed to the buyer, it has been 
held that the risk rules implicit in the Convention’s provi-
sions on the effects of avoidance of contract (Section V of 
Part III, Chapter V, articles 81 through 84), including the 
rules with respect to restitution following avoidance, over-
ride the general risk provisions of Chapter IV.37 When the 
goods are returned following termination of the contract, 

8.	 The Convention’s rules in article 8 on the interpreta-
tion of statements and acts of the parties apply to agree-
ments relating to risk. Thus, one court found that the 
parties had agreed that the seller would deliver the goods at 
the buyer’s place of business because, in accordance with 
article 8 (2), a reasonable person in the same circumstances 
as the buyer would understand use of the German term “frei 
Haus” (“free delivery”) to mean delivery at the buyer’s 
place of business, making article 69 rather than article 67 
applicable.22

OTHER BINDING RULES ON  
PASSING OF RISK

9.	 Article 9 (1) provides that parties are bound by any 
practices, including those allocating risk of loss or damage, 
that they have established between themselves. Courts have 
occasionally looked to the prior practices of the parties for 
evidence of the parties’ intent with respect to risk of loss.23 
One court has concluded, however, that conduct by one party 
with respect to risk on two prior occasions is insufficient to 
establish a binding practice.24

10.	 The seller and buyer may also be bound by trade usages 
with respect to risk of loss or damage. Under article 9 (1), 
they are bound if they agree to a usage, whether international 
or local. They are also bound under article 9 (2) by widely- 
observed international usages which they know or should 
know unless they agree otherwise. If the parties use trade 
terms in their contract and expressly provide that the Inco-
terms apply, article 9 (1) makes the definition of the trade 
terms by the International Chamber of Commerce binding, 
but since Incoterms are so widely used in international sale 
of goods, courts often apply the ICC’s definitions of trade 
terms, even absent express incorporation of those defini-
tions, under article 9 (2).25

BURDEN OF ESTABLISHING  
THE PASSING OF RISK

11.	 Article 66 and the other provisions of Chapter IV are 
silent on who has the burden of establishing that the risk 
of loss or damage has passed to the buyer.26 In considering 
the burden of proof related to the passing of risk, two issues 
must be distinguished: the proof of whether the risk has 
passed, and the proof of whether the goods conformed to the 
contract at the time of passing of the risk (cf. article 36).

Proof of passing of risk

12.	 The cases place the burden upon a seller that brings an 
action to recover the price in accordance with article 62.27 In 
several cases sellers failed to establish that they had deliv-
ered the goods and therefore the buyers were found not to 
be obliged to pay. In one case, the court found that a bill of 
lading that accurately described the goods sold but which 
did not indicate the name of the buyer as the recipient was 
insufficient proof.28 In a second case, the court found that 
a stamped but unsigned receipt was not sufficient proof of 
delivery at the buyer’s place of business as required by the 
contract of sale.29
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disposal at the buyer’s place of business, just as article 31 (c)  
obliged the seller to place goods at the disposal of the buyer 
at the seller’s place of business; thus risk returned to the 
seller when the buyer placed the goods at the seller’s dis-
posal, properly packaged for shipment, at the buyer’s place 
of business.39 Both of these cases, in which it was held that 
the seller bore the risk of loss during transportation of goods 
being returned to the seller, were cases involving breach by 
the seller. No case involving a breach by the buyer has been 
reported on this issue.

one court held that the obligations of the parties should mir-
ror the obligations of the parties in the performance of the  
terminated contract: if the seller agreed to deliver goods 
“ex factory” and the buyer bore the transportation risk in 
the initial contract, then when goods are returned following 
termination, the risk passes back to the seller when the buyer 
hands over the goods to a carrier at the buyer’s place of 
business.38 It has also been held that, where the contract was 
avoided due to non-conformity of the goods, the buyer’s res-
titution obligation was only to place the goods at the seller’s 
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Article 66

	 Loss of or damage to the goods after the risk has passed to the buyer does not  
discharge him from his obligation to pay the price, unless the loss or damage is due to an 
act or omission of the seller.

INTRODUCTION

1.	 Article 66 provides that the buyer is not discharged 
from the obligation to pay the price if the goods are lost or 
damaged after the risk has passed to the buyer unless the 
loss or damage was caused by the seller. Article 66 does 
not create the obligation to pay the purchase price; that 
obligation is set out in article 53. Article 66 is also silent 
as to when the risk of loss or damage passes. The parties’ 
contract and articles 67-70 set out rules for determining 
when the risk passes. Many cases also apply article 66 to 
contracts in which parties agree on the use of trade terms 
such as “CIF”, “CFR”, “FOB”, and “FCA” that provide for 
when the risk passes.1

CONSEQUENCE OF PASSING OF  
RISK TO BUYER

2.	 Once it has been established that the risk passed before 
loss or damage to the goods occurred, decisions routinely 
require the buyer to pay the price unless it is established 
that the seller was responsible for the loss or damage.2 
Most, but not all, of these decisions cite both article 53 and 
article 66.3

3.	 If the goods are lost or damaged before the risk has 
passed, non-delivery or delivery of the damaged goods is a 
breach of the seller’s obligation to deliver conforming goods 
(articles 30, 35, and 36). In that case, the buyer’s obligation 
to pay the price may be discharged if the buyer avoids the 
contract (articles 49 and 81), or the price may be reduced 
(article 50). On the other hand, several decisions cite arti- 
cle 66 for the proposition that a buyer is not obligated to pay 
the price for lost or damaged goods it did not receive.4 

4.	 In a case where the goods were taken over by the buyer 
at the seller’s warehouse, but where the contract included a 
“Delivered at Frontier” clause according to which the risk 
passes at the border, an arbitral tribunal held that the time 
for examining the goods under article 38 is the moment of 

the passing of the risk because the seller is only liable for 
non-conformities that existed at the time of the passing of 
the risk.5

EXCEPTION WHEN LOSS OR DAMAGE DUE TO 
SELLER’S ACTS OR OMISSIONS

5.	 Although the buyer normally is not discharged from 
its obligation to pay the price if the goods are lost or dam-
aged after the risk has passed to the buyer, the “unless” 
clause of article 66 provides an exception to this rule. If it 
is established that the loss or damage was due to an act or 
omission of the seller, the buyer’s obligation to pay may be 
discharged. Some arbitral tribunals, addressing CIF sales of 
a chemical substance, found that the seller’s failure to give 
the carrier agreed instructions on the temperature at which 
the goods were to be stored during carriage caused the goods 
to be damaged through melting and leakage, and the seller 
was held liable for the loss or damage.6 Another decision 
found that the seller was liable for damage to the goods that 
occurred due to improper packaging prior to the passing of 
the risk to the buyer or carrier.7 Another decision suggested, 
without citing article 66, that the seller would be liable for 
deterioration of the goods (live sheep) during shipment if 
the seller’s instruction to the carrier caused the overloading 
of the truck, and thus caused the bad physical condition of 
the sheep.8 According to several cases, the buyer bears the 
burden of proving that a loss or damage was due to the act or 
omission of the seller; in none of these cases has the buyer 
carried this burden.9

6.	 This exception to the buyer’s obligation to pay is 
distinct from the seller’s continuing liability under arti-
cle  36  (1) for non-conformities that exist at the time the 
risk of loss passes even if they do not become apparent 
until a later time; the exception in the “unless” clause of 
article 66 is also distinct from the seller’s liability under 
article 36 (2) for non-conformities that arise subsequent 
to passage of risk if the seller has guaranteed the goods 
against these non-conformities.

Notes
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CONTRACTS OF SALE INVOLVING  
CARRIAGE OF GOODS

4.	 Article 67 does not define when a contract of sale 
involves carriage of goods. A similar formula is used in 
article 31 (a), which provides that if the contract of sale 
involves carriage of goods the seller satisfies its obligation 
to deliver the goods when it hands them over to the first 
carrier. Given the identical language in the two provisions, 
they should be read to cover the same transactions.11

5.	 Article 68 sets out special rules for passage of risk 
when goods are sold in transit. Therefore, article 67 does 
not apply when goods are sold in transit.

6.	 A contract of sale involves the carriage of goods when 
it expressly or implicitly provides for subsequent carriage. 
The contract may expressly provide that the goods are to 
be transported via carrier by, e.g., including details with 
respect to the manner of carriage. This is often done most 
efficiently by incorporating trade terms, such as the Inter-
national Chamber of Commerce’s Incoterms (e.g. “CIF”, 
“FOB”), which spell out which party’s obligation it is 
to arrange for a contract of carriage. Other terms of the 
contract may also imply that the goods are to be carried. 
An arbitral tribunal found that the contract involved car-
riage when it provided that “the buyer shall pick up the 
fish eggs at the seller’s address and bring the goods to 
his facilities in Hungary” and the price was stated to be 
“FOB Kladovo” (Kladovo being the seller’s address).12 
Some cases apply article 67 without reciting facts which 
show that carriage was involved.13 A decision held that a 
contract which provided for delivery “free of charge” was 
still a contract involving carriage where the buyer engaged 
the carrier and the seller was charged for the transport.14 
However, where the seller was to deliver the goods free at 
the buyer’s address, customs duties unpaid, the court held 
that the risk passed at the time of unloading at the place of 
performance.15

OVERVIEW

1.	 Article 67 provides rules governing the time at which 
the risk of loss or damage passes to the buyer if the contract 
of sale involves carriage of the goods.1 In general, the risk 
passes to the buyer when the seller hands over the goods to 
the first carrier. The risk passes without regard to whether the 
seller or the buyer has title to the goods,2 and without regard 
to who is responsible for arranging transport and insurance.3 
The consequence of the passing of the risk on the buyer’s 
obligation to pay is dealt with in article 66. The effect of  
seller’s fundamental breach on the passing of risk is 
addressed in article 70.

2.	 Article 67 states a generally-accepted international 
rule. A constitutional court, hearing a challenge to a similar 
domestic rule on the ground that it was inconsistent with 
the constitutional principle of equality, cited articles 31 and 
67 of the Convention as evidence of general acceptance.4

3.	 Under article 6, the parties may agree to derogate 
from the provisions of article 67. Under article 9, they may 
also be bound by usages of trade or a course of dealing that  
derogate from article 67. If the parties’ agreement is con-
sistent with article 67, courts frequently cite the article. 
This is also true when the parties agree on trade terms 
that address the passage of risk. Decisions have found the 
terms “CIF”,5 “C & F”6 (which was replaced by “CFR” in 
Incoterms 1990), “FOB”,7 “FOT”8 (which was replaced by 
“FCA” in Incoterms 1990), and “list price ex works”9 to be 
consistent with article 67 (1). If the trade term is inconsist-
ent with article 67 (1), the parties’ agreement prevails in 
accordance with article 6. Thus, although the goods in the 
particular case were handed over to a third-party carrier, 
a court did not apply article 67 in a case where the par-
ties agreed that the goods would be delivered “frei Haus” 
(“free delivery”), which the court construed to mean that 
the seller undertook to deliver the goods to the buyer’s 
place of business.10

Article 67

	 (1)	 If the contract of sale involves carriage of the goods and the seller is not bound 
to hand them over at a particular place, the risk passes to the buyer when the goods are 
handed over to the first carrier for transmission to the buyer in accordance with the contract 
of sale. If the seller is bound to hand the goods over to a carrier at a particular place, the 
risk does not pass to the buyer until the goods are handed over to the carrier at that place. 
The fact that the seller is authorized to retain documents controlling the disposition of the 
goods does not affect the passage of the risk.

	 (2)	 Nevertheless, the risk does not pass to the buyer until the goods are clearly  
identified to the contract, whether by markings on the goods, by shipping documents, by 
notice given to the buyer or otherwise.
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The meaning of “hand over” to a carrier

12.	 The handing over of the goods is complete when the 
goods are in the physical custody of the carrier. One court held 
that “handing over” requires that the carrier take custody of 
the goods, which implies an actual surrender of the goods to 
the carrier; and that it is necessary for the seller to load the 
goods onto or into the respective means of transport; and that 
the risk only passes when loading is completed.23 In that case, 
the damage was caused by improper loading by the seller onto 
a truck arranged by the buyer. Another court found that the risk 
had not passed when the goods (a machine) fell on the ground 
from a fork lift and became unsalable before the machine was 
loaded on a truck that arrived to pick up the goods.24 

13.	 However, one court held that the risk does not pass 
even when the goods are handed over to the carrier, if the 
seller fails to present a bill of lading to the issuing bank of 
the letter of credit for payment within the time limit stipu-
lated in the sales contract (with the consequence that the bill 
of lading did not reach the buyer); without referring to article 
67, the court held that the seller still bore the risk because of 
its breach of contract.25 The seller bears the burden of proof 
for handing over the goods.26 A copy of a seller’s own docu-
ment that the seller handed over the goods to unnamed per-
sons cannot serve as proof.27  

RETENTION OF DOCUMENTS BY SELLER

14.	 The third sentence of paragraph (1) provides that the 
passage of risk under article 67 is not affected by the seller’s 
retention of documents controlling the disposition of the 
goods. There are no reported decisions interpreting this part 
of the provision.

IDENTIFICATION OF GOODS

15.	 Paragraph (2) of article 67 conditions the passage 
of risk on clear identification of the goods to the contract 
of sale.28 This rule is designed to protect against the pos-
sibility that a seller will identify to the contract goods that 
have already suffered casualty. Some decisions have found 
that the requirement that the goods be clearly identified is 
satisfied by the description of the goods in the shipping 
documents.29 Another court noted that the parties to a CIF 
contract agreed that the risk of loss would pass when cocoa 
beans clearly identified to the contract of sale were handed 
over to the carrier at the port of shipment.30

7.	 For the purpose of deciding whether a contract of 
sale involves carriage or not, it is irrelevant whether the 
contract of carriage is to be arranged by the seller or the 
buyer.16 There is no question that the sale involves carriage 
if it is the obligation of the seller to arrange the carriage. 
Cases in which the buyer arranged the carriage also apply 
article 67.17 Some cases apply article 67 without specifying 
which party was to arrange the carriage.18 

8.	 Carriers for the purpose of article 67 may be a courier 
service19 or postal service.20 Article 67 refers to “carriage of 
the goods” and does not expressly require that the goods be 
carried by a third-party carrier. Some decisions treat delivery 
to a freight forwarder as the equivalent of delivery to the 
“first carrier”.21

ALLOCATION OF RISK

9.	 Paragraph (1) of article 67 sets out separate rules for two 
different situations: first, if the seller is not bound to hand the 
goods over to the carrier at a particular place (first sentence 
of article 67 (1)), and second, if the seller is so bound (second 
sentence). In both cases, the risk passes to the buyer when the 
seller hands over the goods to the specified carrier.

If the seller is not bound to hand over the goods to  
the carrier at a particular place

10.	 If the seller is not bound to hand over the goods to a 
carrier at a particular place, the risk of loss or damage passes 
when the goods are handed over to the first carrier. This rule 
is consistent with the seller’s obligation to deliver the goods 
as set out in article 31 (a). In the absence of proof that the 
parties agreed on delivery at another location, one court 
found that the seller delivered and the risk passed when the 
seller handed over the goods to the first carrier.22

If the seller is bound to hand over goods to the  
carrier at a particular place

11.	 The second sentence of paragraph (1) provides that if 
the seller is bound to hand over goods to a carrier at a par-
ticular place, the risk passes when the goods are handed over 
to the carrier at that place. An agreement by a seller whose 
place of business is inland to send the goods from a port falls 
within paragraph (1). There are no reported decisions inter-
preting this part of the provision.

Notes

	 1 See CLOUT case No. 447 [U.S. District Court, Southern District Court of New York, United States, 26 March 2002] (plaintiffs’ experts 
wrongly asserted that Convention did not include rules on passage of risk).
	 2 Oberlandesgericht Schleswig-Holstein, Germany, 29 October 2002 (the Stallion case), English translation available on the Internet at 
www.cisg.law.pace.edu (the passing of risk at the time of handing over is independent of the passing of ownership); Wuhan Maritime Court, 
Hubei, People’s Republic of China, 10 September 2002 (Nanjing Resources Group v. Tian An Insurance Co. Ltd, Nanjing Branch), English 
translation available on the Internet at www.cisg.law.pace.edu (the principle of separation of ownership and risk is adopted under the Inco-
terms and CISG); CLOUT case No. 447 [U.S. District Court, Southern District Court of New York, United States, 26 March 2002] (passage 
of risk and transfer of title need not occur at the same time).
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	 3 CLOUT case No. 247 [Audiencia Provincial de Córdoba, Spain, 31 October 1997] (risk passes without regard to who must arrange for 
transport or insurance).
	 4 CLOUT case No. 91 [Corte Costituzionale, Italy, 19 November 1992].
	 5 CLOUT case No. 253 [Cantone del Ticino Tribunale d’appello, Switzerland, 15 January 1998] (see full text of the decision).
	 6 CLOUT case No. 864 [China International Economic and Trade Arbitration Commission, People’s Republic of China, 25 June 1997], 
English translation available on the Internet at www.cisg.law.pace.edu; CLOUT case No. 191 [Cámara Nacional de Apelaciones en lo Com-
ercial, Argentina, 31 October 1995], upholding Juzgado Nacional de Primera Instancia en lo Comercial No. 11 (Buenos Aires), Argentina,  
18 March 1994.
	 7 Shanghai No. 2 Intermediate People’s Court, People’s Republic of China, 25 December 2006 (Cabinets and accessories case), English 
translation available on the Internet at www.cisg.law.pace.edu; High People’s Court, Ningxia Hui Autonomous Region, People’s Republic of 
China, 27 November 2002, (Xinsheng Trade Company v. Shougang Nihong Metallurgic Products), English translation available on the Inter-
net at www.cisg.law.pace.edu (explicit cumulative application of article 67 (1) CISG and Incoterms 2000); China International Economic and 
Trade Arbitration Commission, People’s Republic of China, 6 September 1996 (Engines case), English translation available on the Internet 
at www.cisg.law.pace.edu.
	 8 Arbitration Court of the International Chamber of Commerce, 2000 (Arbitral award No. 8790) (Processed food product case), available 
on the Internet at www.cisg.law.pace.edu.
	 9 CLOUT case No. 283 [Oberlandesgericht Köln, Germany, 9 July 1997].
	 10 CLOUT case No. 317 [Oberlandesgericht Karlsruhe, Germany, 20 November 1992], overturning Landgericht Baden-Baden, Germany, 
13 January 1992, available on the Internet at www.cisg-online.ch.
	 11 See, for example, CLOUT case No. 360 [Amtsgericht Duisburg, Germany, 13 April 2000] (the word “carrier” means the same in both 
articles 31 and 67).
	 12 CLOUT case No. 163 [Arbitration Court attached to the Hungarian Chamber of Commerce and Industry, Hungary, 10 December 1996].
	 13 Landgericht Köln, Germany, 25 March 2003 (Racing carts case), English translation available on the Internet at www.cisg.law.pace.edu.
	 14 Landgericht Bamberg, Germany, 23 October 2006 (Plants case), English translation available on the Internet at www.cisg.law.pace.edu.
	 15 Appelationshof Bern, Switzerland, 11 February 2004 (Wire and cable case), English translation available on the Internet at www.cisg.law.
pace.edu (perhaps applying article 69 (2) though without explicit citation).
	 16 CLOUT case No. 247 [Audiencia Provincial de Córdoba, Spain, 31 October 1997] (risk passes without regard to who must arrange for 
transport or insurance).
	 17 U.S. Court of Appeals (7th  Circuit), United States, 23 May 2005, (Chicago Prime Packers, Inc. v. Northam Food Trading Co.), available 
on the Internet at www.cisg.law.pace.edu; CLOUT case No. 774 [Bundesgerichtshof, Germany, 2 March 2005] (contaminated pork), Eng-
lish translation available on the Internet at www.cisg.law.pace.edu reversing on different grounds CLOUT case No. 820 [Oberlandesgericht 
Frankfurt, Germany, 29 January 2004] (contaminated frozen pork), English translation available on the Internet at www.cisg.law.pace.edu, 
and amending Landgericht Giessen, Germany, 18 March 2003, original text available on the Internet at www.cisg-online.ch.
	 18 Oberlandesgericht Schleswig, Germany, 22 August 2002 (Live sheep case), English translation available on the Internet at www.cisg.law.
pace.edu.
	 19 Landgericht Saarbrücken, Germany, 26 October 2004 (Fuses and fuse brackets case), English translation available on the Internet at 
www.cisg.law.pace.edu.
	 20 Tribunal cantonal du Valais, Switzerland, 19 August 2003 (Clothing, household linen case), English translation available on the Internet 
at www.cisg.law.pace.edu.
	 21 Landgericht Saarbrücken, Germany, 26 October 2004 (Fuses and fuse brackets case), English translation available on the Internet at 
www.cisg.law.pace.edu; CLOUT case No. 283 [Oberlandesgericht Köln, Germany, 9 July 1997].
	 22 CLOUT case No. 360 [Amtsgericht Duisburg, Germany, 13 April 2000].
	 23 Landgericht Bamberg, Germany, 23 October 2006 (Plants case), English translation available on the Internet at www.cisg.law.pace.edu.
	 24 Bundesgericht, Switzerland, 16 December 2008, English translation available on the Internet at www.cisg.law.pace.edu (the disputing 
parties are the seller and the employer of the operator of the fork lift).
	 25 Wuhan Maritime Court, Hubei, People’s Republic of China, 10 September 2002 (Nanjing Resources Group v. Tian An Insurance Co. Ltd, 
Nanjing Branch), English translation available on the Internet at www.cisg.law.pace.edu.
	 26  Landgericht Darmstadt, Germany, 21 March 2013, Internationales Handelsrecht 2014, 69 = CISG-online No. 2446.
	 27 Ibid.
	 28 Article 32 (1) requires the seller to notify the buyer of the consignment of the goods if they are not otherwise clearly identified.
	 29 CLOUT case No. 360 [Amtsgericht Duisburg, Germany, 13 April 2000]; Tribunal of International Commercial Arbitration at the Russian 
Federation Chamber of Commerce and Industry, Russian Federation, 30 December 1998 (Arbitral award No. 62/1998), English translation 
available on the Internet at www.cisg.law.pace.edu.
	 30 CLOUT case No. 253 [Cantone del Ticino Tribunale d’appello, Switzerland, 15 January 1998].
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Article 68

	 The risk in respect of goods sold in transit passes to the buyer from the time of 
the conclusion of the contract. However, if the circumstances so indicate, the risk is  
assumed by the buyer from the time the goods were handed over to the carrier who issued  
the documents embodying the contract of carriage. Nevertheless, if at the time of the  
conclusion of the contract of sale the seller knew or ought to have known that the goods 
had been lost or damaged and did not disclose this to the buyer, the loss or damage is at the 
risk of the seller.

OVERVIEW

1.	 Article 68 provides rules for the time when risk passes 
if goods are sold while in transit. The general rule for goods 
sold in transit is that the risk passes from the time the contract 
of sale is concluded.1 If, however, the circumstances so indi-
cate, the risk is deemed to have passed when the goods were 
handed over to the carrier.2 Only if the seller knew or ought 
to have known that the goods were lost or damaged at the 
time the contract was concluded and did not inform the buyer 
will the risk remain with the seller. Some courts cite article 
68 without interpreting its contents.3 The consequence of the 
passing of the risk on the buyer’s obligation to pay is dealt 
with in article 66. The effect of seller’s fundamental breach on 
the passing of risk is addressed in article 70.

2.	 One arbitral tribunal cited article 68, together with  
article 32, to support the proposition that parties may buy 
and sell goods which are in any state, phase or process.4  

DISCREPANCY IN AUTHENTIC TEXT

3.	 The authentic Russian text of Article 68 adopted when 
the text of the Convention was originally approved did not 
contain the first sentence of Article 68. One court interpreted 
that text and held that the risk in respect of goods sold in 
transit passes from the time the goods were handed over to 
the carrier who issued the documents embodying the con-
tract of carriage.5 The authentic Russian text of article 68 has 
been corrected.6 

Notes

 	 1 China International Economic and Trade Arbitration Commission, People’s Republic of China, 1 April 1997 (Fishmeal case), English 
translation available on the Internet at www.cisg.law.pace.edu.
	 2 Landgericht Paderborn, Germany, 10 June 1997 (Furniture case), available on the Internet at www.cisg.law.pace.edu (affirmed in CLOUT 
case No. 338 [Oberlandesgericht Hamm, Germany 23 June 1998] which applied Article 69 instead).
	 3 Schiedsgericht der Börse für landwirtschaftliche Produkte in Wien, Austria, 10 December 1997, English translation available on the Inter-
net at www.cisg.law.pace.edu.
	 4 China International Economic and Trade Arbitration Commission, People’s Republic of China, 10 March 1995, (Polyethylene film case), 
English translation available on the Internet at www.cisg.law.pace.edu.
	 5 Federal Arbitration Court for the Northwestern Circuit, Russian Federation, 3 June 2003, English translation available on the Internet at 
www.cisg.law.pace.edu.
	 6 See Depositary notification C.N.233.2000.TREATIES-2 of 27 April 2000 (rectification of the Russian authentic text).



	 Part three.  Sale of goods	 313

TAKING OVER GOODS AT SELLER’S  
PLACE OF BUSINESS

4.	 When goods are to be delivered at the seller’s place of 
business, article 69 (1) provides that the risk passes to the 
buyer when it takes over the goods. The buyer’s use of a 
carrier to take over the goods does not prevent the passing 
of risk even when it was agreed that the goods were to be 
taken over by the buyer.7 A court has applied article 69 (1) 
to a contract between an individual and an auctioneer where 
the individual ordered the auctioneer to sell by auction  
a painting.8

5.	 If the buyer fails to take over the goods, paragraph (1) 
provides that the risk passes at the point when two require-
ments have been satisfied: 1) the goods have been placed at 
the buyer’s disposal, and 2) the buyer’s failure to take them 
over constitutes a breach of contract. One court found that 
the goods had not been placed at the buyer’s disposal when 
they were stored in the manufacturer’s warehouse, rather 
than in the seller’s warehouse where the delivery to the 
buyer was to be made.9

TAKING OVER GOODS AT OTHER  
LOCATIONS

6.	 Paragraph (2) of article 69 addresses the passing of risk 
in cases where the buyer is bound to take over the goods at a 
place other than the seller’s place of business. In these cases, 
the risk passes when the buyer is aware that the goods are 
placed at its disposition and delivery is due. 

7.	 Paragraph (2) covers a variety of cases, including 
cases involving delivery of goods stored in a third party’s 
warehouse, delivery at some place other than the seller’s 
or buyer’s place of business, and delivery at the buyer’s 
place of business.10 In one case, a court found that the risk 
that furniture stored in a warehouse would be lost had not 
passed to the buyer; the buyer had been issued storage 

OVERVIEW

1.	 Article 69 provides residual rules on the time of pass-
ing of risk in cases not covered by the preceding two articles 
of the Convention. The consequence of the passing of the 
risk on the buyer’s obligation to pay is dealt with in article 
66. The effect of seller’s fundamental breach on the passing 
of risk is addressed in article 70.

2.	 Article 69 applies only if the preceding two articles 
of the Convention do not apply.1 Article 67 governs cases 
where the contract of sale involves carriage of goods, and 
cases falling within that provision are thus beyond the scope 
of article 69. If the contract of sale is silent as to the car-
riage of goods, however, article 69 rather than article 67 
will govern the passing of risk. This is the case even if the 
buyer arranges for subsequent transportation of the goods 
by a third-party carrier. Which article applies in a particular 
case often turns on the interpretation of the parties’ agree-
ment. A court concluded that a contract term “list price ex 
works” was not inconsistent with article 67 (1) where the 
goods were to be taken by a third-party carrier from Japan.2  
An arbitral tribunal also applied article 67 (1) to a contract 
providing that “the buyer has to pick up the fish eggs at the 
seller’s address and take the goods to his facilities in Hun-
gary” and that the price was “FOB Kladovo” (Kladovo 
being the seller’s address).3 On the other hand, with respect 
to a contract where the seller agreed to deliver the goods 
under the “DAF” (“Delivered at Frontier”) term in accord-
ance with Incoterms 1990 (under Incoterms 2010, “DAF” is 
subsumed under “DAP” (“Delivered at Place”)), an arbitral 
tribunal found that article 69 rather than article 67 (or the 
DAF term itself) governed the issue of when the risk passes.4 
For more cases, see the digest to article 67.

3.	 Article 69 (1) covers cases where delivery is to take 
place at the seller’s place of business, while article 69 (2) 
addresses all other cases.5 If the loss or damage occurred 
after the buyer took over the goods, some decisions apply 
Article 69 without specifying whether they are applying par-
agraph (1) or (2).6

Article 69

	 (1)	 In cases not within articles 67 and 68, the risk passes to the buyer when  
he takes over the goods or, if he does not do so in due time, from the time when the  
goods are placed at his disposal and he commits a breach of contract by failing to take 
delivery.

	 (2)	 However, if the buyer is bound to take over the goods at a place other than a 
place of business of the seller, the risk passes when delivery is due and the buyer is aware 
of the fact that the goods are placed at his disposal at that place.

	 (3)	 If the contract relates to goods not then identified, the goods are considered  
not to be placed at the disposal of the buyer until they are clearly identified to the  
contract.
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IDENTIFICATION OF THE GOODS

8.	 For the same reasons that justify paragraph (2) of arti-
cle 67, paragraph (3) of article 69 provides that, in case of a 
sale of goods not identified when the contract is concluded, 
the goods are considered not to have been placed at the 
disposal of the buyer until they are clearly identified to the 
contract. Consequently, the risk of loss does not pass under 
either paragraphs (1) or (2) of article 69 until that time. One 
court applying article 69 (2) held that the requirement that 
the goods be clearly identified was satisfied by storing the 
goods in a warehouse separately from other goods.14

invoices but delivery was not yet due because, by the 
parties’ agreement, delivery was due only on the buyer’s 
demand and it had not yet made a demand.11 Another case 
found, however, that risk of loss had passed when the seller 
delivered raw salmon to a third party processor because the 
buyer acquiesced in the delivery and delivery was due.12 In 
another case, an arbitral tribunal found that the seller, who 
had stored the goods following the buyer’s failure to open 
an agreed letter of credit, bore the risk of loss because the 
seller had not delivered the goods “DAF” (“Delivered at 
Frontier”) as agreed, nor had the seller placed the goods at 
the buyer’s disposal.13

Notes

	 1 CLOUT case No. 360 [Amtsgericht Duisburg, Germany, 13 April 2000] (article 69 (1) applies only if preceding two articles do not apply) 
(see full text of the decision).
	 2 CLOUT case No. 283 [Oberlandesgericht Köln, Germany, 9 July 1997].
	 3 CLOUT case No. 163 [Arbitration Court attached to the Hungarian Chamber of Commerce and Industry, Hungary, 10 December 1996].
	 4 CLOUT case No. 104 [Arbitration Court of the International Chamber of Commerce, 1992 (Arbitral award No. 7197)].
	 5 See U.S. District Court, District of Colorado, 6 July 2010 (Alpha Prime Development Corporation, Plaintiff, v. Holland Loader), available 
on the Internet at www.cisg.law.pace.edu.
	 6 Oberlandesgericht Linz, Austria, 23 January 2006, English translation available on the Internet at www.cisg.law.pace.edu (article 69 
referred to during application of article 36; however, applicability of CISG denied upon appeal in Oberster Gerichtshof, Austria, 4 July 
2007, English translation available on the Internet at www.cisg.law.pace.edu); CLOUT case No. 995 [Randers Byret, Denmark 8, July 2004]  
(agricultural machine to be delivered in Buyer’s country, a few kilometers from the field where it was intended to be used).
	 7 Oberlandesgericht Schleswig-Holstein, Germany, 29 October 2002 (Stallion case), English translation available on the Internet at  
www.cisg.law.pace.edu.
	 8 Arrondissementsrechtbank Arnhem, the Netherlands, 17 July 1997 (Kunsthaus Math. Lempertz OHG v. Wilhelmina van der Geld),  
Unilex, affirmed on other grounds, Hof Arnhem, the Netherlands, 9 February 1999, Unilex (Convention not applicable).
	 9 Landgericht Paderborn, Germany, 10 June 1997 (Furniture case), available on the Internet at www.cisg-online.ch (although the upper 
court in CLOUT case No. 338 [Oberlandesgericht Hamm, Germany, 23 June 1998], applied paragraph (2) of Article 69).
	 10 Cour de Justice de Geneve, Switzerland, 20 January 2006 (Paper products case), English translation available on the Internet at  
www.cisg.law.pace.edu (delivery at buyer’s President’s private residence—obiter dictum); Appelationshof Bern, Switzerland, 11 February 
2004 (Wire and cable case), English translation available on the Internet at www.cisg.law.pace.edu (delivery at buyer’s address although there 
is no explicit citation of article 69 (2)); Rechtbank van Koophandel Ieper, Belgium, 18 February 2002 (L. v. SA C.), Unilex, full text available 
on the Internet at www.law.kuleuven.be (delivery at buyer’s place); CLOUT case No. 360 [Amtsgericht Duisburg, Germany, 13 April 2000] 
(paragraph (2) covers cases where buyer takes over goods at a place other than seller’s place of business; in this particular case, the place of 
delivery was buyer’s place of business).
	 11 CLOUT case No. 338 [Oberlandesgericht Hamm, Germany, 23 June 1998].
	 12 CLOUT case No. 340 [Oberlandesgericht Oldenburg, Germany, 22 September 1998].
	 13 CLOUT case No. 104 [Arbitration Court of the International Chamber of Commerce, 1993 (Arbitral award No. 7197)] (see full text of 
the decision).
	 14 Oberlandesgericht Hamburg, Germany, 14 December 1994 (Cobalt sulphate case), available on the Internet at www.cisg-online.ch 
(affirmed in CLOUT case No. 171 [Bundesgerichtshof, Germany, 3 April 1996] without explicit mention of this issue).
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Article 70

	 If the seller has committed a fundamental breach of contract, articles 67, 68 and 69 do 
not impair the remedies available to the buyer on account of the breach.

OVERVIEW

1.	 Under article 70, even though risk of loss or damage to the goods has passed to the buyer as provided in the preceding 
three articles, the buyer retains its remedies unimpaired if the seller has committed a fundamental breach of contract. There are 
no reported cases applying this article.
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Part III, Chapter V

Provisions common to the obligations of the seller and of the buyer  
(articles 71-88)

OVERVIEW

1.	 Chapter V, which contains provisions applicable with respect to both the seller’s obligations and the buyer’s  
obligations, is the final chapter of Part III (“Sale of Goods”), and thus is the last chapter of the Convention containing  
substantive rules for international sales.1 Its six constituent sections are: Section I—“Anticipatory breach and instalment con-
tracts”; Section II—“Damages”; Section III—“Interest”; Section IV—“Exemption”; Section V—“Effects of avoidance”; and 
Section VI—“Preservation of the goods”. 

Notes

 	 1 Part IV of the Convention, the sole subsequent remaining division, contains “Final provisions” addressing such matters as the depository 
for the Convention, relation of the Convention to other international agreements, ratification, acceptance or approval of the Convention,  
declarations and reservations, effective dates, and denunciation of the Convention.
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Section I of Part III, Chapter V

Anticipatory breach and instalment contracts (articles 71-73)

OVERVIEW

1.	 The first section of Chapter V of Part III of the Convention contains three provisions, applicable to both buyers and sellers, 
which address avoidance (or partial avoidance) of contract, or suspension of performance under a contract, in certain special 
situations—specifically, where a party has in some fashion threatened future non-performance of its obligations (articles 71, 
72 and, in certain respects, article 73 (2)), or where there is a breach of an instalment contract (article 73). Thus under the first 
two articles of the section, an aggrieved party may suspend its obligations (article 71) or avoid the contract (article 72) before 
the time for performance is due if the conditions of these articles are satisfied. Where the parties have entered into a contract 
by which the goods are to be delivered in instalments, an aggrieved party may avoid the contract with respect to a single  
instalment, future instalments, or the contract as a whole as provided in the third article (article 73). 
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preconditions of both articles are satisfied, the aggrieved 
party may choose between suspending performance under 
article 71 and avoiding the contract with respect to future 
instalments under article 73 (2).9 If a party chooses to sus-
pend performance with respect to future instalments it must 
give a notice in accordance with article 71 (3).10

4.	 The parties may agree, pursuant to article 6, to exclude 
application of article 71 or to derogate from its provisions. 
One decision found that by agreeing to take back equip-
ment, repair it, and then redeliver it promptly, the seller had 
implicitly agreed to derogate from article 71, and therefore 
could not suspend its obligation to redeliver the equipment 
because of the buyer’s failure to pay past debts.11

PRECONDITIONS OF SUSPENSION

5.	 A party is entitled to suspend its obligations under 
paragraph (1) of article 7112 if it becomes apparent that 
the other party will not perform a substantial part of its 
obligations13 and if the non-performance is the result of the 
causes set out in subparagraphs (a)14 or (b).15 It is not nec-
essary that the failure amount to a fundamental breach.16 
A declaration that a party will not perform its duty to take 
delivery entitles the other party to withhold performance.17 
Usually the performances in question must arise from 
the same contract, but if non-performance is threatened 
under a different contract that is linked closely enough 
to the contract in question, a party is entitled to suspend 
performance.18

6.	 A party was found to be entitled to suspend its obli-
gations when confronted with the following circum-
stances: seller’s refusal to perform with respect to certain 
items;19 seller’s inability to deliver goods free of restric-
tions imposed by seller’s supplier;20 seller’s delivery of 
non-conforming goods under an instalment contract;21 

INTRODUCTION

1.	 Article 71 authorizes a seller or a buyer to suspend 
performance of its obligations under the sales contract if 
the party is unlikely to receive a substantial part of the 
counter-performance promised by the other party. The sus-
pending party does not breach the contract if the suspension 
is rightful.1 If, however, the suspension is not authorized 
by article 71, the suspending party will breach the contract 
when it fails to perform its obligations.2 The right to sus-
pend exists until the time for performance is due, but once 
the date for performance has passed the aggrieved party 
must look to other remedies under the Convention.3 Other 
courts have, however, held that there is a gap in the Con-
vention, and that a general right to withhold performance 
in order to enforce proper performance may be founded 
on the general principles contained in articles 71, 81, 85 
and 86.4 Under article 71, the right continues until the con-
ditions for suspension no longer exist,5 there is a right to 
avoid the contract, or the other party gives adequate assur-
ance of performance in accordance with article 71 (3).6  
The Convention’s rules on the right to suspend displace 
domestic sales law rules that permit the suspension of a 
party’s obligation.7

2.	 The right to suspend under article 71 is to be distin-
guished from the right to avoid the contract under arti- 
cle 72.8 Unlike avoidance of the contract, which terminates 
the obligations of the parties (see article 81), the suspension 
of contractual obligations recognizes that the contract con-
tinues and encourages mutual reassurance that both parties 
will perform. The preconditions for exercise of the right to 
suspend and the right to avoid differ, as do the obligations 
with respect to communications between the two parties.

3.	 The right to suspend under article 71 applies both 
to contracts of sale calling for a single delivery and to 
instalment contracts governed by article 73. When the 

Article 71

	 (1)	 A party may suspend the performance of his obligations if, after the conclusion 
of the contract, it becomes apparent that the other party will not perform a substantial part 
of his obligations as a result of:

	 (a)	 A serious deficiency in his ability to perform or in his creditworthiness; or

	 (b)	 His conduct in preparing to perform or in performing the contract.

	 (2)	 If the seller has already dispatched the goods before the grounds described in 
the preceding paragraph become evident, he may prevent the handing over of the goods to 
the buyer even though the buyer holds a document which entitles him to obtain them. The 
present paragraph relates only to the rights in the goods as between the buyer and the seller.

	 (3)	 A party suspending performance, whether before or after dispatch of the goods, 
must immediately give notice of the suspension to the other party and must continue with 
performance if the other party provides adequate assurance of his performance.
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STOPPAGE IN TRANSIT

9.	 Paragraph (2) of article 71 authorizes a seller that has 
already dispatched the goods to stop the handing over of the 
goods to the buyer. In two cases, reliance on article 71 to 
justify a stoppage in transit was rejected, because the sellers 
had either failed to give the requisite notice or failed to prove 
that there was a well-grounded fear of non performance.38

NOTICE OF SUSPENSION

10.	 Paragraph (3) of article 71 requires a suspending party 
to give notice of the suspension immediately39 to the other 
party.40 The paragraph does not specify what constitutes 
notice. The following statements or acts have been found to 
be sufficient notice: buyer’s refusal to pay the costs of ware-
housing furniture when it had earlier agreed to contribute to 
these costs;41 a letter in which the buyer refused to accept 
non-conforming items and offered to return them.42 The  
following circumstances have been found not to constitute 
sufficient notice: buyer’s failure to pay the price;43 a letter 
from the buyer complaining of defective goods delivered 
under different contracts than the one as to which it claimed 
to be suspending performance.44

11.	 Paragraph (3) does not expressly state the sanction for 
failing to give immediate notice of suspension. Decisions 
uniformly conclude that in the absence of due notice the 
aggrieved party may not rely on its right to suspend perfor-
mance.45 One decision held further that the seller breached 
the contract by suspending delivery without immediately 
giving notice of the suspension to the buyer, and that the 
buyer was therefore entitled to damages.46

ADEQUATE ASSURANCE OF PERFORMANCE

12.	 Paragraph (3) requires a party that has suspended its 
performance to end its suspension and resume performance 
if the other party gives adequate assurance that it will per-
form. The paragraph does not elaborate on the form and 
manner of this assurance and does not state when the assur-
ance must be given. There are no reported cases addressing 
adequate assurance under this paragraph.47

buyer’s failure to pay for the goods;22 buyer’s non-payment 
or delayed payment of the price under one or more earlier 
sales contracts;23 buyer’s failure to open an effective bank 
guarantee.24 A buyer’s failure to open a letter of credit gives 
rise to the right to avoid the contract under article 64 and 
the buyer is not limited to the remedies of articles 71 and 
72.25 A party was held entitled to delay payment where the 
seller’s preparation for performance clearly indicated that 
it would not be able to perform in time after payment.26 
Where a party has breached the contract, the other party 
is entitled to withhold performance until such time as the 
breach is remedied. This right is not found in article 71, but 
is based on the general principles of reciprocity found in 
articles 71, 58 and 86 of the Convention.27

7.	 A buyer was found not to be entitled to suspend its 
obligations in the face of the following circumstances: 
the seller’s non-conforming delivery of only 420 kg out 
of 22,400 kg;28 partial delivery by the seller;29 prior non-
conforming deliveries where the buyer sought to suspend 
payment for current conforming deliveries, 30 refusal to 
open a letter of credit where the contract did not provide for 
such an obligation,31 refusal to pay a disputed sum stem-
ming from a former contract.32  Several decisions observe 
that buyer’s submissions to the court failed to indicate that 
the seller would not perform a substantial part of its obli-
gations.33 Where a party relies on a serious deficiency in 
the creditworthiness of the other party, it must prove that 
fact as well as the fact that the serious deficiency did not 
exist at the time of contracting, i.e., that the other party’s 
creditworthiness deteriorated after the conclusion of the 
contract.34 The right to suspend is aimed at enforcing the 
contract. In one case a court held that where a buyer had 
lost interest in enforcing the contract, as demonstrated by 
the fact that the buyer had made cover purchases, that party 
was not entitled to invoke article 71.35

8.	 A seller was found not entitled to suspend its obliga-
tions where the buyer had not paid the purchase price for 
two deliveries and the buyer had cancelled a bank payment 
order.36 Suspension was also found unjustified where the 
seller had not established that the buyer would be unable to 
take delivery or to pay for the goods, notwithstanding that 
the goods might not conform with health standards issued by 
the government in the buyer’s place of business.37
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Article 72

	 (1)	 If prior to the date for performance of the contract it is clear that one of the  
parties will commit a fundamental breach of contract, the other party may declare the  
contract avoided.

	 (2)	 If time allows, the party intending to declare the contract avoided must give 
reasonable notice to the other party in order to permit him to provide adequate assurance of 
his performance.

	 (3)	 The requirements of the preceding paragraph do not apply if the other party has 
declared that he will not perform his obligations.

INTRODUCTION

1.	 Article 72 entitles a seller or a buyer to avoid the con-
tract if it becomes clear before the date for performance that 
the other party will commit a fundamental breach. However, 
article 49 rather than article 72 applies if, at or after the 
date for performance, a party’s failure to perform or non- 
conforming performance occurs and amounts to a funda-
mental breach.1 Thus a buyer who has not declared the con-
tract avoided before the date for performance may not avoid 
the contract under article 72 but must act instead under arti-
cles 45 and 49.2

2.	 The right of an aggrieved party to avoid the contract 
under article 72 is to be distinguished from the right to sus-
pend its obligations under article 71.3 Both articles are con-
cerned with predicting whether there will be a breach but 
the preconditions for the more drastic remedy of avoidance 
are more stringent than those for suspension, both as to the 
seriousness of the predicted breach and the probability that 
the breach will occur. The notification requirements of the 
two provisions also differ. Article 72 requires “reasonable” 
prior notice only if time allows, and excuses the notice if 
the other party has declared that it will not perform; arti- 
cle 71, in contrast, requires immediate notice of suspension with  
no exceptions.4

3.	 Article 72 entitles an aggrieved party to avoid a con-
tract before the date for performance if the contract is for 
(inter alia) a single delivery, while article 73 provides spe-
cial rules on avoidance with respect to future instalments if 
the contract is an instalment contract. Several decisions rec-
ognize that, in an instalment contract, the aggrieved party 
might act under either article as to future instalments.5

PRECONDITIONS FOR AVOIDANCE

4.	 Paragraph (1) sets out the principal precondition for a 
rightful avoidance under article 73: it must be clear prior to 
the date for performance that the party required to perform 
will commit a fundamental breach. A very high probability 
that there will be a fundamental breach rather than complete 

certainty is required.6 In some instances a number of facts 
together may provide a clear indication that there will be a 
fundamental breach.7 One decision has stated that a claim of 
anticipatory repudiation must allege “(1) that the defendant 
intended to breach the contract before the contract’s perfor-
mance date and (2) that such breach was fundamental”.8

5.	 A party that declares that it will not perform its obliga-
tions satisfies this precondition.9 Allegations, if proved, that 
the seller stated it would “no longer feel obligated” to per-
form and would “sell the material elsewhere” would entitle 
the buyer to avoid the contract.10 Conditioning delivery on 
new demands beyond those agreed upon is an anticipatory 
repudiation of the contract.11

6.	 The preconditions of paragraph (1) were also found to 
have been satisfied in the following circumstances in regard 
to the buyer: the buyer failed to pay for prior shipments;12 
the buyer failed to open a letter of credit;13 the buyer failed 
to open a conforming letter of credit;14 the buyer had failed 
to pay for a consignment and failed to provide an adequate 
assurance of performance.15 In one case a lower court held 
in an instalment sale that the seller was entitled to avoid the 
contract under article 72 due to the unwarranted attempt by 
the buyer to cancel the contract; on appeal it was held that 
article 73 was more appropriate, but with the same result.16

7.	 The preconditions of paragraph (1) were also found to 
have been satisfied in the following circumstances in regard 
to the seller: the seller failed to reduce the price and to com-
mit to deliver fashion goods on time;17 the seller deliber-
ately terminated delivery of the goods,18 the seller refused to 
give effect to a requirement that a whole ship be chartered 
exclusively for the transport of the goods,19 the seller refused 
to commit to a date for delivery and advised the buyer to 
purchase substitute goods,20 the seller declared that it was 
impossible to find the goods and the possibility of finding 
replacement goods was low,21 the seller provided flawed 
sketches for the manufacturing of the goods and provided no 
adequate assurance of improving them in time.22

8.	 The preconditions were found not satisfied in the fol-
lowing circumstances: the seller held back the goods because 
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that if the aggrieved party is relying on article 72 it must 
declare the contract avoided prior to the date for perfor-
mance.28 Where a party fails to give notice of its intention 
to avoid the contract due to anticipatory breach, it loses the 
right to do so.29

ADEQUATE ASSURANCE OF PERFORMANCE

10.  As was just noted, the purpose of the notice required 
under article 72 (2) is to allow the recipient an opportunity to 
provide adequate assurance of performance.30 The Conven-
tion does not prescribe the form assurance must take. There 
is no requirement that the aggrieved party post a bond.31 
In one case the failure of the buyer to provide an adequate 
assurance upon request was held to satisfy the requirements 
of article 72.32

of a dispute between the parties;23 the seller expressed an 
interest in stopping deliveries but also agreed to continue 
negotiations;24 the buyer failed to pay one instalment.25

NOTICE OF INTENT TO AVOID

9.	 Where the requirements of article 72 (1) have been 
met, paragraph (2) of article 72 requires the aggrieved party 
to give the other party prior notice that he intends to avoid 
the contract, in order to permit the other side a chance to 
provide adequate assurances that he will perform.26 This 
notice is required, however, only “if time allows”. This 
notice is different from the declaration of avoidance 
governed by article  26, which must also be given if the 
aggrieved party does not receive adequate assurances and 
decides to proceed to avoidance.27 One decision concluded 
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Article 73

	 (1)	 In the case of a contract for delivery of goods by instalments, if the failure 
of one party to perform any of his obligations in respect of any instalment constitutes a  
fundamental breach of contract with respect to that instalment, the other party may de-
clare the contract avoided with respect to that instalment.

	 (2)	 If one party’s failure to perform any of his obligations in respect of any instal-
ment gives the other party good grounds to conclude that a fundamental breach of con-
tract will occur with respect to future instalments, he may declare the contract avoided 
for the future, provided that he does so within a reasonable time.

	 (3)	 A buyer who declares the contract avoided in respect of any delivery may, at the 
same time, declare it avoided in respect of deliveries already made or of future deliveries 
if, by reason of their interdependence, those deliveries could not be used for the purpose 
contemplated by the parties at the time of the conclusion of the contract.

INTRODUCTION

1.	 This article provides special rules for instalment  
contracts. These rules set out when a seller or a buyer is 
entitled to declare the contract avoided with respect to a 
single instalment, future instalments, or the contract as 
a whole.1 In accordance with article 26 a declaration of 
avoidance is effective only if the aggrieved party gives 
notice to the other party.

2.	 Article 73 does not preclude application of other articles 
of the Convention. When a seller fails to deliver an instal-
ment or a buyer fails to pay for an instalment, the aggrieved 
party is entitled under article 47 or article 64 to give the 
breaching party an additional period of time and to avoid the 
instalment if that party fails to perform within the additional 
time.2 When some but not all instalments are delivered, 
article 51 on partial delivery and article 73 may be applica-
ble.3 An aggrieved party may have both the right to suspend 
its performance under article 71 (1) and the right to avoid 
the contract as to future instalments under article 73 (2).4  
An aggrieved party may also be able to avoid its contractual 
obligations to make further deliveries under either article 72 
or article 73.5

WHAT CONSTITUTES AN INSTALMENT  
CONTRACT

3.	 An instalment contract is one that provides for deliv-
ery of goods in separate lots.6 The goods do not have to be 
fungible, so that an instalment contract may cover delivery 
of different kinds of goods in each instalment (e.g., men’s 
lambskin coats and women’s lambskin coats).7 One deci-
sion states that an instalment contract need not determine 
the quantity of individual instalments under article 73 as 
precisely as partial deliveries under article 51.8

4.	 Several decisions have characterized separate con-
tracts between parties that have an ongoing relationship as 
an instalment contract governed by article 739 or have con-
cluded that the aggrieved party might act under either arti-
cle 73 or another article, such as article 7110 or article 72.11 
One decision also applies article 73 to separate yearly supply 
contracts for aluminium between the same parties.12 Another 
decision, however, distinguishes an instalment contract  
from a distribution or framework agreement: the latter may 
provide for non-sales matters such as exclusive representa-
tion in a geographical area or an agreement without any 
determinable quantity.13

AVOIDANCE AS TO A SINGLE INSTALMENT

5.	 Paragraph (1) entitles a party to declare a contract 
avoided as to a single instalment if the other party commits 
a fundamental breach (see article 25) with respect to that 
instalment. The same standards for determining whether a 
party commits a fundamental breach apply both to a con-
tract that requires a single delivery and to a contract that 
requires delivery by instalments. The aggrieved party was 
found to be entitled to avoid as to an instalment in the fol-
lowing cases: when the seller failed to deliver the promised 
goods;14 when the seller conditioned delivery of an instal-
ment on satisfaction of new demands;15 where the goods 
of that specific instalment were found to be fundamentally 
defective;16 where the buyer failed to open a letter of credit 
for a specific instalment.17 On the other hand, the aggrieved 
party was found not to be entitled to avoid as to an instal-
ment where the buyer delayed paying the price for the instal-
ment.18 It was held that an agreement may not be terminated 
where the buyer had fully performed its obligations before 
the termination.19 A buyer was also not entitled to avoid the 
contract where the mistakes in delivery and invoicing were 
not regarded as a fundamental breach.20
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TIME OF AVOIDANCE

9.	 To avoid as to future instalments under article 73 (2) 
an aggrieved party must declare avoidance (by notice to 
the other party—see article 26) within a reasonable time.34 
A buyer who was entitled to avoid the contract as to future 
instalments effectively avoided the contract when it gave 
notice to the seller within 48 hours of the third late delivery.35 

10.	 It was held that, where a party has failed to perform an 
instalment, the period within which the aggrieved party may 
declare the whole contract avoided begins to run from the time 
that the party obtains knowledge of the breach; the court held 
that declaring the contract avoided three months after such 
a breach in a contract for annual instalments was too long.36  
A party may be precluded from avoiding the contract in respect 
of a specific instalment if it fails to give timely notice, but may 
still be entitled to avoid the contract in respect of future instal-
ments where the breach provides the aggrieved party with 
good grounds to conclude that a fundamental breach will take 
place in respect to the future instalments.37

AVOIDANCE OF CONTRACT AS TO  
INTERDEPENDENT INSTALMENT

11.	 If a party intends to avoid as to an instalment under 
article 73 (1), paragraph (3) authorizes additional avoidance 
as to past or future instalments that are so interdependent 
with the avoided instalment that they could not serve the 
purposes contemplated by the parties at the time the contract 
was concluded. If a party avoids as to instalments under par-
agraph (3), it must notify the other party at the same time that 
it declares avoidance of the instalment under article 73 (1).  
There is no reason to consider the instalments in a contract 
for a commodity such as oil as interdependent.38 Both parties 
must be aware of the interdependence of the different instal-
ments in order to invoke article 73 (3).39

AVOIDANCE OF CONTRACT AS TO FUTURE  
INSTALMENTS

6.	 Paragraph (2) of article 73 entitles an aggrieved party 
to avoid the contract as to future instalments if the party has 
good grounds to conclude that the other party will commit a 
fundamental breach of contract (see article 25) with respect 
to the future instalments.21

7.	 An aggrieved buyer was found to have the right to avoid 
as to future instalments in the following cases: where the 
seller made no delivery despite accepting payment;22 where 
the seller failed to deliver first instalment;23 where the seller 
declared that he would not make further deliveries;24 where 
the seller refused to make further delivery of cherries because 
of a dramatic increase in the market price for cherries;25 where 
seller’s late delivery of three instalments caused disruption of 
buyer’s production;26 where the seller delivered poor quality 
goods;27 where the buyer had good grounds to believe that 
the seller would be unable to deliver peppers that satisfied 
food safety regulations.28 Where a buyer accepts defective 
instalments, it does not lose the right to avoid the contract as 
a whole if the seller again delivers defective goods, constitut-
ing a fundamental breach; in the particular instance, the buyer 
expressly declared its intent to require conforming goods.29 
Where a buyer fails to open a letter of credit for a specific 
instalment, but clearly expresses its intentions to open future 
letters of credit, the seller was held not entitled to avoid the 
contract in respect of the future instalments.30

8.	 In the following cases it was found that the seller had 
good grounds to avoid the contract: where the buyer’s fail-
ure to open a letter of credit gave the seller good grounds to 
conclude that the buyer would not pay;31 where the buyer 
continued to breach a contract term that prohibited the buyer 
from reselling the goods in specified markets;32 where the 
buyer stated that it would not accept future deliveries within 
the contract period, although it was obliged to do so.33
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Section II of Part III, Chapter V

Damages (articles 74-77)

OVERVIEW

1.	 Articles 45 (1) (b) and 61 (1) (b) of CISG provide that 
an aggrieved buyer and an aggrieved seller, respectively, 
may claim damages as provided in articles 74 to 77 if the 
other party “fails to perform any of his obligations under the 
contract or this Convention.” Articles 74 to 77, which com-
prise Section II of Chapter V of Part III, set out the damage 
formulas that apply to the claims of both aggrieved sellers 
and aggrieved buyers. These damage provisions are exhaus-
tive and exclude recourse to domestic law.1

2.	 Article 74 establishes the general formula applicable 
in all cases where an aggrieved party is entitled to recover 
damages. It provides that “damages for breach of contract” 
comprise all losses, including loss of profits, caused by the 
breach, to the extent that these losses were foreseeable by the 
breaching party at the time the contract was concluded. An 
aggrieved party may claim under article 74 even if entitled 
to claim under article 75 or 76.2 The latter articles explicitly 
provide that an aggrieved party may recover additional dam-
ages under article 74.

3.	 Articles 75 and 76 apply only in cases where the contract 
has been avoided. Article 75 measures damages concretely by 
reference to the price in a substitute transaction, while article 
76 measures damages abstractly by reference to the current 
market price. Article 76 (1) provides that an aggrieved party 
may not calculate damages under article 76 if it has con-
cluded a substitute transaction under article 75.3 If, however, 
an aggrieved party concludes a substitute transaction for less 
than the contract quantity, both articles 75 and 76 may apply.4

4.	 Pursuant to article 77, damages recoverable under 
articles 74, 75 or 76 are reduced if it is established that the 
aggrieved party failed to mitigate losses. The reduction is the 
amount by which the loss should have been mitigated.

5.	 Several courts have deduced general principles from the 
provisions of Section II. Decisions assert that full compensa-
tion to an aggrieved party is a general principle on which the 
Convention is based.5 Another decision states that the Con-
vention prefers “concrete” calculation of damages by refer-
ence to actual transactions or losses over abstract calculation 
by reference to the market price.6 It has been stated that the 
purpose of money damages under the Convention is to put 
the aggrieved party in the economic position he would have 
been in had the contract been properly performed (protection 
of indemnity and expectation interests) or, as an alternative, 
to compensate the aggrieved party for expenses he reasona-
bly incurred in reliance on the contract when the purpose of 
those expenses is lost because of the breach.7

RELATION TO OTHER ARTICLES

6.	 Article 6 provides that parties may agree to derogate 
from or vary the provisions of the Convention, including the 
damage provisions set out in Section II of Chapter V. Several 
decisions implicitly rely on article 6 when enforcing contract 
terms limiting8 or liquidating9 damages. One decision con-
cluded that where the parties had agreed that an aggrieved 
party was entitled to a “compensation fee” if the contract was 
avoided because of the acts of the other party, the aggrieved 
party was entitled to recover both the compensation fee and 
damages under article 75.10 Another decision concluded that 
a post-breach agreement settling a dispute with respect to 
a party’s non-performance displaces the aggrieved party’s 
right to recover damages under the damage provisions of 
the Convention.11 The validity of contract terms that address 
damages is governed by applicable domestic law rather than 
the Convention (article 4 (a)).

7.	 A party who fails to perform is exempt from damages if 
he proves that the requirements of article 79 or article 80 are 
satisfied. Under article 79, the non-performing party must 
show that “the failure was due to an impediment beyond his 
control” and “that he could not reasonably be expected to 
have taken the impediment into account at the time of the 
conclusion of the contract or to have avoided or overcome 
it or its consequences”. If the exempt party does not give 
timely notice of the impediment and its effect as required by 
article 79 (4), however, he will be liable for damages result-
ing to the other party from such non-receipt (article 79 (4)).  
Under article 80, an aggrieved party may not rely on a breach 
by the other party to the extent that the breach was caused by 
the aggrieved party’s act or omission.

8.	 Article 44 provides that a party who fails to give due 
notice of non-conformity as required by articles 39 or 43 
nevertheless has the option to recover damages “except for 
loss of profit” if he establishes a reasonable excuse for his 
failure. 

9.	 Article 50 authorizes an aggrieved buyer to reduce 
the price according to a stated formula when it receives 
and keeps non-conforming goods. The buyer may waive its 
right to damages under articles 74 to 76 by claiming instead 
reduction of the price under article 50.12

10.	 If the contract is avoided, an aggrieved party who 
claims damages under article 75 or 76 is also subject to arti-
cles 81 to 84 on the effects of avoidance. Although avoidance 
generally releases the parties from their obligations under 
the contract, a party’s right to damages survives avoidance 
(article 81 (1)).13
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reach his opinion (e.g. the weight to be given evidence), as 
this is a matter not governed by the Convention.18

SET OFF

13.	 Although the Convention does not address the issue of 
whether a counterclaim may be set off against a claim under 
the Convention,19 the Convention does determine whether a 
counterclaim arising from the sales contract exists.20 If such 
a counterclaim does exist, then it may be subject to set off 
against a claim arising under the Convention.21

JURISDICTION: PLACE OF PAYMENT  
OF DAMAGES

14.	 Several decisions have concluded that, for the purposes 
of determining jurisdiction, damages for breach of contract 
are payable at the claimant’s place of business.22 These deci-
sions reason that the Convention includes a general principle 
that a creditor is to be paid at its domicile unless the parties 
otherwise agree.

11.	 Other articles of the Convention may require a party to 
take specific measures to protect against losses. Articles 85 
to 88, for example, state when and how a buyer or seller 
must preserve goods in their possession.14 The party taking 
such measures is entitled by these articles to recover reason-
able expenses.15

BURDEN OF PROOF

12.	 Although none of the damage formulas in articles 74,  
75 and 76 expressly allocates the burden of proof, one 
court has concluded that the Convention recognizes the 
general principle that the party who invokes a right bears 
the burden of establishing that right, and that this principle 
excludes application of domestic law with respect to burden 
of proof.16 Thus, the court opined, an aggrieved party claim-
ing damages under articles 74, 75 and 76, or the breaching 
party claiming a reduction in damages under article 77,17 
will bear the burden of establishing his entitlement to as well 
as the amount of damages or a reduction in damages. The 
same opinion concludes, however, that applicable domestic 
law rather than the Convention governs how a judge should 
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Article 74

	 Damages for breach of contract by one party consist of a sum equal to the loss, includ-
ing loss of profit, suffered by the other party as a consequence of the breach. Such damages 
may not exceed the loss which the party in breach foresaw or ought to have foreseen at the 
time of the conclusion of the contract, in the light of the facts and matters of which he then 
knew or ought to have known, as a possible consequence of the breach of contract.

OVERVIEW

1.	 Article 74 sets out the Convention’s general formula 
for the calculation of damages. The formula is applicable if 
a party to the sales contract breaches its obligations under the 
contract or the Convention.1 The first sentence of article 74 
provides for the recovery of all losses, including loss of prof-
its, suffered by the aggrieved party as a result of the other 
party’s breach. The second sentence limits recovery to those 
losses that the breaching party foresaw or could have foreseen 
at the time the contract was concluded. The formula applies to 
the claims of both aggrieved sellers and aggrieved buyers.

2.	 The Convention determines the grounds for recovery 
of damages, but domestic procedural law may apply to the 
assessment of evidence of loss.2 Applicable domestic law also 
determines whether a party may assert a right to set off in a 
proceeding under the Convention (see paragraph 38 below). 
Domestic substantive law may also govern issues relevant 
to the determination of the amount of damages, such as the 
weighing of evidence.3 Domestic law may also apply to issues 
such as punitive damages. In one case a court seemingly 
accepted the validity of a claim for punitive damages in the 
context of a CISG damages claim, although the determination 
of the amount of damages was left open.4 Domestic law may 
also apply to effect an apportionment of damages between the 
parties according to their respective share of responsibility.5 

3.	 A general principle of full compensation has been 
derived from the damage formula in article 74.6 Pursuant to 
article 7 (2), a tribunal used this general principle to fill the 
gap in article 78, which provides for the recovery of interest 
in stated circumstances but does not indicate how the rate of 
interest is to be determined.7

4.	 In accordance with article 6 a seller and buyer may 
agree to derogate from or vary article 74. Several decisions 
enforce contract terms limiting8 or liquidating9 damages. 
The validity of these contract terms is, by virtue of arti- 
cle 4 (a), governed by applicable domestic law rather than 
the Convention.10 Whether a party can claim damages as 
well as a penalty will be determined by domestic law.11

RELATION TO OTHER ARTICLES

5.	 An aggrieved party may choose to claim under arti-
cle 74 even if entitled to claim under articles 75 and 76.12 

The latter provisions explicitly provide that an aggrieved 
party may recover additional damages under article 74.

6.	 Under article 50, a buyer may claim a reduction in the 
purchase price due to non-conforming goods, but may also 
claim damages under article 74 for further losses it may have 
suffered.13

7.	 Damages recoverable under articles 74 are reduced if 
it is established that the aggrieved party failed to mitigate 
these damages as required by article 77.14 The reduction is 
the amount by which the loss should have been mitigated. 
See the Digest for article 77.

8.	 Article 78 expressly provides for the recovery of 
interest in specified cases but states that its provisions  
are “without prejudice to any claim for damages recov-
erable under article 74”. Several decisions have awarded 
interest under article 74.15 Interest has been awarded as 
damages where the circumstances were not covered by 
article 78 because the interest claim did not relate to sums 
in arrears.16

9.	 An aggrieved seller may require the buyer to pay the 
price pursuant to article 62. An abstract of an arbitral opin-
ion suggests that the tribunal awarded the seller the price as 
damages under article 74.17

RIGHT TO DAMAGES

10.  Article 74 provides a general formula for the calcula-
tion of damages. The right to claim damages is set out in arti-
cles 45 (1) (b) and 61 (1) (b). These paragraphs provide that 
the aggrieved buyer and the aggrieved seller, respectively, 
may claim damages as provided in articles 74 to 77 if the 
other party “fails to perform any of his obligations under the 
contract or this Convention”. Thus, the article 74 formula 
may be used for calculating damages for breach of obliga-
tions under the Convention as well as breach of provisions 
of the sales contract.18

11.	 Article 74 states that damages may be awarded for 
“breach of contract” that causes loss, without any quali-
fication as to the seriousness of the breach or the loss. An 
abstract of one arbitral award suggests nevertheless that 
damages may be recovered under article 74 for “fundamen-
tal non-performance”.19
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Losses arising from damage to other property

18.	 Article 5 does not exclude losses for damage to prop-
erty other than the goods purchased.30

Losses arising from damage to non-material interests

19.	 Article 74 does not exclude losses arising from damage 
to non-material interests, such as the loss of an aggrieved 
party’s reputation because of the other party’s breach. Some 
decisions have implicitly recognized the right to recover 
damages for loss of reputation or good will,31 but at least one 
decision has denied such recovery under the Convention.32 
One court found claims for both loss of turnover and loss of 
reputation to be inconsistent.33

Losses arising from change in value of money

20.	 Article 74 provides for recovery of “a sum equal to the 
loss” but does not expressly state whether this formula cov-
ers losses that result from changes in the value of money. 
Several courts have recognized that an aggrieved party may 
suffer losses as a result of non-payment or delay in the pay-
ment of money. These losses may arise from fluctuations 
in currency exchange rates or devaluation of the currency 
of payment. Tribunals differ as to the appropriate solution. 
Several decisions have awarded damages to reflect currency 
devaluation34 or changes in the cost of living.35 On the other 
hand, several other decisions refused to award damages for 
such losses. One decision concluded that a claimant that is to 
receive payment in its own currency is generally not entitled 
to recover losses from currency devaluation, but went on to 
suggest that a claimant might recover damages for currency 
devaluations if it was to be paid in foreign currency and it 
had a practice of converting such currency immediately after 
payment.36 Another court stated that while devaluation of the 
currency in which the price was to be paid could give rise 
to damages recoverable under the Convention, no damages 
could be awarded in the case before it because future losses 
could be awarded only when the loss can be estimated.37

EXPENDITURES BY AGGRIEVED PARTY

21.	 Many decisions have recognized the right of an 
aggrieved party to recover reasonable expenditures incurred 
in preparation for or as a consequence of a contract that 
has been breached. The second sentence of article 74 limits 
recovery to the total amount of losses the breaching party 
could foresee at the time the contract was concluded (see 
paragraphs 33-35 below). Although the Convention does not 
expressly require that expenditures be reasonable several 
decisions have refused to award damages when the expendi-
tures were unreasonable.38

22.	 Decisions have awarded incidental damages to an 
aggrieved buyer who had made reasonable expenditures 
for the following purposes: inspection of non-conform-
ing goods;39 handling and storing non-conforming goods;40 
preserving goods;41 shipping and customs costs incurred 
when returning the goods;42 expediting shipment of substi-
tute goods under an existing contract with a third party;43 

12.	 Under articles 45 and 61 an aggrieved party is enti-
tled to recover damages without regard to the “fault” of the 
breaching party.20 Several decisions consider whether claims 
based on a party’s negligence are covered by the Convention. 
An arbitral award concluded that an aggrieved buyer failed 
to notify the seller of non-conformity in a timely manner as 
required by article 39 of the Convention, and the tribunal 
applied domestic civil law to divide the loss equally between 
the seller and the buyer on the ground that the Convention 
did not govern the issue of joint contribution to harm.21 A 
court decision concluded that the Convention did not cover 
a claim that the alleged seller had made a negligent misrep-
resentation inducing the conclusion of the sales contract.22

13.	 When an aggrieved buyer fails, without excuse,23 to 
give timely notice to a breaching seller in accordance with 
articles 39 or 43, the aggrieved buyer loses its right to rely 
on the seller’s breach when making a claim for damages.24 
Under article 44 of the Convention, however, if the buyer 
has a “reasonable excuse” for failing to give the required 
notice, the aggrieved buyer may nevertheless recover dam-
ages other than lost profits.25

14.	 Article 79 excuses a breaching party from the pay-
ment of damages (but not from other remedies for non- 
performance) if he proves that his non-performance was 
due to an impediment that satisfies the conditions of para-
graph (1) of article 79. Paragraph (4) of article 79 provides, 
however, that the breaching party will be liable for dam-
ages resulting from the other party’s non-receipt of a timely 
notice of the impediment and its effects.

15.	 Article 80 provides that an aggrieved party may not 
rely on a breach by the other party to the extent that the 
breach was caused by the aggrieved party’s act or omission.

TYPES OF LOSSES

16.	 The first sentence of article 74 provides that an 
aggrieved party’s damages consist of a monetary sum to 
compensate him for “loss, including loss of profit, suffered 
. . . as a consequence of the breach”. Except for the explicit 
inclusion of lost profits, article 74 does not otherwise clas-
sify losses. Decisions sometimes refer to the classification of 
damages under domestic law.26 It has been held that a buyer 
who has received non-conforming goods and has not avoided 
the contract is entitled to recover damages under article 74 
measured by the difference between the value of the goods 
the buyer contracted for and the value of the non-conforming  
goods that were actually delivered.27 One court decided that 
sums paid by the aggrieved party as an administrative pen-
alty in connection with the breach of the contract should not 
be compensated as contract damages.28

Losses arising from death or personal injury

17.	 Article 5 provides that losses arising from death or 
personal injury are excluded from the Convention’s cover-
age. However, when deciding on its jurisdiction, one court 
implicitly assumed that the Convention covers claims by a 
buyer against its seller for indemnification against claims by 
a sub-buyer for personal injury.29
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cost,71 but several other decisions state that an aggrieved 
party may not recover compensation for the cost of hiring 
a debt collection agency because the Convention does not 
cover such expenses.72 One case required such costs be 
incurred reasonably.73

26.	 A number of courts and arbitral tribunals have consid-
ered whether an aggrieved party may recover the costs of a 
lawyer hired to collect a debt arising from a sales contract. 
Several decisions award damages to compensate for legal 
fees for extra-judicial acts such as the sending of collection 
letters.74 One decision distinguished between the extra-judi-
cial fees of a lawyer in the forum and similar fees of a lawyer 
in another jurisdiction it included the fees of the former in 
the allocation of litigation costs under the forum’s rules and 
awarded the fees of the latter as damages under article 74 of 
the Convention.75

27.	 Decisions are split as to whether attorney’s fees for 
litigation may be awarded as damages under article 74.76 
Citing article 74, several arbitral tribunals have awarded 
recovery of attorney’s fees for the arbitration proceed-
ings.77 In a carefully reasoned award, another arbitral tri-
bunal concluded that a supplemental interpretation of the 
arbitration clause by reference to both article 74 and local 
procedural law authorized the award of attorney’s fees 
before a tribunal consisting of lawyers.78  It was further 
held that lawyer’s fees reasonably incurred outside court 
proceedings were recoverable under article 74.79 Another 
court stated that, in principle, legal costs could be recov-
ered, although the court denied them in the particular 
case.80 Many cases award attorney’s fees without indicat-
ing whether the award is for damages calculated under arti-
cle 74 or is made pursuant to the tribunal’s rules on the 
allocation of legal fees.81 Several decisions have limited or 
denied recovery of the amount of the claimant’s attorney’s 
fees on the grounds that the fees incurred were unforeseea-
ble82 or that the aggrieved party had failed to mitigate these 
expenses as required by article 77.83 An appellate court in 
the United States reversed a decision awarding attorney’s 
fees as damages under article 74 on the ground, inter alia, 
that the Convention did not implicitly overturn the “Amer-
ican rule” that the parties to litigation normally bear their 
own legal expenses, including attorneys’ fees.84

LOST PROFITS

28.	 The first sentence of article 74 expressly states that 
damages for losses include lost profits. Many decisions have 
awarded the aggrieved party lost profits.85 When calculating 
lost profits, fixed costs (as distinguished from variable costs 
incurred in connection with fulfilling the specific contract) 
are not to be deducted from the sales price.86 One decision 
awarded a seller who had been unable to resell the goods the 
difference between the contract price and the current value of 
those goods.87 The common profit margins of the buyer pro-
vide a basis for determining the buyer’s claim for damages 
according to one case.88 Another court awarded the buyer 
the difference between its unit costs for producing products 
using the defective production machine delivered by the 
seller, and the buyer’s unit costs if the production machine 
had not been defective.89 An arbitral tribunal awarded the 
commission the buyer would have earned as damages for 

installing substitute goods;44 sales and marketing costs;45 
commissions;46 banking fees for retransfer of payments;47 
wasted payment of value added tax;48 hiring a third party 
to process goods;49 obtaining credit;50 delivering and taking 
back the non-conforming goods to and from a sub-buyer;51 
reimbursing sub-buyers on account of non-conforming 
goods;52 moving replacement coal from stockpiles;53 loss 
incurred in sub-chartering a ship that had been chartered 
to transport goods under a contract that the seller properly 
avoided;54 additional shipping charges incurred by the buyer 
due to the seller delivering in instalments instead of one 
shipment;55 installation and de-installation costs of defec-
tive goods;56 travel and subsistence expenses incurred by the 
buyer in travelling to the seller’s place of business in order 
to try and salvage the contract.57 Several decisions have 
awarded buyers who took delivery of non-conforming goods 
the reasonable costs of repair as damages.58 At least one 
decision implicitly recognizes that an aggrieved buyer may 
recover incidental damages, although in the particular case 
the buyer failed to establish such damages.59 Another deci-
sion assumed that the Convention governed a buyer’s claim 
for indemnification for expenses incurred in reimbursing a 
sub-buyer for personal injury caused to an employee.60 One 
court refused damages for the cost of retransferring a car 
and other incidental expenses relating to avoidance where 
the buyer was not entitled to avoid the contract.61 One arbi-
tral tribunal awarded the cost of acquiring equipment that 
subsequently became superfluous due to the avoidance of 
the contract, but ordered that ownership of those goods be 
transferred to the seller upon payment of the damages.62

23.	 Decisions may recognize that an aggrieved buyer may 
recover for particular types of expenditure but deny recov-
ery in a particular case. Some decisions explicitly recognize 
that recovery is possible for the type of expenditure but 
deny recovery for failure of proof, lack of causation, or their 
unforeseeability by the breaching party. Thus one decision 
recognized the potential recovery of a buyer’s advertising 
costs but declined to award damages because the buyer 
failed to carry its burden of proof.63 Other decisions may 
implicitly assume the right to recover particular expendi-
tures. When deciding on its jurisdiction, one court implic-
itly assumed that the Convention covers claims by a buyer 
against its seller for indemnification of a sub-buyer’s claim 
for personal injury.64

24.	 Aggrieved sellers have recovered damages for the fol-
lowing incidental expenses: storage of goods at the port of 
shipment following the buyer’s anticipatory breach;65 stor-
age and preservation of undelivered machinery;66 the cost 
of modifying a machine in order to resell it;67 costs related 
to the dishonour of the buyer’s cheques.68 A seller who has 
delivered non-conforming goods and subsequently cures the 
non-conformity is not entitled to recover the cost of cure.69  
A counter-claim by the seller for the value of the buyer’s use 
of a defective machine was refused, because the buyer had 
used the machine in order to mitigate its damages.70

Expenditures for debt collection; attorney’s fees

25.	 Decisions are split on whether the cost of using a debt 
collection agency other than a lawyer may be recovered 
as damages. Several decisions have awarded the seller the 
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suggested that article 74 does not demand that the specific 
details of the loss or the precise amount of the loss be fore-
seeable.104 In addition, such foreseeability must be assessed 
“objectively” and its proof is not confined to resorting to evi-
dence from the breaching party.105

34.	 Decisions have found that the breaching party could 
not have foreseen the following losses: rental of machin-
ery by buyer’s sub-buyer;106 processing goods in a different 
country following late delivery;107 an exceptionally large 
payment to freight forwarder;108 attorney’s fees in dispute 
with freight forwarder;109 the cost of resurfacing a grind-
ing machine where that cost exceeded price of wire to be 
ground;110 lost profits where breaching seller did not know 
terms of contract with sub-buyer;111 the cost of inspecting the 
goods in the importing country rather than exporting coun-
try;112 necessary preparation costs incurred by the buyer.113 
One court held that loss of reputation and loss of clientele is 
not generally foreseeable.

35.	 On the other hand, several decisions have explicitly 
found that claimed damages were foreseeable. One deci-
sion states that the seller of goods to a retail buyer should 
foresee that the buyer would resell the good,114 while an 
arbitration tribunal found that a breaching seller could 
have foreseen the buyer’s losses because the parties had 
corresponded extensively on supply problems.115 Another 
decision concluded that a breaching buyer who failed to 
pay the price in advance, as required by the contract, could 
foresee that an aggrieved seller of fungible goods would 
lose its typical profit margin.116 A majority of another court 
awarded 10 per cent of the price as damages to a seller 
who had manufactured the goods to the special order of 
the buyer; the majority noted that a breaching buyer could 
expect such a seller’s profit margin.117 It has also been held 
that a buyer could foresee that its failure to establish a let-
ter of credit as required by the sales contract would leave 
the seller with a chartered vessel, intended to transport the 
goods, that it could not use; the loss the seller incurred in 
sub-chartering that vessel was thus recoverable under arti-
cle 74.118 An arbitral tribunal held that it was foreseeable 
that a buyer would finance its purchases and would have to 
pay interest on such financing.119

BURDEN AND STANDARD OF PROOF

36.	 Although none of the damage formulae in articles 74,  
75 and 76 expressly allocates the burden of proof, those 
decisions that address the issue agree, more or less 
expressly, that the party making the claim bears the bur-
den of establishing its claim.120 One court gave effect to a 
national law rule that, if a breaching seller acknowledges 
defects in the delivered goods, the burden of establish-
ing that the goods conformed to the contract shifts to the 
seller.121 Another decision expressly placed the burden of 
establishing damages on the claimant.122

37.	 Several decisions state that domestic procedural 
and evidentiary law rather than the Convention governs 
the standard of proof and the weight to be given evidence 
when determining damages.123 In one case a court awarded 
damages on a basis of fairness (ex aequo et bono) where 
the seller could not establish its damages with certainty.124  

lost profit where the seller was aware of the commission.90 
One court calculated the damages for lost profits on the basis 
of the value of the goods in the intended market. Loss of 
profit will not be awarded where the loss could easily have 
been avoided by cover purchases of raw materials in accord-
ance with article 77.91

29.	 The second sentence of article 74 limits the damages 
that can be awarded for losses caused by the breach to 
losses that the breaching party foresaw or should have fore-
seen at the time the contract was concluded.92 One decision 
reduced the recovery of profits because the breaching seller 
was not aware of the terms of the buyer’s contract with its 
sub-buyer.93 An arbitral tribunal held that a profit margin of 
10 per cent was foreseeable in the specific trade based on 
the use of an Incoterm.94 One court held that it was foresee-
able in the steel trade that goods were purchased for resale 
at a profit.95 Another court held that it was not foreseeable 
that a breach would cause the buyer to acquire a new ware-
housing facility.96

30.	 Damages for lost profits will often require predictions 
of future prices for the goods or otherwise involve some 
uncertainty as to actual future losses.97 Article 74 does not 
address the certainty with which these losses must be proved. 
One decision required the claimant to establish the amount 
of the loss according to the forum’s “procedural” standards 
as to the certainty of the amount of damages.98

31.	 Evidence of loss of profits, according to one decision, 
might include evidence of orders from customers that the 
buyer could not fill, evidence that customers had ceased to 
deal with the buyer, and evidence of loss of reputation as 
well as evidence that the breaching seller knew or should 
have known of these losses.99

Damages for “lost volume” sales

32.	 In principle, an aggrieved seller who resells the goods 
suffers the loss of a sale when he has the capacity and mar-
ket to sell similar goods to other persons because, without 
the buyer’s breach, he would have been able to make two 
sales. Under these circumstances a court has concluded that 
the seller was entitled to recover the lost profit from the first 
sale.100 Another court, however, rejected a claim for a “lost 
sale” because it did not appear that that the seller had been 
planning to make a second sale at the time the breached con-
tract was negotiated.101 An aggrieved buyer may have a sim-
ilar claim to damages. A court concluded that a buyer could 
recover for damages caused by its inability to meet the mar-
ket demand for its product as a result of the seller’s delivery 
of non-conforming components.102

FORESEEABILITY

33.	 The second sentence of article 74 limits recovery of 
damages to those losses that the breaching party foresaw or 
could have foreseen at the time the contract was concluded 
as a possible consequence of its breach.103 It has been noted 
that it is the possible consequences of a breach, not whether 
a breach would occur or the type of breach, that is subject to 
the foreseeability requirement of article 74; and it has been 
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counterclaim arising from a sales contract exists127 and, if it 
does, the counterclaim may then be subject to set off against 
a claim arising under the Convention.128

JURISDICTION; PLACE OF PAYMENT  
OF DAMAGES

39.	 Several decisions have concluded that, for the purpose 
of determining jurisdiction, damages for breach of contract 
are payable at the claimant’s place of business.129

A Supreme Court left open whether the standard of proof is 
an autonomous “standard of reasonableness” or is governed 
by the court’s domestic law of procedure. The decision how-
ever expresses sympathy with the latter approach.125 

SET OFF

38.	 Although the Convention does not address the issue of 
whether a counterclaim may be set off against a claim under 
the Convention,126 the Convention does determine whether a 
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Internet at www.cisg.law.pace.edu.
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	 75 CLOUT case No. 254 [Handelsgericht des Kantons Aargau, Switzerland, 19 December 1997] (reasonable prelitigation costs of lawyer in 
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buyer entitled in principle to recover for lost profit from sale to its customer); CLOUT case No. 348 [Oberlandesgericht Hamburg, Germany,  
26 November 1999] (aggrieved buyer entitled to recover difference between value that contract would have had if seller had performed and 
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should be taken out in amount of 110 per cent of price).
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nal awarded 30 per cent as the margin of lost profit: China International Economic and Trade Arbitration Commission, People’s Republic of 
China, 22 August 2005 (Valve case), English translation available on the Internet at www.cisg.law.pace.edu.
	 95 Rechtbank Arnhem, the Netherlands, 1 March 2006 (Skoda Kovarny v. B. van Dijk Jr. Staalhandelmaatschappij B.V.), English translation 
available on the Internet at www.cisg.law.pace.edu.
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pace.edu (cancellation of a beer contract where buyer had to buy certain amounts of beer over the contractual period).
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(aggrieved seller’s lost profits calculated as difference between contract price and price in contract with its supplier).
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Article 75

	 If the contract is avoided and if, in a reasonable manner and within a reasonable 
time after avoidance, the buyer has bought goods in replacement or the seller has resold  
the goods, the party claiming damages may recover the difference between the contract 
price and the price in the substitute transaction as well as any further damages recoverable 
under article 74.

OVERVIEW

1.	 Article 75 provides that an aggrieved party may recover 
damages measured by the difference between the contract 
price and the price in a substitute transaction if the original 
contract has been avoided and if the substitute transaction 
was concluded in a reasonable manner and within a reason-
able time after avoidance.1 The last clause of article 75 pro-
vides that an aggrieved party may recover further damages 
under the general damage formula set out in article 74.2 The 
formula in article 75 is a familiar one and can be found in 
domestic sales laws.3

RELATION TO OTHER ARTICLES

2.	 Article 75 sets out the first of two alternative damage 
formulas applicable if the contract is avoided. Article 75 
measures damages as the difference between the contract 
price and the price in a substitute transaction, while article 76  
measures damages as the difference between the contract 
price and a current (market) price when the aggrieved party 
does not enter into a substitute transaction. Article 76 (1) 
provides that an aggrieved party may not calculate damages 
under article 76 if it has concluded a substitute transaction.4 
If, however, an aggrieved party concludes a substitute trans-
action for less than the contract quantity, both articles 75 and 
76 may apply. Thus, one decision found that an aggrieved 
seller who resold only some of the contract goods to a third 
party may recover damages as to the resold goods under arti-
cle 75 and damages as to the unsold goods under article 76.5 
Where the aggrieved party failed to satisfy the conditions for 
applying article 75, one court applied the “abstract” calcula-
tion of article 76 instead.6 Where a party failed to prove that 
certain similar sales conducted at the same time constituted 
cover sales, it was allowed to calculate its damages under 
article 76.7

3.	 The final clause of article 75 provides that an aggrieved 
party may recover further damages under article 74.8  
In addition, if the aggrieved party fails to satisfy the con-
ditions for application of article 75, the aggrieved party 
may nevertheless recover damages under article 74.9 Even 
when it might recover under article 75, it has been held that 
an aggrieved party may choose to claim damages under 
article 74 instead.10 Some decisions indicate that damages 
recovered under article 74 may be calculated in much the 
same way they would be calculated under article 75,11  
but this approach has been rejected in another case.12  

In one case a court refused a claim under article 74 because 
the buyer had failed to avoid the contract before making a 
cover sale.13

4.	 Damages recoverable under article 75 are reduced if 
it is established that the aggrieved party failed to mitigate 
those damages as provided in article 77. The reduction is the 
amount by which the loss should have been mitigated. See 
paragraphs 12-14 below.

5.	 Pursuant to article 6, the parties may agree to dero-
gate from or vary the formula set out in article 75. Sev-
eral decisions implicitly rely on article 6 when finding that 
article 75 is not applicable. One decision held that where 
the parties had agreed that an aggrieved party was enti-
tled to a “compensation fee” if the contract was avoided 
because of the acts of the other party, the aggrieved party 
was entitled to recover both the compensation fee and dam-
ages under article 75.14 Another decision concluded that a 
post-breach agreement settling a dispute with respect to a 
party’s non-performance displaced the aggrieved party’s 
right to recover damages under the damage provisions of 
the Convention.15

CONDITIONS FOR APPLICATION OF  
ARTICLE 75

6.	 Article 75 applies if the contract is avoided and if 
the aggrieved party concludes a substitute transaction in 
a reasonable manner and within a reasonable time after 
avoidance.16

Avoidance of contract

7.	 Recovery of damages under article 75 is available 
only if the contract has been effectively avoided17 by the 
aggrieved party.18 Substitute transactions concluded before 
avoidance do not fall within the coverage of article 75.19 Not-
withstanding the requirement that the contract be avoided, 
one court has concluded that, with reference to the need to 
promote observance of good faith in international trade, the 
aggrieved buyer could recover damages under article 75 
without establishing that it had declared the contract avoided 
when the seller had made it clear that it would not perform.20 
In another case it was held that a refusal to perform entitled 
a party to avoid the contract without notice and then con-
duct cover sales.21 A court has also awarded an aggrieved 
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seller damages equivalent to those provided for in article 75  
(the difference between the contract price and the lower 
price at which the seller resold the goods) even though the 
seller apparently never avoided the contract, where the seller 
complied with the requirements in article 88 for reselling 
the goods, including the requirement of notice of intention 
to resell.22

Substitute transaction

8.	 An aggrieved party seeking damages calculated under 
article 75 must conclude a substitute transaction. If the seller 
is the aggrieved party, the substitute transaction involves 
the sale to some other buyer of the goods identified to the 
avoided contract.23 An aggrieved buyer concludes a substi-
tute transaction when it buys goods to replace those prom-
ised in the avoided contract.24 Where a party fails to establish 
a clear connection between a purported cover sale and the 
original contract that has been avoided, it cannot rely on arti-
cle 75 to calculate its damages.25

9.	 Article 75 requires that the substitute transaction be 
entered into “in a reasonable manner and within a reasona-
ble time after avoidance”. There is no express requirement 
that the price in the substitute transaction be reasona-
ble. Nevertheless, one decision concluded that where an 
aggrieved seller resold the goods for approximately one-
fourth of the contract price the resale was not a reasonable 
substitute and the court calculated damages under article 76  
rather than article 75.26 In another case the court held that 
where an aggrieved buyer paid a cover price that was almost 
double the original purchase price, it did not constitute a 
reasonable substitute transaction.27 If there is a significant 
difference between the contract price and the price in the 
substitute transaction the damages recoverable under arti-
cle 75 may be reduced pursuant article 77 because of the 
aggrieved party’s failure to mitigate damages.28 The duty to 
mitigate is also important in determining whether a seller 
acted reasonably in concluding substitute sales almost 
immediately.29 A court held that where a seller allowed an 
unreasonable period to elapse before starting to make the 
substitute sales, it failed to comply with its duty to mitigate 
damages under article 77.30

Substitute transaction—reasonable manner

10.	 An aggrieved party must conclude the substitute trans-
action in a reasonable manner. To enter into a “reasona-
ble” substitute transaction, an arbitral tribunal has held, an 
aggrieved buyer must act as a prudent and careful busi-
nessperson who buys goods of the same kind and quality, 
ignoring unimportant small differences in quality.31 A sale at 
market value on approximately the same freight terms was 
found to be a reasonable substitute sale.32 One court held 
that, where the seller’s failure to deliver caused the buyer 
to default on contracts with its own customers, the cover 
purchases concluded by the buyer’s customers could form 
the basis for the buyer’s claim under article 75.33 Another 
decision, however, rejected this reasoning, holding that since 
the cover purchases were not made by the buyer, they did 
not fulfil the requirements of article 75.34 One court held 
that an aggrieved seller who resold the goods for the same 

price as the price at which the seller acquired them had acted  
reasonably for purposes of article 75, even though the 
seller suffered a loss of profit which was recoverable under  
article 74.35 Where a seller attempted to sell the goods on 
two occasions, but failed, it provided evidence that the third 
sale was conducted in a reasonable manner.36 Selling the 
goods in a limited market where a bigger market is readily 
available has been held not to constitute selling in a reason-
able manner.37

Substitute transaction—reasonable time

11.	 An aggrieved party must conclude the substitute 
transaction within a reasonable time after avoidance of the 
breached contract.38 What time is reasonable will depend 
on the nature of the goods and the circumstances.39 Noting 
that a reasonable time begins to run only when the contract 
is avoided, a court found that the aggrieved seller acted 
within a reasonable time by reselling shoes made for the 
winter season within two months where it was established 
that most potential buyers had already bought winter shoes 
by the time the contract was avoided.40 Resale of scrap steel 
within two months of the time the seller avoided the con-
tract has also been found reasonable.41 Another court found 
that an aggrieved seller who resold a printing press within 
six months after expiration of an additional period given 
the buyer to perform under article 63 had acted within a 
reasonable time.42 In one case a lower court held that the 
resale of motor cycles over a five-year period had been 
conducted within a reasonable time taking into account the 
nature of the goods and the market, but on appeal the court 
held that the time period of the resales was not reasonable, 
and the court reduced the amount of damages.43 Where a 
seller waited more than six months without apparent rea-
son to conduct a resale, it was held to be unreasonable.44  
These decisions assume that the aggrieved party must 
conclude the substitute transactions within the reasonable 
time, but one decision has apparently construed the rea-
sonable time requirement to mean that a reasonable time 
must elapse after avoidance before the substitute transac-
tion may be concluded.45

CALCULATION OF DAMAGES

12.	 If the conditions for application of article 75 are sat-
isfied, the aggrieved party may recover “the difference 
between the contract price and the price in the substitute 
transaction”. This amount may be adjusted by adding fur-
ther damages recoverable under article 74, including loss 
of profit,46 or by deducting the loss that could have been 
avoided if the aggrieved party had mitigated its damages in 
accordance with article 77. Most courts have had little dif-
ficulty applying the damage formula set out in article 75.47

13.	 Several decisions have awarded additional damages 
under article 74 to compensate for incidental damages aris-
ing from the breach.48 There will, of course, be no addi-
tional recovery if further damages are not established.49

14.	 Several decisions have reduced the aggrieved party’s 
recovery under article 75 because that party failed to miti-
gate its losses. An aggrieved seller who resold the goods to 
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BURDEN OF PROOF; CONSIDERATION  
OF EVIDENCE

15.	 Although none of the damage formulas in articles 74, 
75 and 76 expressly allocates the burden of proof, one 
court has concluded that the Convention recognizes the 
general principle that the party who invokes a right bears 
the burden of establishing that right, and that this princi-
ple excludes application of domestic law with respect to 
burden of proof.54 The same opinion concluded, however, 
that domestic law rather than the Convention governs  
how a judge should reach its opinion (e.g. the weight to 
be given evidence) as this was a matter not covered by the 
Convention.55

a third party at a price significantly below not only the orig-
inal purchase price but also a modified price proposed by 
the buyer failed to mitigate its damages, and the seller was 
consequently entitled to recover only the difference between 
the purchase price and the proposed modified price.50 Sim-
ilarly, where a buyer bought replacement goods at almost 
double the new price proposed by the seller, the court held 
that it did not constitute a transaction in a reasonable man-
ner.51 There is no reduction if there is no failure to mitigate.52 
In particular, an aggrieved seller who has the capacity and 
market to sell similar goods may resell the goods intended 
for the defaulting buyer to a third party and the aggrieved 
party need not reduce its damages on the ground that the 
resale was mitigation pursuant to article 77.53
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Article 76

	 (1)	 If the contract is avoided and there is a current price for the goods, the party 
claiming damages may, if he has not made a purchase or resale under article 75, recover 
the difference between the price fixed by the contract and the current price at the time of 
avoidance as well as any further damages recoverable under article 74. If, however, the 
party claiming damages has avoided the contract after taking over the goods, the current 
price at the time of such taking over shall be applied instead of the current price at the time 
of avoidance.

	 (2)	 For the purposes of the preceding paragraph, the current price is the price  
prevailing at the place where delivery of the goods should have been made or, if there is no 
current price at that place, the price at such other place as serves as a reasonable substitute, 
making due allowance for differences in the cost of transporting the goods.

OVERVIEW

1.	 Article 76 provides that an aggrieved party may recover 
damages measured by the difference between the contract 
price and the current price for the goods if the contract has 
been avoided, if there is a current price for the goods, and if 
the aggrieved party has not entered into a substitute trans-
action.1 The article designates when and where the current 
price is to be determined. The last clause of the first sentence 
of paragraph (1) also provides that an aggrieved party may 
recover further damages under the general damage formula 
set out in article 74. The article 76 formula is a familiar one.2

RELATION TO OTHER ARTICLES

2.	 Article 76 is the second of two damage formulas appli-
cable if the contract is avoided. Whereas article 75 calcu-
lates damages concretely by reference to the price in an 
actual substitute transaction, article 76 calculates damages 
abstractly by reference to the current market price. Under 
the Convention, a concrete calculation of damages is pre-
ferred.3 Paragraph (1) of article 76 provides that its damage 
formula is not available if an aggrieved party has concluded 
a substitute transaction.4 Where an aggrieved seller resold 
fewer goods than the contract quantity, one court calculated 
damages as to the resold goods under article 75 and dam-
ages as to the unsold goods under article 76.5 Another court 
calculated damages under article 76 rather than article 75 
where an aggrieved seller resold the goods to a third party 
at significantly less than both the contract and market price.6 
If there is an insufficient link between the contract and an 
alleged cover purchase, the buyer may claim damages based 
on article 76.7

3.	 The final clause of the first sentence of article 76 (1) 
provides that an aggrieved party may recover additional 
damages under the general damage formula set out in 
article 74. It has been held that an aggrieved party may 
choose to recover damages under article 74 even when 
it might recover under article 76.8 If the conditions for 
recovery under article 76 are not satisfied, damages may 

nevertheless be recovered under article 74.9 One arbi-
tral tribunal awarded the loss of profit under article 74 as 
damages where no evidence was available on the market 
price.10 Where compensation for loss of profit fully com-
pensates the aggrieved party, it is not entitled to additional 
damages under article 76.11

4.	 Damages recoverable under article 76 are reduced if 
it is established that the aggrieved party failed to mitigate 
these damages as provided in article 77.12 The reduction is 
the amount by which the loss should have been mitigated. 
See paragraphs 10-11 below.

5.	 Pursuant to article 6, the seller and buyer may agree to 
derogate from or vary the formula set out in article 76. One 
tribunal has stated that a post-breach agreement settling a 
dispute with respect to a party’s non-performance displaces 
the aggrieved party’s right to recover damages under the 
damage provisions of the Convention.13

CONDITIONS FOR APPLICATION OF ARTICLE 76

6.	 Article 76 applies if the contract is avoided (see para-
graph 7 below), if there is a current price for the goods (see 
paragraph 8 below), and if the aggrieved party has not con-
cluded a substitute transaction (see paragraph 9 below).14

7.	 Article 76 is not applicable if the contract has not been 
avoided.15 Thus, the article will not apply if the aggrieved 
party has not declared the contract avoided when entitled to 
do so16 or if the aggrieved party has not made an effective 
declaration of avoidance.17

8.	 The formula of article 76 can only be applied if there 
is a current price. The current price is the price generally 
charged in the market for goods of the same kind under com-
parable circumstances.18 One tribunal declined to use pub-
lished quotations in a trade magazine because the reported 
quotations were for a different market from that where the 
goods were to be delivered under the contract and adjustment 
of that price was not possible.19 The same tribunal accepted 
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time is this earlier date.28 It has been held that, if notice of 
avoidance is unnecessary because a seller has “unambig-
uously and definitely” declared that it will not perform its 
obligations, the time of avoidance for purposes of article 76 
is determined by the date of the obligor’s declaration of the 
intention not to perform.29 For cases determining what con-
stitutes evidence of a current price, see paragraph 8 above. 
One arbitral tribunal awarded a reasonable amount of dam-
ages where the parties failed to establish the market price.30 
Where the current market price is lower than the contract 
price, the buyer suffers no damages if the claim is based on 
article 76.31 One arbitral tribunal used the contract price as 
the basis for determining the current price where no other 
evidence was available.32 Another arbitral tribunal refused to 
use the prices in similar contracts of the buyer, and instead 
used the international price of the commodity.33 Where the 
parties have made provision for the calculation of the current 
price in their contract, that price will be deemed to be the 
current price.34

11.	 Paragraph (2) of article 76 indicates the relevant place 
for determining the current price. Applying this provision, 
one arbitral tribunal held that the relevant place for deter-
mining the current price was the port of delivery.35 Under a 
CIF (“cost, insurance, freight”) contract, the place of deliv-
ery is the port of departure.36 In another case the court deter-
mined the place of delivery to be the final port of destination 
under a CFR contract.37 

BURDEN OF PROOF

12.	 Although article 76 is silent on which party has the bur-
den of establishing the elements of that provision, decisions 
have placed this burden on the party claiming damages.38

as the current price a price negotiated by the aggrieved seller 
in a substitute contract that was not ultimately concluded.20 
Another tribunal found that the aggrieved party was unable 
to establish the current price for coal generally or for coal of 
a particular quality because the requirements of buyers vary 
and there is no commodity exchange.21 Another court sug-
gested that the “auction realisation” value of goods held by 
an insolvent buyer might be relevant if the aggrieved seller 
were to seek to recover under article 76.22 Stating that the 
seller’s lost profit was to be established under article 76, a 
court affirmed an award of damages to an aggrieved seller 
in the amount of 10 per cent of the contract price because 
the market for the goods (frozen venison) was declining and 
the seller set its profit margin at 10 per cent, which was the 
lowest possible rate.23 It has also been held that a current 
price for purposes of article 76 can be established using the 
methodology in article 55 for determining the price under 
a contract that does not expressly or implicitly fix or make 
provision for determining the price.24

9.	 Damages may not be recovered under article 76 if the 
aggrieved party has purchased substitute goods. Where a 
seller failed to deliver the goods and the aggrieved buyer 
bought no substitute goods, the buyer’s damages were to be 
calculated under article 76.25

CALCULATION OF DAMAGES

10.	 An aggrieved party is entitled to recover the differ-
ence between the contract price and the current price at the 
time and place indicated by article 76.26 The time at which 
the current price is to be determined is the date of effective 
avoidance of the contract;27 if the aggrieved party has taken 
over the goods before avoidance, however, the relevant 
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Article 77

	 A party who relies on a breach of contract must take such measures as are reasonable 
in the circumstances to mitigate the loss, including loss of profit, resulting from the breach. 
If he fails to take such measures, the party in breach may claim a reduction in the damages 
in the amount by which the loss should have been mitigated.

INTRODUCTION

1.	 Article 77 requires an aggrieved party claiming dam-
ages to take reasonable steps to mitigate losses; if he fails 
to do so, the breaching party may claim a reduction in the 
damages recoverable in the amount by which the loss should 
have been mitigated. If an aggrieved party does not request 
damages, whether by way of an affirmative claim or by way 
of set-off, article 77 does not apply.1 A Supreme Court has 
held that articles 77 and 80 read together express the general 
principle in the sense of article 7 (2) that in cases where both 
parties have contributed to the damage both parties shall 
bear so much of the loss as corresponds to their share. Where 
the remedy allows, for instance damages, the loss must be 
distributed accordingly.2

RELATION TO OTHER ARTICLES

2.	 Article 77 appears in Section II (Damages) of Chap-
ter V of Part III, and therefore does not expressly apply to 
remedies other than damages that are available under the 
Convention. The cost of taking reasonable steps to mitigate 
damages may be claimed as part of the aggrieved party’s 
damages claim under article 74.3

3.	 One decision states that the mitigation rule compels the 
buyer to purchase replacement goods if reasonably possi-
ble.4 The buyer is then entitled to damages calculated with 
reference to article 75.

4.	 Other articles of the Convention may require parties to 
take specific measures to protect against losses. Articles 85  
to 88 provide, for example, that buyers and sellers must 
take reasonable steps to preserve goods in their possession 
following breach.5 An arbitral tribunal referred to article 88 
in deciding whether a seller acted reasonably in relation to  
perishable goods.6

5.	 Pursuant to article 6, the seller and buyer may agree 
to derogate from or vary the formula set out in article 77. 
One decision concluded that if an aggrieved party seeks to 
enforce a penalty clause in the contract, article 77 does not 
require the aggrieved party to reduce the penalty in order to 
mitigate the loss.7

6.	 Article 77 does not state at what point in a legal pro-
ceeding the issue of mitigation must be considered by a court 
or tribunal. One decision concluded that the question of 
whether mitigation should be considered in a proceeding on 

the merits or in a separate proceeding to determine damages 
is a procedural issue governed by domestic law rather than 
by the Convention.8

MEASURES TO MITIGATE

7.	 An aggrieved party claiming damages must mitigate 
them by taking those steps that a reasonable creditor acting 
in good faith would take under the circumstances.9 If a con-
tract has already been avoided, an aggrieved party’s notice 
to the breaching party of a proposed act to mitigate does not 
revoke the earlier avoidance.10 In some circumstances the 
aggrieved party may be excused from taking such measures 
(see paragraphs 11 and 14 below).

8.	 Article 77 does not expressly state when the aggrieved 
party must take measures to mitigate. Several decisions state 
that an aggrieved party is not obligated to mitigate in the 
period before the contract is avoided (i.e. at a time when 
each party may still require the other to perform).11 If an 
aggrieved party does take mitigation measures, however, 
he must do so within a reasonable time under the circum-
stances. One decision found that the seller’s resale of goods 
to a third party two months after they had been rejected 
was reasonable within the context of the fashion industry.12 
Another decision found that the buyer’s purchase of substi-
tute goods approximately two weeks after the seller declared 
that it would not perform was not a failure to mitigate even 
though the price in a volatile market had risen sharply.13

MEASURES BY AGGRIEVED BUYERS

9.	 Decisions have found the following measures by 
aggrieved buyers to be reasonable: concluding cover sales 
within a reasonable time and at reasonable prices to replace 
goods that were not delivered;14 paying another supplier to 
expedite delivery of already-ordered compressors that could 
be substituted for defective compressors;15 contracting with 
a third-party supplier because of the inability of the breach-
ing party to deliver moulds in time;16 contracting with a third 
party to treat leather goods when the seller refused to return 
tanning machines that it had sold to the buyer and then taken 
back for adjustments;17 continuing to print on purchased 
fabric notwithstanding the discovery of problems with the 
fabric;18 requesting special permission from a Government 
authority to permit re-exportation if the goods proved non-
conforming, and proposing to test milk powder in the Free 
Trade Zone prior to import;19 using the buyer’s own buffer 
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much worse terms from the seller did not result in a failure 
to mitigate damages.44 The buyer also did not fail to mitigate 
by refusing to supply its customers from its own stocks, as 
those stocks were earmarked for other customers.45 A court 
held that where the steps suggested by the seller were merely 
speculative, it was insufficient to prove that the buyer failed 
to mitigate its damages.46

MEASURES BY AGGRIEVED SELLERS

13.	 Decisions have found the following measures by 
aggrieved sellers to be reasonable: incurring expenses to 
transport, store, and maintain the undelivered machinery;47 
reselling goods to a third party;48 reselling the goods to a 
third party within a short period of time;49 concluding a sub-
stitute sale at the same price at which it obtained the goods, 
despite evidence that the price was below market price.50

14.	 An aggrieved seller was found to have failed to mitigate 
damages in the following circumstances: seller drew on a guar-
antee before avoiding the contract;51 seller resold the goods at 
a price below the price offered by the breaching buyer when 
the latter sought unsuccessfully to amend the contract;52 seller 
failed to conclude a substitute sale for more than six months;53 
seller failed to make substitute sales of perishable goods 
before the goods perished;54 seller failed to take administra-
tive steps to avoid penalties on foreign currency earnings;55 
seller refused to have goods that were incorrectly packed 
remeasured, which would have solved the problem;56 seller 
bought further raw materials for production despite knowing 
that buyer would not fulfil the contract;57 seller caused delays 
in disposing of the goods.58 Where a buyer breached by refus-
ing to take delivery of goods, a court has reserved decision 
on the amount of damages, pending receipt of an expert opin-
ion, where the seller’s claim for lost profit and the cost of raw 
materials used to produce the goods might have been reduced 
if the seller had been able to resell or reuse the goods, or if the 
investments seller had made to produce the goods were valued 
or depreciated in a different fashion.59

15.	 An aggrieved seller was excused from taking steps to 
mitigate in the following circumstances: the seller did not 
resell the goods during the period when the breaching party 
was entitled to demand performance, but was excused on 
the ground that resale during that period would have made 
it impossible for the seller to perform the contract;60 the 
seller did not resell stockings made to the buyer’s particular 
specifications.61

16.	 One court has stated that an aggrieved seller’s damages 
are not to be reduced under article 77 by the price received 
in a resale of the goods where the seller had the capacity 
and market to make multiple sales. The court reasoned that 
to treat the resale as a substitute transaction under article 75 
meant that the seller would lose the profit from a sale that it 
would have made even if the buyer had not breached.62

COST OF REASONABLE STEPS

17.	 The cost of taking reasonable steps to mitigate dam-
ages may be claimed as part of an aggrieved party’s 
damages claim under article 74. One court awarded the cost 

stocks of coal when the seller made late deliveries;20 pro-
posing to a sub-buyer that the goods the seller delivered late 
should be accepted with a 10 per cent reduction in price;21 
selling perishable goods even though not required to do 
so by articles 85 to 88;22 taking reasonable steps to have a  
stolen car released from an insurance company;23 accept-
ing a reduction in the purchase price instead of sending the 
goods back;24 requesting permission from the buyer to re-sell  
goods marked with the buyer’s trademark, which permis-
sion was not given;25 disassembling a unique machine and  
selling the parts where the machine could not be used or 
readily resold.26

10.  The aggrieved buyer was found to have failed to mit-
igate damages in the following circumstances: buyer failed 
to conclude reasonable cover purchases;27 buyer failed to 
inspect goods properly and to give documents setting out its 
claims of non-conformity;28 buyer failed to examine ship-
ments of aluminium hydroxide before mixing the shipments 
together;29 buyer failed to stop the use of vine wax after dis-
covering the wax to be defective;30 buyer failed to look for 
replacement goods in markets other than the local region;31 
buyer failed to cancel its contract of sale with sub-buyer or 
to conclude a substitute purchase;32 buyer failed to provide 
evidence of the price it received on its sale of non-conform-
ing goods to a sub-buyer;33 buyer failed to provide evidence 
as to whether the buyer could buy the same product from the 
wholesaler newly-designated by the seller;34 buyer failed to 
stop the processing of swimming suits for three days after 
becoming aware of a faulty manufacturing process;35 buyer 
chartered a vessel despite repeated notices that shipment 
would not take place on time;36 buyer failed to sell goods 
due to packing deficiencies until after their expiration date.37

11.	 Several decisions have denied an aggrieved buyer’s  
claim for reimbursement of expenditures because the 
expenditures did not have the effect of limiting the buyer’s 
loss. One decision declined to award the buyer damages to 
compensate for the expenses of adapting a machine to pro-
cess defective wire delivered by the seller because the cost 
of the adaptation was disproportionate to the purchase price 
of the wire.38 An aggrieved buyer was also denied recov-
ery for the costs of translating a manual to accompany the 
goods when the buyer resold them because the buyer failed 
to notify the seller, which was a multinational company that 
would already have had manuals in the language into which 
the manual was translated.39 A few decisions have denied the 
aggrieved party’s claim for the cost of enforcing its claim 
through a collection agent or lawyer.40 One arbitral tribunal 
held that the buyer failed to mitigate its loss by failing to 
avoid the contract and conclude cover sales after it became 
clear that the seller would not perform.41

12.	 Several decisions have found that the buyer’s failure 
to act did not violate the mitigation principle. One tribu-
nal found that an aggrieved buyer’s failure to buy substi-
tute goods from another supplier was justified by the short 
delivery time in the contract and the alleged difficulty in 
finding another supplier.42 A court has also concluded that 
a buyer did not violate the mitigation principle by its fail-
ure to inform the seller that the buyer’s sub-buyer needed 
the goods without delay because it was not established that 
the buyer knew of the sub-buyer’s production plans.43 One 
court held that the buyer’s refusal to accept the goods at 
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notify the seller that it intended to take this step, reasoning 
that if the buyer had provided such notice the seller could 
have supplied existing translations.70

PLEADING; BURDEN OF PROOF

20.	 The second sentence of article 77 states that the breach-
ing party may claim a reduction in damages for failure to 
mitigate losses. A court has opined that by requiring the 
party in breach to “claim” a reduction in damages that sen-
tence cast the onus of proof upon the party in breach, being 
the party who asserted, not the party who denied, the claim; 
accordingly, the injured party’s right of recovery of dam-
ages was not conditioned upon its mitigation of losses, nor 
was that party bound to plead or prove that such mitigation 
had been properly conducted.71 Decisions divide on which 
party bears the burden of pleading the failure to mitigate. An 
arbitral tribunal has stated that the tribunal should review 
ex officio whether the aggrieved party had complied with 
the mitigation principle, but that the breaching party had the 
burden of establishing failure to comply.72 A court decision, 
on the other hand, stated that no adjustment to damages will 
be made if the breaching party fails to indicate what steps 
the other party should have taken to mitigate.73 Another deci-
sion, however, requires the aggrieved party to indicate the 
offers for substitute transactions it had solicited before put-
ting the breaching party to the burden of establishing the loss 
due to failure to mitigate.74 One arbitral tribunal required the 
aggrieved party to prove that it took reasonable steps to mit-
igate the loss.75

21.	 Decisions on who has the ultimate burden of estab-
lishing failure to mitigate consistently place the burden on 
the breaching party to establish such failure as well as the 
amount of consequent loss.76

of disassembling a machine (in order to resell the parts) as 
damages to the buyer.63

REDUCTION OF DAMAGES

18.	 A breaching party may claim a reduction in the dam-
ages to be awarded to the aggrieved party in the amount by 
which reasonable mitigation measures would have reduced 
the loss to the aggrieved party. In one case the court reduced 
the damages by the extra costs incurred due to the seller wait-
ing for more than six months to conclude a cover sale.64 In 
another case the arbitral tribunal reduced the claim for loss 
of profit by an amount calculated with reference to possible 
cover purchases.65 An arbitral tribunal reduced the claim for 
damages to the cost of the steps that could have been taken 
to avoid damages.66 Several decisions have calculated the 
reduction without specific reference to the loss that could 
have been avoided. One decision found that the aggrieved 
buyer who failed to mitigate should be entitled only to 50 
per cent of the difference between the contract price and the 
price the buyer received when it resold the non-conforming 
goods to its customers.67 An arbitral tribunal divided the loss 
caused by the buyer’s failure to mitigate damages between 
the aggrieved buyer and the breaching seller who was claim-
ing payment for partial delivery.68 One arbitral tribunal 
reduced the claim for loss of profit by 25 per cent due to the 
buyer’s failure to take reasonable steps.69

NOTICE OF STEPS TO MITIGATE

19.	 Article 77 does not explicitly require an aggrieved 
party to notify the other party of proposed steps to mitigate 
losses. One decision, however, denied a buyer compensation 
for the cost of translating a manual where the buyer failed to 
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Section III of Part III, Chapter V

Interest (article 78)

OVERVIEW

1.	 Section III of Chapter V of Part III of the Convention, entitled “Interest”, encompasses a single provision, article 78, which 
provides for the recovery of interest on the unpaid price (if overdue) and “any other sum that is in arrears.” Despite the title of 
this section, a provision in another section of the Convention—article 84 (1) (located in Part III, Chapter V, Section V—“Effects 
of avoidance”) also provides for the recovery of interest in certain situations. Interest has also been awarded as damages under 
article 74, one of the damages provisions on in Part III, Chapter V, Section II.1 

Notes

 	 1 See the Digest for article 74.
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therefore be claimed independently from the damage caused 
by the fact that a sum is in arrears.15 On the other hand, the 
obligation to pay interest is not subject to exemption under 
article 79 of the Convention.16 One court justified this on the 
following grounds: “Also an exemption of the debtor under 
article 79 CISG is not possible. The exemption of the debtor 
under article 79 CISG does only lead to a lapse of the claim 
for compensation, but the creditor can still rely on any other 
legal remedy. The payment of interest under article 78 CISG 
is not compensation and it is therefore independent of the 
question whether the debtor can justify its delay of payment 
according to article 79 CISG.”17

7.	 As stated in article 78, the entitlement to interest on 
sums in arrears is without prejudice to any claim by the 
creditor for damages recoverable under article 74.18 Such 
damages might include finance charges incurred because, 
without access to the funds in arrears, the creditor was 
forced to take out a bank loan;19 or lost investment income 
that would have been earned from the sum in arrears.20 This 
has led one arbitral tribunal to state that the purpose of arti-
cle 78 is to introduce the distinction between interest and 
damages.21 It must be noted that, in order for a party suc-
cessfully to claim damages in addition to interest on sums in 
arrears, all requirements set forth in article 74 must be met22 
and the burden of proving those elements must be carried by 
the creditor,23 i.e. the damaged party.

8.	 The Convention does not deal with compound inter-
est.24 This led one court to decide on the admissibility of 
compound interest on the basis of its domestic law.25 One 
court stated, on the contrary, that the Convention does not 
allow for compound interest.26 A different court stated that 
“under the CISG, compound interest is not accorded auto-
matically and the claimant, in this case the [seller], has to 
prove that it is entitled to compound interest, e.g., because 
[seller] had to pay extra interests itself since it lacked the 
payments that were due.”27

INTEREST RATE

9.	 Several courts have pointed out that article 78 merely 
sets forth a general entitlement to interest;28 it does not spec-
ify the interest rate to be applied,29 which is why one court 
considered article 78 a “compromise”.30 According to some 
courts31 and an arbitral tribunal,32 the compromise resulted 
from irreconcilable differences that emerged during the 
Vienna Diplomatic Conference at which the text of the Con-
vention was approved.

INTRODUCTION

1.	 Article 78, which one court considered to constitute a 
“compromise”,1 deals with the general right or entitlement 
to interest on “the price or any other sum that is in arrears”.2 
The provision does not, however, apply where the seller 
has to refund the purchase price after the contract has been 
avoided, in which case article 84 of the Convention governs 
as lex specialis.

2.	 Article 78 entitles a party to interest on “the price and 
any other sum that is in arrears”.3 According to case law, 
the aforementioned wording entitles a party to interest on 
damages.4 According to one court, the text referred to also 
entitles to interest on a contractual penalty that has not been 
paid, “despite the fact that this case concerns the payment 
of interest on a contractual penalty and that the CISG itself 
does not govern contractual penalties as such. Article 78 
CISG provides for a duty to pay interest with respect to ‘any 
other sum that is in arrears’ and, therefore, also embraces 
exercisable contractual penalties that have been stipulated in 
a sales contract subject to the CISG.”5

PREREQUISITES FOR ENTITLEMENT  
TO INTEREST

3.	 Entitlement to interest requires only6 that the sum for 
which interest is sought is due,7 and that the debtor has 
failed to comply with its obligation to pay the sum by the 
time specified either in the contract8 or, absent such speci-
fication, by the Convention.9 One court stated that the issue 
of whether the sum was due was one left to the applicable 
domestic law, since the Convention did not cover it.10 

4.	 According to several decisions, entitlement to inter-
est under article 78 of the Convention—unlike under some 
domestic legal regimes—does not depend on giving formal 
notice or reminder to the debtor.11 As a consequence, interest 
starts to accrue as soon as the debtor is in arrears. A court 
has stated that interest on damages accrues from the time 
damages are due.12

5.	 Both an arbitral tribunal13 and a court,14 however, 
have stated that interest does not accrue unless the creditor 
has sent to the debtor in default a formal notice requiring 
payment.

6.	 Entitlement to interest under article 78 does not depend 
on the creditor proving that he suffered a loss. Interest can 

Article 78

	 If a party fails to pay the price or any other sum that is in arrears, the other party is  
entitled to interest on it, without prejudice to any claim for damages recoverable under 
article 74.
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this represents rate on a relatively riskless investment. After 
examining interest rate figures and indicators on short-term 
euro deposits in Serbia, Sole arbitrator finds that the appro-
priate rate would be 6 per cent annually.”38 

12.	 Other tribunals simply refer to a “commercially rea-
sonable” rate,39 such as the London Interbank Offered Rate 
(LIBOR)40 or the EURIBOR.41 Other courts simply refer to 
the interest rate law of the currency.42 One tribunal, although 
recognizing that the Convention does not specify an inter-
est rate, stated that “the Treasury Bill Rate is appropriate to 
apply from among those argued by the parties”.43

13.	 The majority of courts consider the interest rate issue 
to be a matter outside the scope of the Convention44 and, 
therefore, pursuant to article 7 (2) subject to domestic law.45 
Most such courts have resolved the question by applying the 
domestic law of a specific country, determined by employing 
the applicable private international law rules;46 others have 
applied the domestic law of the creditor without reference 
to whether it was the law applicable by virtue of the rules 
of private international law.47 There are also a few cases in 
which the interest rate was determined by reference to the 
law of the country in which currency the sum in arrears was 
to be paid (lex monetae);48 in other cases, the courts applied 
the interest rate of the country in which the price was to be 
paid,49 the rate applied in the debtor’s country,50 or even the 
rate of the lex fori.51 Some courts applied the rate provided 
for in the Directive 2000/35/EC of the European Parliament 
and of the Council of 29 June 2000 on Combating Late Pay-
ment in Commercial Transactions. While some courts based 
this result on a private international law analysis,52 other 
courts apply the Directive “directly”, without justifying 
resort to the Directive on private international law grounds.53

14.	 A few decisions have applied the interest rate specified 
by article 7.4.9 of the UNIDROIT Principles of International 
Commercial Contracts.54 

15.	 Despite the variety of solutions described above, tribu-
nals evince a clear tendency to apply the rate provided for by 
the domestic law applicable to the contract under the rules 
of private international law,55 that is, the law that would be 
applicable to the sales contract if it were not subject to the 
Convention.56

16.	 Where, however, the parties have agreed upon an inter-
est rate, that rate is to be applied.57 Where trade usages under 
article 9 allow one to determine the rate of interest, that rate 
of interest applies rather than the one to be determined on the 
basis of the law applicable pursuant to the rules of private 
international law of forum.58 

10.	 The lack of a specific formula in article 78 to calculate 
the rate of interest has led some courts to consider this to 
be a matter governed by, but not expressly settled in, the 
Convention.33 Other courts treat this issue as one that is not 
governed by the Convention. This difference in the charac-
terization of the issue has led to diverging solutions concern-
ing the applicable interest rate. Matters governed by but not 
expressly settled in the Convention have to be dealt with 
differently than questions falling outside the Convention’s 
scope. According to article 7 (2) of the CISG, the former 
must be settled, first, in conformity with the general princi-
ples on which the Convention is based; only in the absence 
of such principles is the law applicable by virtue of the rules 
of private international law to be consulted. An issue out-
side the Convention’s scope, in contrast, must be settled in 
conformity with the law applicable by virtue of the rules of 
private international law, without recourse to the “general 
principles” of the Convention.

11.	 Several decisions have sought a solution to the interest 
rate question on the basis of general principles on which the 
Convention is based.34 Some courts and arbitral tribunals35 
have invoked article 9 of the Convention and determined the 
rate of interest by reference to relevant trade usages. Accord-
ing to two arbitral awards36 “the applicable interest rate is 
to be determined autonomously on the basis of the general 
principles underlying the Convention”. These decisions 
reason that recourse to domestic law would lead to results 
contrary to the goals of the Convention. In these cases, the 
interest rate was determined by resorting to a general prin-
ciple of full compensation; this led to the application of the 
law of the creditor because it is the creditor who must bor-
row money to replace sums in arrears.37 One arbitral tribunal 
expressly stated that: “since the matter of interest rates is 
governed, but not settled by the CISG, there is no need to 
examine [seller]’s request in the light of any national law, 
but rather examine whether it is within the checks provided 
in article 7 of the CISG. Therefore, the proposed rate has to 
be determined in accordance with the principles underlying 
the CISG . . . . One of the main principles of the CISG is 
the principle of full compensation. However, another prin-
ciple suggests that compensation should not put creditor 
in a better position than he would be had the contract been 
performed. [Seller]’s request is fully in line with the above 
mentioned principles. In order to determine exact ‘domicile’ 
(Serbian) rate for euro, one should not resort to Serbian law, 
since it regulates and is appropriate for local currency (RSD) 
rates only and would result in overcompensation if applied 
to sums denominated in Euro. Rather, it is more appropri-
ate to apply interest rate which is regularly used for savings, 
such as short-term deposits in the first class banks at the 
place of payment (Serbia) for the currency of payment, as 
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nomic and Trade Arbitration Commission, People’s Republic of China, 2005 (Arbitral award No. CISG/2005/2), English translation available 
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(Arbitral award No. 7331)].
	 38 CLOUT case No 1020 [Foreign Trade Court of Arbitration attached to the Serbian Chamber of Commerce, Serbia, 28 January 2009] (see 
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international, 1995, 971 ff.
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the Internet at www.cisg.law.pace.edu; Foreign Trade Court of Arbitration, Serbia, 5 January 2009, English translation available on the Internet 
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	 42 See Handelsgericht des Kantons Bern, Switzerland, 17 August 2009, available on the Internet at www.cisg-online.ch; CLOUT case  
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	 43 American Arbitration Association, United States, 12 December 2007, available on the Internet at www.cisg.law.pace.edu.
	 44 For this statement, see U.S. District Court, New Jersey, United States, 15 April 2009, available on the Internet at www.cisg.law.pace.edu; 
Tribunal cantonal du Valais, Switzerland, 28 January 2009, English translation available on the Internet at www.cisg.law.pace.edu; Rechtbank 
Rotterdam, the Netherlands, 21 January 2009, docket No. 277329/HA ZA 97-272, unpublished; Handelsgericht Aargau, Switzerland,  
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available on the Internet at www.cisg.law.pace.edu; CLOUT case No. 945 [District Court in Galanta, Slovakia, 15 December 2006]; Landg-
ericht Coburg, Germany, 12 December 2006, English translation available on the Internet at www.cisg.law.pace.edu; CLOUT case No. 917 
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Handelsgericht Kanton Aargau, Switzerland, 25 January 2005, English translation available on the Internet at www.cisg.law.pace.edu; Landg-
ericht Kiel, Germany, 27 July 2004, English translation available on the Internet at www.cisg.law.pace.edu; Tribunale di Padova, Italy,  
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available on the Internet at www.cisg.law.pace.edu; Foreign Trade Court of Arbitration attached to the Yugoslav Chamber of Commerce, Serbia,  
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Beroep Antwerpen, Belgium, 24 April 2006, English translation available on the Internet at www.cisg.law.pace.edu; Oberlandesgericht Köln, 
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English translation available on the Internet at www.cisg.law.pace.edu; Tribunal of International Commercial Arbitration at the Russian 
Federation Chamber of Commerce and Industry, Russian Federation, 14 December 2005, English translation available on the Internet at 
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available on the Internet at www.cisg.law.pace.edu; Kantonsgericht Zug, Switzerland, 2 December 2004, English translation available on the 
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Russian Federation Chamber of Commerce and Industry, Russian Federation, 17 September 2003, English translation available on the Inter-
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www.cisg.law.pace.edu; Tribunal cantonal du Valais, Switzerland, 19 August 2003, English translation available on the Internet at www.cisg.
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25 March 2003, English translation available on the Internet at www.cisg.law.pace.edu; Handelsgericht St. Gallen, Switzerland, 11 February 
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Section IV of Part III, Chapter V

Exemption (articles 79-80)

OVERVIEW

1.	 Section IV of Part III, Chapter V of the Conven-
tion includes two provisions that, in specified circum-
stances, may exempt a party from some or all of the legal  
consequences of a failure to perform its obligations under 
the contract or the Convention. Article 79, which is in  
the nature of a force majeure provision,1 may relieve a 
non-performing party from liability for damages if the  
failure to perform was due to an “impediment” that  
meets certain requirements. Article 80 provides that a party 
may not rely on the other party’s failure to perform to  
the extent that the failure resulted from the first party’s 
“act or omission”; thus this provision may also operate 
to relieve a party from the consequences of its failure  
to perform.2 

RELATION TO OTHER PARTS OF  
THE CONVENTION

2.	 The possibility that a party can claim exemption under 
article 79 for a failure to perform, or that the other party can-
not rely on the failure to perform under article 80, are in effect 
implied limitations on the performance obligations provided 
for in the Convention. Thus the obligations described in Chap-
ter II (“Obligations of the seller”) and Chapter III (“Obliga-
tions of the buyer”) of Part III of the Convention must be read 
in light of the provisions in the current section.3 By the express 
terms of article 79 (5) an exemption under article 79 only 
relieves the exempt party from liability for damages.4 Thus the 
provisions of the Convention on damages (articles 45 (1) (b),  
61 (1) (b), and the provision in Part III, Chapter V, Section II 
(articles 74-77)) have a particular connection to Article 79.

Notes

 	 1 See the Digest for article 79.
	 2 See the Digest for article 80.
	 3 It has been questioned whether article 79 is applicable to a seller’s failure to deliver conforming goods as provided in Section II of  
Part IIII, Chapter II. See the Digest for article 79.
	 4 See the Digest for article 79.
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Article 79

	 (1)	 A party is not liable for a failure to perform any of its obligations if he proves that 
the failure was due to an impediment beyond his control and that he could not reasonably 
be expected to have taken the impediment into account at the time of the conclusion of the 
contract or to have avoided or overcome it or its consequences.

	 (2)	 If the party’s failure is due to the failure by a third person whom he has engaged 
to perform the whole or a part of the contract, that party is exempt from liability only if:

	 (a)	 He is exempt under the preceding paragraph; and

	 (b)	 The person whom he has so engaged would be so exempt if the provisions of that 
paragraph were applied to him.

	 (3)	 The exemption provided by this article has effect for the period during which the 
impediment exists.

	 (4)	 The party who fails to perform must give notice to the other party of the impedi-
ment and its effect on his ability to perform. If the notice is not received by the other party 
within a reasonable time after the party who fails to perform knew or ought to have known 
of the impediment, he is liable for damages resulting from such non-receipt.

	 (5)	 Nothing in this article prevents either party from exercising any right other then 
to claim damages under this Convention.

OVERVIEW

1.	 Article 79 specifies the circumstances in which a party 
“is not liable” for failing to perform its obligations, as well 
as the remedial consequences if the exemption from liabil-
ity applies. Paragraph (1) relieves a party of liability for “a 
failure to perform any of his obligations” if the following 
requirements are fulfilled: the party’s non-performance was 
“due to an impediment”; the impediment was “beyond his 
control”; the impediment is one that the party “could not 
reasonably be expected to have taken into account at the 
time of the conclusion of the contract”; the party could not 
reasonably have “avoided” the impediment; and the party 
could not reasonably have “overcome” the impediment “or 
its consequences”.

2.	 Article 79 (2) applies where a party engages a third  
person “to perform the whole or a part of the contract” and 
the third person fails to perform.

3.	 Article 79 (3), which has not been the subject of signif-
icant attention in case law, limits the duration of an exemp-
tion to the time during which an impediment continues to 
exist. Article 79 (4) requires a party that wishes to claim an 
exemption for non-performance “to give notice to the other 
party of the impediment and its effect on his ability to per-
form.” The second sentence of article 79 (4) specifies that 
if such notice is not received by the other party “within a 
reasonable time after the party who fails to perform knew 
or ought to have known of the impediment,” the party who 
claims exemption is “liable for damages resulting from 

such non-receipt.” Article 79 (4) has been applied in a small 
number of decisions. Two decisions have cited the second 
sentence of article 74 (2).1 Another decision noted that the 
party claiming exemption in that case had satisfied the notice 
requirement.2

4.	 Paragraph (5) makes it clear that article 79 has only a 
limited effect on the remedies available to a party aggrieved 
by a failure of performance for which the non-perform-
ing party enjoys an exemption. Specifically, article 79 (5) 
declares that an exemption precludes only the aggrieved  
party’s right to claim damages, and not any other rights of 
either party under the Convention.

ARTICLE 79 IN GENERAL

5.	 A number of decisions have addressed the level of chal-
lenge in performing that a party must experience in order 
to claim exemption under article 79. The Belgian Court of 
Cassation has indicated that the “impediment” referred to 
in article 79 (1) CISG may include changed circumstances 
that have made a party’s performance a matter of economic 
hardship, even if performance has not been rendered liter-
ally impossible; the court emphasized that, in order to qual-
ify as an “impediment,” the change of circumstances ought 
not to have been reasonably foreseeable at the time of the 
conclusion of the contract and performing the contract must 
involve an extraordinary and disproportionate burden under 
the circumstances.3 Several earlier decisions suggested that 
exemption under article 79 requires satisfaction of something 
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BREACHES FOR WHICH AN EXEMPTION  
IS AVAILABLE: EXEMPTION FOR DELIVERY  

OF NON-CONFORMING GOODS

8.	 It has been questioned whether a seller that has deliv-
ered non-conforming goods is eligible to claim an exemption 
under article 79. On appeal of a decision expressly assert-
ing that such a seller could claim an exemption (although it 
denied the exemption on the particular facts of the case),20 a 
court recognized that the situation raised an issue concern-
ing the scope of article 79.21 The court, however, reserved 
decision on the issue because the particular appeal could be 
disposed of on other grounds. The same court subsequently 
noted that it had not yet resolved this issue, although its dis-
cussion suggests that article 79 applies when a seller delivers 
non-conforming goods.22 Nevertheless, at least one case has 
in fact granted an article 79 exemption to a seller that deliv-
ered non-conforming goods.23

9.	 Decisions have granted exemptions for the following 
breaches by a seller: late delivery of goods;24 delivery of 
non-conforming goods;25 failure to deliver goods;26 late pay-
ment of a customs penalty.27 Buyers have been held exempt 
for the following breaches: late payment of the price;28 fail-
ure to take delivery after having paid the price.29 Parties have 
also claimed exemption for the following breaches, although 
the claim was denied on the particular facts of the case: a 
buyer’s failure to pay the price;30 a buyer’s failure to pay 
the interest for delay in payment;31 a buyer’s failure to take 
delivery after paying the price;32 a buyer’s failure to open a 
letter of credit;33 a seller’s failure to deliver goods;34 and a 
seller’s delivery of non-conforming goods.35

ARTICLE 79 (1): “IMPEDIMENT” REQUIREMENT

10.	 As a prerequisite to exemption, article 79 (1) requires 
that a party’s failure to perform be due to an “impediment” 
that meets certain additional requirements (e.g., that it was 
beyond the control of the party, that the party could not 
reasonably be expected to have taken it into account at the 
time of the conclusion of the contract, etc.). One decision 
has used language suggesting that an “impediment” must be 
“an unmanageable risk or a totally exceptional event, such 
as force majeure, economic impossibility or excessive oner-
ousness”.36 Another decision asserted that conditions leading 
to the delivery of defective goods can constitute an imped-
iment under article 79;37 on appeal to a higher court, how-
ever, the exemption was denied on other grounds and the 
lower court’s discussion of the impediment requirement was 
declared moot.38 Another court appeared to suggest that the 
non-existence of means to prevent or detect a lack of con-
formity in the goods may well constitute a sufficient imped-
iment for exemption of the seller under article 79.39 Yet 
another decision indicated that a prohibition on exports by 
the seller’s country may constitute an “impediment” within 
the meaning of article 79 for a seller who failed to deliver 
the full quantity of goods; the tribunal, however, denied the 
exemption because the impediment was foreseeable when 
the contract was concluded.40

11.	 In some cases in which a party was deemed exempt 
under article 79, tribunals failed to explain whether the 
impediment requirement of article 79 had been met. 

akin to an “impossibility” standard.4 One decision compared 
the standard for exemption under article 79 to those for 
excuse under national legal doctrines of force majeure, eco-
nomic impossibility, and excessive onerousness5—although 
another decision asserted that article 79 was of a different 
nature than the domestic Italian hardship doctrine of ecces-
siva onerosità sopravvenuta.6 It has also been stated that, 
where CISG governs a transaction, article 79 pre-empts 
and displaces similar national doctrines such as Wegfall der 
Geschäftsgrundlage in German law7 and eccesiva onerosità 
sopravvenuta in Italian law.8 Another decision emphasized 
that article 79 should be interpreted in a fashion that does 
not undermine the Convention’s basic approach of impos-
ing liability for a seller’s delivery of non-conforming goods 
regardless of whether the failure to perform resulted from 
the seller’s fault.9 And a court has linked a party’s right to 
claim exemption under article 79 to the absence of bad faith 
conduct by that party.10 Recently, France’s Cour de cassation 
avoided the difficulty of recognition of hardship under the 
Convention by sheltering behind the findings of the trial and 
appeal courts, which had denied the existence, in the case, of 
a fundamental imbalance in the contract that might consti-
tute a case of hardship.11

6.	 Several decisions have suggested that a correct appli-
cation of article 79 must focus on assessing the risks that a 
party claiming exemption assumed when it concluded the 
contract.12 The decisions suggest, in other words, that the 
essential issue is to determine whether the party claiming 
an exemption assumed the risk of the event that caused the 
party to fail to perform. In one case, a seller had failed to 
make a delivery because the seller’s supplier could not sup-
ply the goods without an immediate infusion of substantial 
cash, and the seller did not have the funds because the buyer 
had justifiably (but unexpectedly) refused to pay for earlier 
deliveries. The seller’s claim of exemption under article 79 
was denied because the buyer, as per the contract, had pre-
paid for the missing delivery and the tribunal found that this 
arrangement clearly allocated to the seller risks relating to 
the procurement of goods.13 This risk analysis approach to 
exemption under article 79 is also evident in cases raising 
issues concerning the relationship between article 79 and 
risk of loss rules. Thus where the seller delivered caviar and 
the risk of loss had passed to the buyer, but international 
sanctions against the seller’s State prevented the buyer from 
taking immediate possession and control of the caviar so 
that it had to be destroyed, an arbitral tribunal held that the 
buyer was not entitled to an exemption when it failed to pay 
the price: the tribunal emphasized that the loss had to be 
sustained by the party who bore the risk at the moment the 
force majeure occurred.14 And where a seller complied with 
its obligations under CISG article 31 by timely delivering 
goods to the carrier (so that, presumably, risk of loss had 
passed to the buyer), a court found that the seller was exempt 
under article 79 from liability for damages caused when the 
carrier delayed delivering the goods.15

7.	 Article 79 has been invoked with some frequency in 
litigation, but with limited success. In five cases, a seller 
successfully claimed exemption for a failure to perform,16 
but in at least 27 other cases a seller’s claim of exemption 
was denied.17 Buyers have been granted an exemption under 
article 79 only four times18 and have been rebuffed in at least 
14 other cases.19
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contract;55 failure of the seller’s supplier to deliver the goods 
because the shipping bags supplied by the buyer (made to 
specifications provided by the seller) did not comply with 
regulatory requirements of the supplier’s government;56 fail-
ure of a third party to whom buyer had paid the price (but 
who was not an authorized collection agent of the seller) to 
transmit the payment to the seller;57 an order by the buyer’s 
government suspending payment of foreign debts;58 chemi-
cal contamination of the goods (paprika) from an unknown 
source;59 a substantial lowering of the price that the buyer’s 
customer was willing to pay for products in which the goods 
were incorporated as a component.60

TREATMENT OF PARTICULAR IMPEDIMENTS: 
BREACH BY SUPPLIERS

14.	 Certain claimed impediments appear with some fre-
quency in the available decisions. One such impediment 
is failure to perform by a third-party supplier on whom the 
seller relied to provide the goods.61 In several cases a seller 
has invoked its supplier’s default as an impediment that, they 
argued, should exempt the seller from liability for its own 
resulting failure to deliver the goods62 or to deliver conform-
ing goods.63 Several decisions have suggested that the seller 
normally bears the risk that its supplier will breach, and that 
the seller will not generally receive an exemption when its 
failure to perform was caused by its supplier’s default.64 In 
a detailed discussion of the issue, a court explicitly stated 
that under CISG the seller bears the “acquisition risk”—the 
risk that its supplier will not timely deliver the goods or will 
deliver non-conforming goods—unless the parties agreed to 
a different allocation of risk in their contract, and that a seller 
therefore cannot normally invoke its supplier’s default as a 
basis for an exemption under article 79.65 The court, which 
linked its analysis to the Convention’s no-fault approach to 
liability for damages for breach of contract, therefore held 
that the seller in the case before it could not claim an exemp-
tion for delivering non-conforming goods furnished by a 
third-party supplier. It disapproved of a lower court’s reason-
ing which had suggested that the only reason the seller did 
not qualify for an exemption was because a proper inspec-
tion of the goods would have revealed the defect.66 Never-
theless, another court has granted a seller an exemption from 
damages for delivery of non-conforming goods on the basis 
that the defective merchandise was manufactured by a third 
party, which the court found was an exempting impediment 
as long as the seller had acted in good faith.67

TREATMENT OF PARTICULAR IMPEDIMENTS: 
CHANGE IN THE COST OF PERFORMANCE  

OR THE VALUE OF THE GOODS

15.	 Claims that a change in the financial aspects of a con-
tract should exempt a breaching party from liability for 
damages have also appeared repeatedly in the available deci-
sions. Thus sellers have argued that an increase in the cost of 
performing the contract should excuse them from damages 
for failing to deliver the goods,68 and buyers have asserted 
that a decrease in the value of the goods being sold should 
exempt them from damages for refusing to take delivery of 
and pay for the goods.69 These arguments have not been suc-
cessful, and several courts have expressly commented that a 

Presumably, those tribunals were convinced that this ele-
ment had been satisfied. The impediments to performance 
in those cases included: refusal by state officials to permit 
importation of the goods into the buyer’s country (found to 
exempt the buyer, who had paid for the goods, from liability 
for damages for failure to take delivery);41 the manufacture 
of defective goods by the seller’s supplier (found to exempt 
the seller from damages for delivery of non-conforming 
goods where there was no evidence the seller acted in bad 
faith);42 the failure of a carrier to meet a guarantee that the 
goods would be delivered on time (found, as an alternative 
ground for denying the buyer’s claim to damages, to exempt 
the seller from damages for late delivery where the seller had 
completed its performance by duly arranging for carriage 
and turning the goods over to the carrier);43 seller’s delivery 
of non-conforming goods (found to exempt the buyer from 
liability for interest for a delay in paying the price).44

12.	 In certain other cases, tribunals that refused to find an 
exemption use language suggesting that there was not an 
impediment within the meaning of article 79 (1), although it is 
often not clear whether the result was actually based on fail-
ure of the impediment requirement or on one of the additional 
elements going to the character of the required impediment 
(e.g., that it be beyond the control of the party claiming an 
exemption). Decisions dealing with the following situations 
fall into this category: a buyer who claimed exemption for 
failing to pay the price because of inadequate reserves of any 
currency that was freely convertible into the currency of pay-
ment, where this situation did not appear in the exhaustive list 
of excusing circumstances catalogued in the written contract’s 
force majeure clause;45 a seller who claimed exemption for 
failing to deliver based on an emergency halt to production 
at the plant of the supplier who manufactured the goods;46 a 
buyer who claimed exemption for refusing to pay for deliv-
ered goods because of negative market developments, prob-
lems with storing the goods, revaluation of the currency of 
payment, and decreased trade in the buyer’s industry;47 a seller 
who claimed exemption for failing to deliver because its sup-
plier had run into extreme financial difficulty, causing it to 
discontinue producing the goods unless the seller provided it 
a “considerable amount” of financing.48

13.	 Most decisions that have denied a claimed exemption 
do so on the basis of requirements other than the impediment 
requirement, and without making clear whether the tribunal 
judged that the impediment requirement had been satisfied. 
The claimed impediments in such cases include the follow-
ing: theft of the buyer’s payment from a foreign bank to 
which it had been transferred;49 import regulations on radi-
oactivity in food that the seller could not satisfy;50 increased 
market prices for tomatoes caused by adverse weather in 
the seller’s country;51 significantly decreased market prices 
for the goods occurring after conclusion of the contract but 
before the buyer opened a letter of credit;52 an international 
embargo against the seller’s country that prevented the buyer 
from clearing the goods (caviar) through customs or mak-
ing any other use of the goods until after their expiration 
date had passed and they had to be destroyed;53 a remarka-
ble and unforeseen rise in international market prices for the 
goods that upset the equilibrium of the contract but did not 
render the seller’s performance impossible;54 failure of the 
seller’s supplier to deliver the goods to seller and a tripling 
of the market price for the goods after the conclusion of the 
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not satisfied because the seller would have discovered the 
problem had it fulfilled its obligation to test the wax before it 
was shipped to its buyer;82 on appeal, a higher court affirmed 
the result but rejected the lower court’s reasoning, stating 
that the seller would not qualify for an exemption regardless 
of whether it breached an obligation to examine the goods.83

REQUIREMENT THAT THE PARTY CLAIMING  
EXEMPTION COULD NOT REASONABLY BE  

EXPECTED TO HAVE TAKEN THE IMPEDIMENT 
INTO ACCOUNT AT THE TIME OF THE  

CONCLUSION OF THE CONTRACT

17.	 To satisfy the requirements for exemption under arti-
cle 79, a party’s failure to perform must be due to an imped-
iment that the party “could not reasonably be expected to 
have taken . . . into account at the time of the conclusion 
of the contract”. Failure to satisfy this requirement was one 
reason cited by an arbitral tribunal for denying an exemption 
to a seller that had failed to deliver the goods because of 
an emergency production stoppage at the plant of a supplier 
that was manufacturing the goods for the seller.84 Several 
decisions have denied an exemption when the impediment 
was in existence and should have been known to the party 
at the time the contract was concluded. Thus where a seller 
claimed an exemption because it was unable to procure milk 
powder that complied with import regulations of the buyer’s 
state, the court held that the seller was aware of such regu-
lations when it entered into the contract and thus took the 
risk of locating suitable goods.85 Similarly, a seller’s claim 
of exemption based on regulations prohibiting the export of 
coal86 and a buyer’s claim of exemption based on regulations 
suspending payment of foreign debts87 were both denied 
because, in each case, the regulations were in existence 
(and thus should have been taken into account) at the time 
of the conclusion of the contract. Parties have been charged 
with responsibility for taking into account the possibility of 
changes in the market value of goods because such develop-
ments were foreseeable when the contract was formed, and 
claims that such changes constitute impediments that should 
exempt the adversely-affected party have been denied.88

REQUIREMENT THAT THE PARTY CLAIMING  
EXEMPTION COULD NOT REASONABLY  
BE EXPECTED TO AVOID OR OVERCOME  

THE IMPEDIMENT

18.	 In order for a non-performing party to satisfy the pre-
requisites for exemption under article 79 (1), the failure to 
perform must be due to an impediment that the party could 
not reasonably be expected to have avoided. In addition, it 
must not reasonably have been expected that the party would 
overcome the impediment or its consequences. Failure to 
satisfy these requirements were cited by several tribunals in 
denying exemptions to sellers whose non-performance was 
allegedly caused by the default of their suppliers. Thus it has 
been held that a seller whose supplier shipped defective vine 
wax (on the seller’s behalf) directly to the buyer,89 as well 
as a seller whose supplier failed to produce the goods due 
to an emergency shut-down of its plant,90 should reasona-
bly have been expected to have avoided or surmounted these 
impediments, and thus to have fulfilled their contractual 

party is deemed to assume the risk of market fluctuations and 
other cost factors affecting the financial consequences of the 
contract.70 Thus in denying a buyer’s claim to an exemption 
after the market price for the goods dropped significantly, 
one court asserted the such price fluctuations are foreseeable 
aspects of international trade, and the losses they produce are 
part of the “normal risk of commercial activities”.71 Another 
court denied a seller an exemption after the market price for 
the goods tripled, commenting that “it was incumbent upon 
the seller to bear the risk of increasing market prices ...”.72 
Another decision indicated that article 79 did not provide for 
an exemption for hardship as defined in the domestic Italian 
doctrine of eccesiva onerosità sopravvenuta, and thus under 
CISG a seller could not have claimed exemption from lia-
bility for non-delivery where the market price of the goods 
rose “remarkably and unforeseeably” after the contract was 
concluded.73 Other reasons advanced for denying exemp-
tions because of a change in financial circumstances are that 
the consequences of the change could have been overcome,74 
and that the possibility of the change should have been taken 
into account when the contract was concluded.75

REQUIREMENT THAT THE IMPEDIMENT  
BE BEYOND THE CONTROL OF THE PARTY  

CLAIMING EXEMPTION

16.	 In order for a non-performing party to qualify for an 
exemption, article 79 (1) requires that the non-performance 
be due to an impediment that was “beyond his control”. It 
has been held that this requirement was not satisfied, and 
thus it was proper to deny an exemption, where a buyer paid 
the price of the goods to a foreign bank from which the funds 
were stolen, and as a consequence were never transmitted to 
the seller.76 On the other hand, some decisions have found 
an impediment beyond the control of a party where govern-
mental regulations or the actions of governmental officials 
prevented a party’s performance. Thus a buyer that had paid 
for the goods was held exempt from liability for damages 
for failing to take delivery where the goods could not be 
imported into the buyer’s country because officials would 
not certify their safety.77 Similarly, an arbitral tribunal found 
that a prohibition on the export of coal implemented by the 
seller’s State constituted an impediment beyond the control 
of the seller, although it denied the seller an exemption on 
other grounds.78 Several decisions have focused on the ques-
tion whether a failure of performance by a third party who 
was to supply the goods to the seller constituted an impedi-
ment beyond the seller’s control.79 One court found that this 
requirement was satisfied where defective goods had been 
manufactured by the seller’s third-party supplier, provided 
the seller had not acted in bad faith.80 Where the seller’s sup-
plier could not continue production of the goods unless the 
seller advanced it “a considerable amount of cash”, however, 
an arbitral tribunal found that the impediment to the sell-
er’s performance was not beyond its control, stating that a 
seller must guarantee its financial ability to perform even in 
the face of subsequent, unforeseeable events, and that this 
principle also applied to the seller’s relationship with its sup-
pliers.81 And where the seller’s supplier shipped directly to 
the buyer, on the seller’s behalf, a newly-developed type of 
vine wax that proved to be defective, the situation was found 
not to involve an impediment beyond the seller’s control: a 
lower court held that the requirements for exemption were 
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beyond his control . . .”—expressly allocates the burden of 
proving the requirements for exemption to the party claim-
ing the exemption,98 and that this also establishes that the 
burden of proof is generally a matter within the scope of 
the Convention.99 In addition, such decisions maintain that 
article 79 (1) evidences a general principle of the Conven-
tion allocating the burden of proof to the party who asserts a 
claim or who invokes a rule, exception or objection, and that 
this general principle can be used, pursuant to CISG arti- 
cle 7 (2), to resolve burden of proof issues that are not 
expressly dealt with in the Convention.100 The approach or 
language of several other decisions strongly imply that the 
burden of proving the elements of an exemption falls to the 
party claiming the exemption.101

ARTICLE 79 (2)

21.	 Article 79 (2) imposes special requirements if a party 
claims exemption because its own failure to perform was 
“due to the failure by a third person whom he has engaged 
to perform the whole or a part of the contract.” One decision 
commented generally, “CISG Article 79 (2) has as its scope 
maintaining the responsibility of the seller if he relies on 
third parties for the total or partial execution of the contract. 
The seller’s employees and suppliers are not considered 
third parties according to the CISG, though they are subjects 
who, autonomously or as independent parties, fulfil a part 
or the whole of the contract. More generally, the individuals 
that are charged—by the seller and after the conclusion of 
the contract—with the fulfilment of the existing obligations 
toward the buyer are considered third parties according to 
the CISG. They are, in particular, the carriers that deliver 
the merchandise to the seller and the subcontractors that are 
assigned by the seller to carry out the finish work.”102 Where 
it applies, article 79 (2) demands that the requirements for 
exemption under article 79 (1) be satisfied with respect to 
both the party claiming exemption and the third party before 
an exemption should be granted. This is so even though the 
third party may not be involved in the dispute between the 
seller and the buyer (and hence the third party is not claim-
ing an exemption), and even though the third party’s obli-
gations may not be governed by the Sales Convention. The 
special requirements imposed by article 79 (2) increase the 
obstacles confronting a party claiming exemption, so that it 
is important to know when it applies. A key issue, in this 
regard, is the meaning of the phrase “a third person whom 
he [i.e., the party claiming exemption] has engaged to per-
form the whole or a part of the contract”. Several cases 
have addressed the question whether a supplier to whom the 
seller looks to procure or produce the goods is covered by 
the phrase, so that a seller who claims exemption because 
of a default by such a supplier would have to satisfy arti- 
cle 79 (2).103 In one decision, a regional appeals court held 
that a manufacturer from whom the seller ordered vine wax 
to be shipped directly to the buyer was not within the scope 
of article 79 (2), and the seller’s exemption claim was gov-
erned exclusively by article 79 (1).104 On appeal, a higher 
court avoided the issue, suggesting that the seller did not 
qualify for exemption under either article 79 (1) or 79 (2).105 
An arbitral tribunal has suggested that article 79 (2) applies 
when the seller claims exemption because of a default by a 
“sub-contractor” or the seller’s “own staff”, but not when 
the third party is a “manufacturer or sub-supplier”.106 On the 

obligations.91 Similarly, it has been held that a seller of toma-
toes was not exempt for its failure to deliver when heavy 
rainfalls damaged the tomato crop in the seller’s country, 
causing an increase in market prices: because the entire 
tomato crop had not been destroyed, the court ruled, the 
seller’s performance was still possible, and the reduction of 
tomato supplies as well as their increased cost were imped-
iments that seller could overcome.92 Where a seller claimed 
exemption because the used equipment the contract called 
for had not been manufactured with the components that the 
contract specified, the court denied exemption because the 
seller regularly overhauled and refurbished used equipment 
and thus was capable of supplying goods equipped with com-
ponents not offered by the original manufacturer.93 In some 
cases, tribunals have inquired into whether the party claim-
ing the exemption could reasonably overcome the impedi-
ment by rendering a similar performance that amounts to a 
“commercially reasonable substitute.”94

REQUIREMENT THAT FAILURE TO PERFORM  
BE “DUE TO” THE IMPEDIMENT

19.	 In order for a non-performing party to qualify for an 
exemption under article 79 (1), the failure to perform must be 
“due to” an impediment meeting the requirements discussed 
in the preceding paragraphs. This causation requirement has 
been invoked as a reason to deny a party’s claim to exemp-
tion, as where a buyer failed to prove that its default (failure 
to open a documentary credit) was caused by its government’s 
suspension of payment of foreign debt.95 The operation of the 
causation requirement may also be illustrated by an appeal 
in litigation involving a seller’s claim of exemption under 
article 79 from liability for damages for delivering defective 
vine wax. The seller argued it was exempt because the wax 
was produced by a third party supplier that had shipped the 
goods directly to the buyer. A lower court denied the seller’s 
claim because it found that the seller should have tested the 
wax, which was a new product, in which event it would have 
discovered the problem;96 hence, the court reasoned, the sup-
plier’s faulty production was not an impediment beyond its 
control. On appeal to a higher court, the seller argued that all 
vine wax produced by its supplier was defective that year, so 
that even if it had sold a traditional type (which it presuma-
bly would not have had to examine) the buyer would have 
suffered the same loss.97 The court dismissed the argument 
because it rejected the lower court’s reasoning: according to 
the higher court, the seller’s responsibility for defective goods 
supplied by a third party did not depend on its failure to fulfil 
an obligation to examine the goods; rather, the seller’s liabil-
ity arose from the fact that, unless agreed otherwise, sellers 
bear the “risk of acquisition”, and the seller would have been 
liable for the non-conforming goods even if it was not obliged 
to examine them before delivery. Thus even if the seller had 
sold defective vine wax that it was not obliged to examine, the 
default would still not have been caused by an impediment 
that met the requirements of article 79.

BURDEN OF PROOF

20.	 Several decisions assert that article 79 (1)—in par-
ticular the language indicating that a party is exempt “if he 
proves that the failure [to perform] was due to an impediment 
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The Belgian Court of Cassation, applying general principles 
pursuant to article 7 (2) CISG, has held that, “under these 
principles, as incorporated inter alia in the UNIDROIT Prin-
ciples of International Commercial Contracts, the party who 
invokes changed circumstances that fundamentally disturb 
the contractual balance . . . is also entitled to claim the rene-
gotiation of the contract.”112 

DEROGATION FROM ARTICLE 79:  
RELATIONSHIP BETWEEN ARTICLE 79  

AND FORCE MAJEURE CLAUSES

23.	 Article 79 is not excepted from the rule in article 6 
empowering the parties to “derogate from or vary the effect 
of” provisions of the Convention. Decisions have con-
strued article 79 in tandem with force majeure clauses in the 
parties’ contract. One decision found that a seller was not 
exempt for failing to deliver the goods under either article 79 
or under a contractual force majeure clause, thus suggesting 
that the parties had not pre-empted article 79 by agreeing 
to the contractual provision.113 Another decision denied a 
buyer’s claim to exemption where the circumstances that the 
buyer argued constituted a force majeure were not found in 
an exhaustive listing of force majeure situations included in 
the parties’ contract.114

other hand, an arbitral tribunal has assumed that a fertilizer 
manufacturer with whom a seller contracted to supply the 
goods and to whom the buyer was instructed to send spec-
ified types of bags for shipping the goods was covered by 
article 79 (2).107 It has also been suggested that a carrier 
whom the seller engaged to transport the goods is the kind 
of third party that falls within the scope of article 79 (2).108

ARTICLE 79 (5): CONSEQUENCES  
OF EXEMPTION

22.	 Article 79 (5) of the Convention specifies that a suc-
cessful claim to exemption shields a party from liability for 
damages, but it does not preclude the other party from “exer-
cising any right other than to claim damages”. Claims against 
a party for damages have been denied in those cases in which 
the party qualified for an exemption under article  79.109 A 
seller’s claim to interest on the unpaid part of the contract 
price has also been denied on the basis that the buyer had an 
exemption for its failure to pay.110 In one decision it appears 
that both the buyer’s claim to damages and its right to avoid 
the contract were rejected because the seller’s delivery of 
non-conforming goods “was due to an impediment beyond 
its control”, although the court permitted the buyer to reduce 
the price in order to account for the lack of conformity.111 
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Article 80

	 A party may not rely on a failure of the other party to perform, to the extent that such 
failure was caused by the first party’s act or omission.

INTRODUCTION

1.	 Article 80 strips a party of its right to rely on the other 
side’s failure to perform to the extent that the second party’s 
failure was caused by an “act or omission” of the first party. 
Thus article 80 may relieve a party of at least some of the 
legal consequences of a failure to perform. The broad equi-
table rule of article 80 that a party cannot claim legal redress 
for the other party’s breach to the extent its own actions 
caused the breach has been cited as evidence that principles 
of good faith apply under the CISG.1 Together with article 77,  
the provision forms a general principle that each party who 
contributes to a loss shall bear their (its ?) own share at least 
where the respective remedy, for instance damages, allows 
such an allocation of losses.2

PURPOSES FOR WHICH ARTICLE 80  
HAS BEEN APPLIED

2.	 Article 80 has frequently been used as a tool for sorting 
out the parties’ rights when both sides have allegedly failed 
to perform their obligations. In a case where the seller deliv-
ered dioxin contaminated sand for the processing of French 
fries and the previously warned buyer had resold it without 
precautions, a Supreme Court distributed the loss (claims 
of subbuyers) half and half between the parties.3 Several 
decisions have involved attempts by the seller to cure non- 
conforming goods. In one such case, the seller had not ful-
filled a promise to cure a delivery of non-conforming goods, 
and the buyer had set-off the costs of remedying the defects 
from the price. The seller argued that article 80 should block 
the buyer’s right to claim (and then set off) damages for the 
non-conformity because the buyer’s own failure to ship the 
goods back to the seller prevented the seller from curing. The 
court rejected this argument, however, ruling that the failure 
to cure was attributable to the carrier responsible for return-
ing the goods to the seller, and that the seller was responsi-
ble for the carrier’s performance.4 In another case, however, 
a seller successfully argued that the buyer had forfeited its 
rights to a remedy for a lack of conformity because the buyer 
had unjustifiably rejected the seller’s offer of cure.5 Another 
decision involving a seller’s agreement to take back and cure 
delivered goods illustrates the use of article 80 to determine 
the effect of a buyer’s non-payment of debts that arose from 
other dealings with the seller. The buyer returned machin-
ery to the seller, who promised to adjust the equipment and 
ship it back to the buyer promptly. Thereafter, however, the 
seller refused to return the goods to the buyer until the buyer 
paid other debts owed by the buyer. The trial court held 
that article 80 prevented the buyer from claiming damages 
for the late re-delivery because the buyer’s own action of 

failing to pay the past debts caused the seller to withhold 
the goods. An appeals court reversed, holding that the seller 
had no right to insist on payment of the other debts before 
returning the goods as no such condition had been included 
in the re-delivery agreement.6 Similarly, a court rejected 
a seller’s article 80 defence that the buyer’s failure to pay 
prior debts disabled the seller from financially supporting a 
troubled supplier, leading to the seller’s inability to deliver 
the goods: the court found that an agreement under which 
the buyer prepaid for the delivery in question meant that 
the seller had assumed all risks relating to the supply of the 
goods.7 The Supreme Court of Poland rejected a seller’s arti-
cle 80 defence, holding that the buyer’s declaration of avoid-
ance based on non-conformity of goods did not result from 
lack of mutual performance under the contract, but rather 
from seller’s failure to tender conforming goods; the court 
commented, “Article 80 imposes on the parties the duty of 
loyalty and abstention from any acts that would hinder the 
performance of the contract. One of the imperative elements 
of this article is the legal relation (causation) between the 
obligor’s conduct and obligee’s performance. It is an objec-
tive element independent from the obligor’s will.”8

3.	 In a significant number of decisions article 80 has 
been applied to deny a remedy to a party whose own breach 
caused the other side to refuse to perform.9 For example, a 
seller involved in a long term contract to supply aluminium 
ore announced that it would make no future deliveries. The 
seller’s defence in the resulting lawsuit was that, after it 
announced it was stopping future deliveries, the buyer with-
held payment for deliveries that had already been made. An 
arbitral panel rejected seller’s defence on the basis of arti- 
cle 80, holding that the buyer’s non-payment was caused by 
the seller’s repudiation of its future delivery obligations.10 
Decisions applying article 80 to determine which party 
should be deemed in breach of contract can involve unu-
sual or complex facts. In one such case, a seller contracted 
to sell a machine produced by a manufacturer with whom 
the seller had a distribution agreement, with title to the 
goods to be transferred to the buyer after payment of the 
final instalment of the purchase price (which was due upon 
buyer’s acceptance of the machine). Before the machine was 
delivered, however, the manufacturer terminated its distribu-
tion agreement with the seller and refused to ship the seller 
any more machines. Instead, the manufacturer shipped the 
goods directly to the buyer, who made no further payments 
to the seller (paying the manufacturer instead) and who tried 
to avoid the contract with the seller on the grounds that the 
seller could not fulfil its obligation to convey title to the 
machine. The trial court denied the buyer’s right to avoid 
on the basis of article 80, ruling that the buyer’s action of 
accepting the goods while it was still bound to a contract 
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with the seller led the seller to believe that it had fulfilled its 
obligations; thus, the trial court reasoned, any subsequent 
non-performance by the seller was caused by the buyer’s 
actions.11 An intermediate appeals court affirmed this part 
of the decision, holding that the seller was not obliged to 
transfer title until the buyer had paid the price; thus article 
80 prevented the buyer from avoiding because the seller’s 
non-performance was caused by the buyer’s own actions of 
withholding payment and failing to set an additional period 
of time under article 47 (1) for the seller to transfer title after 
the price had been paid.12 A higher appeals court affirmed the 
denial of the buyer’s right to avoid on grounds that did not 
involve article 80.13

REQUIREMENT THAT THE OTHER PARTY’S  
FAILURE TO PERFORM BE DUE TO AN  

“ACT OR OMISSION” OF THE FIRST PARTY

4.	 Article 80 requires that a party’s “act or omission” 
cause the other side’s failure to perform. In cases involving 
the following acts or omissions, tribunals have found that the 
requirements of article 80 were satisfied: a buyer’s breach of 
its obligation to pay the price and its failure to set a deadline 
for seller to perform under article 47 (1);14 a buyer’s failure 
to pay the price for delivered goods;15 a buyer’s failure to 
take delivery;16 a seller’s failure to perform its obligation to 
designate the port from which the goods would be shipped;17 
a seller’s repudiation of future delivery obligations;18 a buy-
er’s unjustified refusal to accept the seller’s offer to cure 
a lack of conformity in the goods.19 In cases involving the 
following acts or omissions, tribunals have refused to apply 
article 80, although not necessarily because the act or omis-
sion requirement was not satisfied: a buyer’s failure to ship 
goods back to the seller to permit cure (where the failure 
to ship was attributable to the carrier);20 a buyer’s failure to 
pay debts arising from other dealings with the seller (where 
such payment had not been made a condition to the seller’s 
duty to redeliver the goods to the buyer);21 a buyer’s failure 
to pay for prior deliveries of goods (where the buyer had 
prepaid for the delivery in question and the seller bore all 
risks relating to the supply of the goods);22 a buyer’s failure 
to prepare suitable business premises for the goods (where 
the seller was obliged to prepare the goods in a way that the 
buyer would later be able to put it into operation);23 a buyer’s 
failure to open a letter of credit based on a changed price list 
(where the buyer did not prove that its failure to open the 
letter of credit was caused, at that time, by seller).24

REQUIREMENT THAT THE OTHER PARTY’S  
FAILURE TO PERFORM BE “CAUSED BY”  

THE FIRST PARTY

5.	 Article 80 requires that a party’s failure to perform be 
“caused by” the other side’s act or omission. In one case, 
application of article 80 focused on whether it was the actions 
of the buyer or a third party that caused the seller not to fulfil 
its obligations. The seller had agreed to take back non-con-
forming chemicals and reprocess them in order to remedy 
their defects, and it told the buyer which carrier should be 
used to return the goods. When the buyer discovered that 
the carrier had delayed forwarding the goods to the seller, 
the buyer arranged for the chemicals to be reprocessed in its 

own country in order to meet the time demands of its custom-
ers. The buyer set-off the costs of the reprocessing against 
the purchase price. The seller complained that it could have 
performed the remedial work much more cheaply itself, and 
that article 80 should prevent the buyer from recovering its 
higher reprocessing expenses because the buyer’s own fail-
ure to ship the goods back to the seller prevented the seller 
from curing the defects. The court disagreed, holding that 
the delay of the carrier ultimately caused the buyer’s higher 
reprocessing costs, and that on these facts the carrier’s per-
formance was the seller’s responsibility.25 In other decisions 
involving allegations of the following causal sequences, tri-
bunals have refused to apply article 80, although this result 
was not necessarily due to failure to satisfy the causation 
requirement: a buyer’s failure to pay debts arising from other 
dealings with the seller, causing the seller to refuse to rede-
liver the goods to the buyer;26 a buyer’s failure to pay for 
prior deliveries of goods, causing the seller to be unable to 
deliver because it could not financially support a distressed 
supplier.27

6.	 In cases involving allegations of the following causal 
sequences, tribunals have found that the requirements of arti-
cle 80 were satisfied: a buyer’s breach of its obligation to pay 
the price and its failure to set a deadline for seller to perform 
under article 47 (1), causing the seller to be unable to arrange 
for the buyer to receive title to the goods;28 a buyer’s failure 
to pay the price for delivered goods, causing the seller to fail 
to deliver other goods;29 a buyer’s failure to take delivery of 
the goods, causing the seller’s failure to make delivery;30 a 
seller’s failure to perform its obligation to designate the port 
from which the goods would be shipped, causing the buy-
er’s failure to open a letter of credit;31 a seller’s repudiation 
of future delivery obligations, causing the buyer’s failure to 
pay for some prior deliveries;32 a buyer’s unjustified refusal 
to accept the seller’s offer to cure a non-conformity, causing 
the seller’s failure to cure;33 a buyer’s failure to perform its 
obligation to notify the seller and the carrier in charge of the 
transportation of the time and place of delivery.34

CONSEQUENCES IF ARTICLE 80 APPLIES

7.	 Unlike article 79, which only prevents an aggrieved 
party from claiming damages for a failure to perform, arti-
cle 80 by its terms strips an aggrieved party of its right to 
“rely” on the other party’s non-performance. Thus article 80 
has been invoked not only to prevent a party from recover-
ing damages,35 but also to block a party from avoiding the  
contract36 and from using the other side’s non-performance 
as a defence.37

DECISIONS THAT APPEAR TO APPLY THE 
PRINCIPLE UNDERLYING ARTICLE 80

8.	 Some decisions appear to apply the principle of arti-
cle 80, although it is not clear if the tribunal actually invoked 
the provision. For example, where a buyer supplied the 
design for boots that the seller manufactured for the buyer, 
and after delivery it was determined that a symbol on the 
boot violated another company’s trademark, the buyer was 
barred from recovering damages from the seller: as an 
alternative rationale for this holding, the court found that 
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the buyer itself had caused the infringement by specifying 
a design that included the offending symbol.38 This fact, it 
would appear, should have prevented the buyer from rely-
ing on the infringement under article 80, although the court 
apparently did not cite the provision. In another decision, the 
parties’ agreement included a clause allowing the seller to 
terminate the contract if there was a substantial change in the 
management of the buyer. The buyer dismissed its general 
manager, and the seller invoked this as grounds for termi-
nating the contract. The arbitral tribunal held that seller did 

not have the right to terminate because it had been involved 
in the activities that led to the general manager’s dismissal, 
and in fact had become an “accomplice” of the general man-
ager.39 The tribunal appears to have invoked the principle 
of article 80 when, in support of its holding that the seller 
did not have the right to exercise the termination clause, it 
asserted that “[a]s is the case with all sanctions, its applica-
tion may not be requested by those who are even partially 
responsible for the modification on which they rely in order 
to terminate the contract”.
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Section V of Part III, Chapter V

Effects of avoidance (articles 81-84)

OVERVIEW

1.	 Although Section V of Part III, Chapter V is entitled 
“Effects of avoidance”, only the first of its provisions, arti- 
cle 81, is devoted exclusively to this topic. Another provision 
of the section, article 84, also provides for certain conse-
quences of avoidance of contract (specifically, a seller’s lia-
bility for interest on payments that it received, and a buyer’s 
liability for benefits derived from goods), but at least some 
of those consequences also apply when the contract has not 
been avoided but the buyer has demanded delivery of substi-
tute goods under article 46 (2). The other two provisions of 
the section, article 82 and 83, are a matched pair that do not at 
all address the effects of avoidance: article 82 imposes a limit 
on an aggrieved buyer’s right to avoid (buyer loses the right 
to avoid the contract, or to demand substitute goods, unless it 
either can return delivered goods substantially in the condition 
in which they were received, or can invoke an exception from 
this requirement in article 82 (2)); article 83 preserves other 
remedies for an aggrieved buyer that has, under article 82, 
lost the right to avoid or demand substitute goods. Section V 
has been cited in support of the proposition that avoidance of 
contract is “a constitutive right of the buyer, which changes 
the contractual relationship into a restitutional relationship.”1 

RELATION TO OTHER PARTS OF  
THE CONVENTION

2. 	 The provisions of Section V, which all address some 
aspect of avoidance of contract, work in tandem with other 
Convention provisions on avoidance, including those 
governing an aggrieved party’s right to avoid (articles 49  
and 64). When a contract has been avoided, the rules of 
Section V have also been found to address risk of loss 
issues that otherwise are governed by Chapter IV of Part III 
(“Passing of risk”—articles 66-70): in a decision holding 
that a buyer was not responsible for damage to goods that 
occurred while they were being transported by carrier back 
to the seller following the buyer’s avoidance of the con-
tract, the court asserted that “Articles 81-84 CISG contain 
at their core a risk distribution mechanism, which within 
the framework of the reversal of the contract (restitution), 
overrides the general provisions on the bearing of risk con-
tained in article 66 et. seq. CISG.”2 Some provisions in 
Section V—specifically, article 82, 83 and 84 (2)—address 
matters related to an aggrieved buyer’s right under arti- 
cle 46 (2) to demand goods in substitution for non- 
conforming goods delivered by the seller.

Notes

 	 1 Landgericht Düsseldorf, Germany, 11 October 1995, Unilex.
	 2 CLOUT case No. 422 [Oberster Gerichtshof, Austria, 29 June 1999].
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to pay9 and releases the seller from its obligation to deliver 
the goods.10 On the other hand, failure to effectively avoid 
the contract means that the parties remain bound to perform 
their contractual obligations.11 Courts have found a failure 
of effective avoidance where a party failed to follow proper 
procedures for avoidance (i.e., lack of proper notice)12  
and where a party lacked substantive grounds for avoiding 
(e.g., lack of fundamental breach).13

PRESERVATION OF RIGHT TO DAMAGES AND  
OF PROVISIONS GOVERNING THE SETTLEMENT  

OF DISPUTES AND THE CONSEQUENCES  
OF AVOIDANCE

4.	 As one decision has noted, under article 81 an avoided 
contract “is not entirely annulled by the avoidance,”14 and 
certain contractual obligations remain viable even after 
avoidance. Thus, the first sentence of article 81 (1) states 
that avoidance releases the parties from their contractual 
obligations “subject to any damages which may be due.” 
Many decisions have recognized that liability for damages 
for breach survives avoidance, and have awarded damages 
to the avoiding party against the party whose breach trig-
gered the avoidance.15 One court commented, “[w]here ... 
the contract is terminated and damages for failure to perform 
are claimed under article 74 CISG et seq., one uniform right 
to damages comes into existence ... and prevails over the 
consequences of the termination of a contract provided for in 
articles 81-84 CISG.”16 The second sentence of article 81 (1)  
provides that “[a]voidance does not affect any provision of 
the contract for the settlement of disputes.” This has been 
applied to an arbitration clause contained in a written con-
tract, and the result has been described as making the arbi-
tration clause “severable” from the rest of the contract.17 The 
same sentence of article 81 (2) also provides that avoidance 
does not affect “any other provision of the contract gov-
erning the rights and obligations of the parties consequent 
upon the avoidance of the contract”. This has been applied 
to preserve, despite avoidance of the contract, the legal effi-
cacy of a “penalty” clause requiring payments from a seller 
who failed to deliver.18 It has also been asserted that arti- 
cle 81 (1) preserves other contractual provisions connected 
with the undoing of the contract, such as clauses requiring 
the return of delivered goods or other items received under 
the contract.19

INTRODUCTION

1.	 Article 81 governs the general consequences that fol-
low if one of the parties avoids the contract or some part 
thereof.

2.	 Article 81 and the other provisions in Chapter V, Sec-
tion V, dealing with the “Effects of avoidance” have been 
described as creating a “framework for reversal of the con-
tract” that, at its core, contains a “risk distribution mech-
anism” which overrides other risk allocation provisions of 
CISG when the contract is avoided.1 It has also been stated 
that, under article 81, an avoided contract “is not entirely 
annulled by the avoidance, but rather it is ‘changed’ into a 
winding-up relationship.”2 Several decisions have held that 
article 81 does not apply to “consensual avoidance”—i.e. 
termination of the contract that occurs where the parties 
have, by mutual consent, agreed to cancel the contract and to 
release each other from contractual obligations—but rather 
is properly limited to cases where one party “unilaterally” 
avoids the contract because of a breach by the other party.3  
In such cases of “consensual avoidance”, it has been 
asserted, the rights and obligations of the parties are gov-
erned by the parties’ termination agreement.4 Thus, where 
the parties agreed to cancel their contract and permit the 
seller to deduct its out-of-pocket expenses before refund-
ing the buyer’s advance payment, the seller was allowed to 
make such deductions but was denied a deduction for its lost 
profit because that was not part of the parties’ agreement.5 
Where an issue arises that is not expressly addressed in the 
parties’ termination agreement, however, a court has asserted 
that, pursuant to article 7 (2), the gap should be filled not by 
recourse to national law but by reference to the principles of 
article 81 and related provisions of the CISG.6

CONSEQUENCES OF AVOIDANCE UNDER  
ARTICLE 81 (1): RELEASE FROM OBLIGATIONS; 

INEFFECTIVE AVOIDANCE

3.	 Several decisions have recognized that valid avoidance 
of the contract releases the parties from their executory obli-
gations under the contract.7 Thus it has been held that buy-
ers who avoid the contract are released from their obligation 
to pay the price for the goods.8 It has also been held that 
avoidance by the seller releases the buyer from its obligation 

Article 81

	 (1)	 Avoidance of the contract releases both parties from their obligations under it, 
subject to any damages which may be due. Avoidance does not affect any provision of the 
contract for the settlement of disputes or any other provision of the contract governing the 
rights and obligations of the parties consequent upon the avoidance of the contract.

	 (2)	 A party who has performed the contract either wholly or in part may claim  
restitution from the other party of whatever the first party supplied or paid under the  
contract. If both parties are bound to make restitution, they must do so concurrently.
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unjust enrichment principles and was governed by applicable 
national law. On the other hand, it has been asserted that arti-
cles 81 (2) and 84 (2) establish that the Convention embodies 
a general principle of prevention of unjust enrichment, and 
that this general principle pre-empts national law on this sub-
ject35 (see article 7 (2)).

PLACE OF RESTITUTION; JURISDICTION  
OVER ACTIONS FOR RESTITUTION; RISK OF  

LOSS FOR GOODS BEING RETURNED; CURRENCY 
FOR RESTITUTION OF PAYMENTS

7.	 Several decisions address the place of performance of 
the obligation to make restitution under article 81 (2). This 
question has arisen either as a direct issue, or as a subsidiary 
matter related to a court’s jurisdiction or to the question of 
who bears risk of loss for goods that are in the process of being 
returned by the buyer. Thus, in determining whether an avoid-
ing buyer offered the breaching seller restitution of delivered 
goods at the proper location, a court has held that the issue of 
the place for restitution is not expressly settled in the CISG, 
nor can the CISG provision dealing with the place for seller’s 
delivery (article 31) be applied by analogy, so that the matter 
must be resolved by reference to national law—in this case, 
the law governing the enforcement of a judgement ordering 
such restitution.36 Employing somewhat similar reasoning for 
purposes of determining its jurisdiction under article 5 (1) of 
the 1968 Brussels Convention on Jurisdiction, a court has held 
that CISG does not expressly settle where a seller must make 
restitution of the price under article 81 (2), that the CISG pro-
vision governing the place for buyer’s payment of the price 
(article 57 (1)) does not embody a general principle of the 
Convention that can be used to resolve the issue, and thus that 
the matter must be referred to applicable national law.37 In 
contrast to the reasoning of the foregoing decisions, which led 
to the application of national law to the issue of the place for 
restitution, another decision asserted that jurisdiction under 
article 5 (1) of the Brussels Convention over a buyer’s claim 
for restitution of the price should be determined by reference 
to article 31 of the CISG, designating the place for perfor-
mance of the obligation to deliver the goods.38 Another court 
has found that CISG does not expressly deal with the question 
of where, for purposes of determining who bore risk of loss, 
an avoiding buyer makes restitution of goods that are returned 
via third party carrier, but it resolved the issue by reference to 
CISG itself without recourse to national law: it filled the “gap” 
pursuant to article 7 (2) by identifying a general principle that 
the place for performing restitutionary obligations should 
mirror the place for performing the primary contractual obli-
gations; it thus found that buyer made its delivery (and thus 
risk of loss transferred to the seller) when it handed the goods 
over to the carrier for return shipment, because under the con-
tract risk had passed to buyer in the original delivery when the 
manufacturer handed the goods over to the carrier.39 The court 
also found this result consistent with article 82, which cre-
ates very broad exceptions to an avoiding buyer’s obligation 
to return goods in their original condition, thereby suggesting 
that the seller generally bears the risk that the condition of the 
goods will deteriorate. Finally, it has been concluded that an 
avoiding buyer’s refund of the price was due in the same cur-
rency in which the price had been duly paid, at the exchange 
rate specified in the contract for payment of the price to the 
seller.40 Where it became impossible to return goods after the 

RESTITUTION UNDER ARTICLE 81 (2)

5.	 For parties that have wholly or partially performed 
their contractual obligations, the first sentence of arti-
cle 81 (2) creates a right to claim restitution from the other 
side of whatever the party has “supplied or paid under the 
contract”. It has been suggested that the restitutionary obli-
gation imposed on a buyer by article 81 is not intended to 
put the seller into the position he would have been in had the 
contract been fully performed or had not been concluded, but 
instead requires the restitution of the actual goods delivered, 
even if those goods are damaged during that return.20 Other 
provisions of the Convention elaborate on the obligation to 
give restitution following avoidance of the contract. Under 
article 82 of the Convention, a buyer’s inability to make 
restitution of delivered goods “substantially in the condi-
tion in which he received them” will, subject to important 
exceptions, block the buyer’s right to avoid the contract (or 
to require the seller to deliver substitute goods).21 Under arti- 
cle 84 (2), a buyer who must make restitution of goods to 
a seller must also “account to the seller” for all benefits it 
derived from the goods before making such restitution.22 
Similarly, a seller who must refund the price to the buyer 
is obliged, under article 84 (1), to pay interest on the funds 
until they are restored.23 It has been held, however, that a 
seller was not liable in damages for losses caused when it 
refused to give restitution of the price to the buyer.24 It has 
been almost universally recognized that avoidance of the 
contract is a precondition for claiming restitution under 
article 81 (2).25 One decision stated that a seller is obligated 
to repay the purchase price under article 81 (2) CISG only 
after an avoidance of the sales contract by the buyer, and 
that avoidance is thus a constitutive right of the buyer which 
changes the contractual relationship into a restitutionary 
relationship.26 Similarly, it was held that a buyer was not 
entitled to claim reimbursement of the purchase price from 
the seller where it failed to avoid the contract within the 
period set out in article 49 (2) (b) CISG.27 A court has held 
that a party who claims restitution of unused materials bears 
the burden of proving the existence of the alleged claim.28

6.	 In many cases where the buyer has properly avoided the 
contract, tribunals have awarded the aggrieved buyer restitu-
tion of the price (or the part thereof) that it paid to the seller.29 
A breaching seller is entitled to the restitution of the goods 
it delivered to a buyer who thereafter avoided the contract,30 
and it has been held that an avoiding buyer has a right, under 
article 81 (2), to force the seller to take back goods it deliv-
ered.31 A seller who properly avoided the contract has also 
been awarded restitution of the goods it delivered,32 and it 
has been recognized that breaching buyers are entitled to res-
titution of the portion of the price actually paid if the seller 
subsequently avoids.33 It has been held, however, that not all 
restitution claims arising out of a terminated sales contract are 
governed by the CISG. In one decision34 the parties mutually 
agreed to cancel their contract and the seller gave the buyer a 
refund in the amount of the buyer’s payment check. The buy-
er’s check, however, was later dishonoured. When the seller 
sued to recover the refund, the court found that the seller’s 
claim was not governed by article 81 (2) because that provi-
sion deals only with what a party has “supplied or paid under 
the contract,” whereas the seller was seeking reimbursement 
for an excess refund made after the contract was consensually 
terminated. The court held that the seller’s claim was based on 
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rights of third parties (e.g. the buyer’s other creditors) in 
the goods. Such conflicts are particularly acute where the 
buyer has become insolvent, so that recovery of the goods 
themselves is more attractive than a monetary remedy (such 
as a right to collect the price or damages) against the buyer. 
Several decisions have dealt with this conflict. In one, a 
court found that an avoiding seller’s restitutionary rights 
under article 81 (2) were trumped by the rights of one of 
the buyer’s creditors that had obtained and perfected, under 
national law, a security interest in the delivered goods: the 
court ruled that the question of who had priority rights in 
the goods as between the seller and the third party creditor 
was, under CISG article 4, beyond the scope of the Conven-
tion and was governed instead by applicable national law, 
under which the third party creditor prevailed.45 This was 
the result even though the sales contract included a clause 
reserving title to the goods in the seller until the buyer had 
completed payment (which buyer had not done): the court 
ruled that the effect of that clause with respect to a non-
party to the sales contract was also governed by national 
law rather than the CISG, and under the applicable law the 
third party’s claim to the goods had priority over seller’s. 
Another court, in contrast, found that an avoiding seller 
could recover goods from a buyer that had gone through 
insolvency proceedings after the goods were delivered.46 In 
this case, however, the seller had a retention of title clause 
that was valid under applicable national law and that had 
survived the buyer’s now-completed insolvency proceed-
ings, and there apparently was no third party with a claim 
to the goods that was superior to the seller’s under national 
law. Thus the two cases described in this discussion do not 
appear to be inconsistent. Indeed, the latter case cited the 
earlier case in support of its analysis.

contract had been avoided, the seller was entitled to the value 
of the unreturned goods in its own currency calculated at the 
exchange rate at the last day by which the buyer was bound to 
return the goods.41

REQUIREMENT THAT MUTUAL RESTITUTION  
BE CONCURRENT

8.	 The second sentence of article 81 (2) specifies that, 
where both parties are required (under the first sentence 
of the provision) to make restitution (i.e. where both par-
ties have “supplied or paid” something under an avoided 
contract), then mutual restitution is to be made “concur-
rently”. An arbitration panel has ordered an avoiding buyer 
and the breaching seller to make simultaneous restitution 
of the goods and the price.42 Consistently with the princi-
ple of mutual restitution, a court has ruled that a breach-
ing seller was not in default of its obligation to give the 
avoiding buyer restitution of the price until the buyer actu-
ally offered to return the goods that seller had delivered, 
and it ordered the parties to make concurrent restitution.43 
Another decision stated that an avoiding seller need not 
make restitution of the buyer’s payments until delivered 
goods were returned.44

INTERACTION BETWEEN RIGHT TO  
RESTITUTION UNDER ARTICLE 81 (2) AND  

RIGHTS UNDER NATIONAL LAW

9.	 An avoiding seller’s right to restitution of delivered 
goods under article 81 (2) can come into conflict with the 
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Article 82

	 (1)	 The buyer loses the right to declare the contract avoided or to require the sell-
er to deliver substitute goods if it is impossible for him to make restitution of the goods  
substantially in the condition in which he received them.

	 (2)	 The preceding paragraph does not apply:

	 (a)	 If the impossibility of making restitution of the goods or of making restitution of 
the goods substantially in the condition in which the buyer received them is not due to his 
act or omission;

	 (b)	 If the goods or part of the goods have perished or deteriorated as a result of the 
examination provided for in article 38; or

	 (c)	 If the goods or part of the goods have been sold in the normal course of business 
or have been consumed or transformed by the buyer in the course of normal use before he 
discovered or ought to have discovered the lack of conformity.

OVERVIEW

1.	 Article 82 is closely related to article 81 (2) of the Con-
vention, which requires the parties to an avoided contract to 
make restitution of whatever has been “supplied or paid under 
the contract.” Article 82 deals with the effect of an aggrieved 
buyer’s inability to make restitution of goods substantially in 
the condition in which the buyer received them. Specifically, 
article 82 (1) conditions an aggrieved buyer’s right to declare 
the contract avoided, or to require that the seller deliver sub-
stitute goods, on the buyer’s ability to return whatever goods 
have already been delivered under the contract substantially 
in the condition in which he received them.1 Article 82 (2), 
however, creates three very broad exceptions to the rule of 
article 82 (1): a buyer is not precluded from avoiding the con-
tract or demanding substitute goods if his inability to return 
the goods to the seller substantially in their original condition 
was not the result of the buyer’s own act or omission (arti- 
cle 82 (2) (a)); if the goods perished or deteriorated as a con-
sequence of the examination of the goods provided for in arti- 
cle 38 (article 82 (2) (b)); or if the buyer’s inability to return 
the goods in their original condition arose from buyer’s resale, 
consumption or transformation of the goods in the normal 
course and “before he discovered or ought to have discovered 
the lack of conformity” (article 82 (2) (c)).

ARTICLE 82 IN GENERAL

2.	 The provisions in Chapter V, Section V of Part III of 
the CISG, which include article 82, have been cited in sup-
port of the proposition that avoidance of contract is “a con-
stitutive right of the buyer, which changes the contractual 
relationship into a restitutional relationship.”2 Article 82 has 
also been characterized as part of the Convention’s “risk 
distribution mechanism” for avoided contracts, under which 
“the seller alone bears the risk of chance accidents and force 
majeure”.3 This decision found that a buyer is not liable for 
loss or damage to the goods that occurred while they were 

being transported back to the seller following the buyer’s 
justified avoidance of the contract.4 The court reasoned that 
this “one-sided or predominant burdening of the seller with 
the risks of restitution” of the goods is explained by the fact 
that the seller caused these risks by breaching the contract.5

ARTICLE 82 (1)

3.	 Article 82 (1) states that, in order to preserve its right 
to avoid the contract or require the seller to deliver substitute 
goods, an aggrieved buyer must have the ability to make res-
titution of goods that the buyer received under the contract 
“substantially in the condition in which he received them”. 
Several decisions have denied a buyer the right to avoid the 
contract because he could not meet this requirement. Thus, 
where a buyer attempted to avoid a contract for the sale of 
flower plants because the delivered plants allegedly were 
defective in appearance and colour, a court noted that the 
buyer had lost the right to avoid under article 82 (1) because 
it had discarded some plants and resold others.6 A buyer of 
textiles, some of which did not conform to a pattern specified 
in the contract, was also found to have lost the right to avoid 
because he had resold the goods.7 Another buyer lost the right 
to avoid the contract because, after he discovered that marble 
slabs delivered by the seller were stuck together and broken, 
he cut and processed the slabs, thus making it impossible to 
return them substantially in the condition in which they were 
received.8 Another decision held that the buyer had lost its 
right to avoid the contract because it had used the goods (a 
machine) for five years, which precluded restitution of the 
machine in the condition in which buyer had received it.9

4.	 On the other hand a court, noting that article 82 (1) only 
requires that goods be returned “substantially” in the condition 
in which they were received, declared that a buyer loses its 
right to declare avoidance under article 82  (1) only in cases 
where “the condition of the goods has changed in such a way 
that it would be unreasonable to expect the seller to redeem the 
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the buyer’s inability to make restitution of the goods sub-
stantially in the condition in which they were received arose 
as a result of the examination of the goods provided for in 
article 38. This provision has been invoked to preserve the 
avoidance rights of a buyer that processed wire before dis-
covering that it did not conform to the contract: the court 
found that defects in the wire could not be detected until 
it was processed.18 The court also determined that the rule 
of article 82 (2) (b), which by its terms applies if the goods 
“have perished or deteriorated” because of the article 38 
examination, applied even though the processing of the wire 
actually enhanced its value.19 On the other hand, a court has 
held that the substantial change in condition of marble slabs 
that occurred when the buyer cut and processed them did not 
result from the article 38 examination, and thus the buyer’s 
avoidance rights were not preserved under article 82 (2) (b).20

ARTICLE 82 (2) (c)

7.	 Under article 82 (2) (c), a buyer retains the right to 
avoid the contract or to demand that the seller deliver sub-
stitute goods even though he is unable to make restitution of 
the goods substantially in their delivered condition, provided 
that the goods were “sold in the normal course of business 
or have been consumed or transformed by the buyer in the 
course of normal use before he discovered or ought to have 
discovered the lack of conformity”. Under this provision, a 
buyer who resold paprika in the ordinary course of business 
before discovering that the goods contained ethylene oxide 
in amounts that exceeded domestic legal limits retained his 
right to avoid the contract.21 On the other hand, the require-
ments for this exception were not satisfied when a buyer 
resold textiles that were, in part, of a different pattern than 
that called for in the contract; as a result, the buyer lost the 
right to avoid because it could not make restitution of the 
goods as required by article 82  (1).22 A buyer that cut and 
processed marble slabs after discovering that they were 
non-conforming also did not meet the requirements of arti-
cle 82 (2) (c), and the buyer was deemed to have lost the 
right to avoid the contract.23 A buyer who had been aware 
of defects in the machine since its commissioning in 2000 
nevertheless used that machine for almost six years, which 
aggravated the defects making it impossible to make restitu-
tion of the machine in the same condition in which the buyer 
received it, in accordance with article 82 (2) (c). 24 It has been 
suggested that a buyer’s resale of the goods after declaring 
the contract avoided is beyond the scope of article 82.25  
It has also been held that the provisions of article 82, spe-
cifically including the exception in article 82 (2) (c), do not 
apply by analogy when the seller is the party avoiding the 
contract, and do not prevent a seller from avoiding even 
when the buyer has resold the goods.26

goods.”10 Another decision has noted that article 82 does not 
prevent a buyer from avoiding the contract where the seller 
failed to claim that that the requirements of article 82 were not 
met11—suggesting that, when a seller intends to invoke arti-
cle 82 (1) in order to challenge the buyer’s avoidance of the 
contract, the seller bears the burden of coming forward with 
evidence that the buyer cannot return the goods substantially 
in the condition in which he received them. The same deci-
sion also indicates that article 82 only encompasses loss of or 
deterioration in the goods that occurs before the declaration of 
avoidance is made.12 It has also been found that a buyer did 
not lose the right to avoid under article 82 merely by announc-
ing, prior to trial, that he was attempting to resell the goods 
(an attempt that the court characterized as an effort to mitigate 
damages): the court indicated that article 82 would prevent the 
buyer from avoiding only if he had actually resold the goods 
before declaring the contract avoided.13 Another decision 
found that article 82 (1) did not deprive a buyer of the right to 
avoid the contract when the delivered goods suffered damage 
as they were being transported back to the seller (as the seller 
had agreed) provided the buyer did not bear risk of loss dur-
ing such transport.14 Other decisions have refused to deny a 
buyer the right to avoid, even though the buyer could not make 
restitution of the goods substantially in the condition in which 
they were received, because the buyer had satisfied the require-
ments of one or more of the exceptions in article 82 (2).15 

ARTICLE 82 (2) (a)

5.	 Even if a buyer is unable to give restitution of previ-
ously delivered goods substantially in the condition in which 
they were received, article 82 (2) (a) provides that the buyer 
retains the right to avoid the contract or to require the seller 
to deliver substitute goods if the buyer’s inability to make 
restitution is not due its own act or omission. This provi-
sion was cited by a court in holding that a buyer was not 
liable for damage to goods that occurred while they were 
being transported back to the seller following the buyer’s 
justified avoidance of contract: the seller itself conceded that 
the damage occurred while the goods were in the hands of 
the carrier, and thus could not have been caused by the buy-
er’s act or omission.16 On the other hand, article 82 (2) (a) 
did not preserve the avoidance rights of a buyer who cut and 
processed non-conforming marble slabs before avoiding the 
contract, because the buyer’s inability to make restitution of 
the goods substantially in the condition in which they were 
received was indeed due to its own acts.17

ARTICLE 82 (2) (b)

6.	 Article 82 (2) (b) preserves an aggrieved buyer’s right 
to avoid the contract or to demand substitute goods where 

Notes

	 1 Although it is located in the part of CISG entitled “Effects of avoidance” (Part III, Chapter V, Section V), article 82 is not limited to situ-
ations where a buyer seeks to avoid the contract (or some part thereof) under articles 49, 51, 72 or 73: it also applies when a buyer does not 
avoid the contract and instead invokes the substitute goods remedy in article 46 (2). Whereas article 81 (2) clearly requires an avoiding buyer 
to make restitution of goods delivered under the avoided contract, article 46 (2) does not expressly state that a buyer who wishes to require 
the seller to deliver substitute goods must return the original goods, except insofar as use of the term “substitute goods” suggests such an obli-
gation. Article 82, however, indicates that a buyer seeking substitute goods must in fact give back the originals substantially in the condition 
in which it received them, unless one of the exceptions in article 82 (2) applies.
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	 2 Landgericht Düsseldorf, Germany, 11 October 1995, Unilex.
	 3 CLOUT case No. 422 [Oberster Gerichtshof, Austria, 29 June 1999].
	 4 Ibid.
	 5 Ibid.
	 6 Rechtbank Rotterdam, the Netherlands, 21 November 1996, Unilex. Presumably the resale occurred after the buyer discovered or ought 
to have discovered the alleged lack of conformity.
	 7 CLOUT case No. 82 [Oberlandesgericht Düsseldorf, Germany, 10 February 1994]. Again, the resale presumably occurred after the buyer 
discovered or ought to have discovered the alleged lack of conformity.
	 8 CLOUT case No. 316 [Oberlandesgericht Koblenz, Germany, 27 September 1991].
	 9 CLOUT case No. 1025 [Cour de cassation, France, 3 November 2009 (Société Anthon GmbH & Co. v. SA Tonnellerie Ludonnaise)], 
English translation available on the Internet at www.cisg.law.pace.edu (see full text of the decision).
	 10 Bundesgericht, Switzerland, 18 May 2009 (Packaging machine case), English translation available on the Internet at www.cisg.law.pace.edu.
	 11 CLOUT case No. 2 [Oberlandesgericht Frankfurt a.M., Germany, 17 September 1991] (see full text of the decision).
	 12 Ibid.
	 13 Amtsgericht Charlottenburg, Germany, 4 May 1994, Unilex. The court also indicated that the buyer would lose the right to avoid only if 
the resale occurred before the buyer discovered the lack of conformity. Article 82 (2) (c), however, preserves the buyer’s right to avoid unless 
the resale (or other ordinary course consumption or transformation of the goods by the buyer) occurs after the buyer discovers or ought to 
have discovered the lack of conformity—resales that occur after the buyer discovered or ought to have discovered the lack of conformity do 
not come within the exception.
	 14 CLOUT case No. 594 [Oberlandesgericht Karlsruhe, Germany 19 December 2002].
	 15 CLOUT case No. 235 [Bundesgerichtshof, Germany, 25 June 1997] (article 82 (2) (b) satisfied); Landgericht Ellwangen, Germany,  
21 August 1995, Unilex (article 82 (2) (c) satisfied). For discussion of the exceptions in article 82 (2), see infra paragraphs 5-7.
	 16 CLOUT case No. 422 [Oberster Gerichtshof, Austria, 29 June 1999].
	 17 CLOUT case No. 316 [Oberlandesgericht Koblenz, Germany, 27 September 1991].
	 18 CLOUT case No. 235 [Bundesgerichtshof, Germany, 25 June 1997].
	 19 Ibid. (see full text of the decision).
	 20 CLOUT case No. 316 [Oberlandesgericht Koblenz, Germany, 27 September 1991].
	 21 Landgericht Ellwangen, Germany, 21 August 1995, Unilex.
	 22 CLOUT case No. 82 [Oberlandesgericht Düsseldorf, Germany, 10 February 1994].
	 23 CLOUT case No. 316 [Oberlandesgericht Koblenz, Germany, 27 September 1991].
	 24 CLOUT case No. 1510 [Cour de cassation, France, 27 November 2012], appealing the decision of: Cour d’appel de Bordeaux, France, 
27 June 2011, available in French at www.cisg-france.org
	 25 Amtsgericht Charlottenburg, Germany, 4 May 1994, Unilex, where the court stated that the buyer would have lost the right to avoid the 
contract under article 82 (1) only if it had resold by the time of the letter declaring the contract avoided. The court also indicated that the buyer 
would retain the right to avoid unless the resale occurred before the buyer discovered the lack of conformity. Article 82 (2) (c), however, pre-
serves the buyer’s right to avoid unless the resale (or other ordinary course consumption or transformation of the goods by the buyer) occurs 
after the buyer discovers or ought to have discovered the lack of conformity—resales that occur after the buyer discovered or ought to have 
discovered the lack of conformity do not come within the exception.
	 26 Oberlandesgericht Karlsruhe, Germany, 14 February 2008, English translation available on the Internet at www.cisg.law.pace.edu.   
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Article 83

	 A buyer who has lost the right to declare the contract avoided or to require the seller 
to deliver substitute goods in accordance with article 82 retains all other remedies under the 
contract and this Convention.

OVERVIEW

1.	 Article 83 states that a buyer who has lost the right to 
avoid the contract or to require the seller to deliver substitute 
goods under article 82 nevertheless retains its other reme-
dies, whether those remedies have their origin in provisions 
of the contract or in CISG itself. Decisions have devoted 
very little attention to article 83. The provisions of Part III, 
Chapter V, Section V of CISG (“Effects of avoidance”), 
which include article 83,1 have been cited in support of 
certain broad propositions concerning avoidance under the 
Convention. Thus, it has been asserted that “[t]he avoidance 
of the contract is thus a constitutive right of the buyer, which 
changes the contractual relationship into a restitutional rela-
tionship (articles 81-84 CISG).”2 And in a decision holding 
that a buyer was not responsible for damage to goods that 
occurred while they were being transported by carrier back 
to the seller following the buyer’s avoidance of the contract, 
the court asserted that “Articles 81-84 CISG contain at their 
core a risk distribution mechanism, which within the frame-
work of the reversal of the contract (restitution), overrides 
the general provisions on the bearing of risk contained in 

article 66 et. seq. CISG.”3 In addition, an arbitral tribunal 
has asserted that, where the contract is avoided and damages 
under article 74 are claimed, “one uniform right to damages 
comes into existence, which can be compared to the right 
to damages for non-performance under [applicable domestic 
law] and prevails over the consequences of the termination 
of a contract provided for in articles 81-84 CISG.”4

2.	 In one decision, a buyer’s attempt to avoid the contract 
was found impermissible because the goods’ lack of con-
formity did not constitute a fundamental breach as defined 
in article 25; citing article 83, the court nevertheless per-
mitted the buyer to reduce the price for the non-conform-
ing goods as provided in article 50.5 In another decision a 
buyer was found to have lost the right to avoid the contract 
both because he failed to set an additional period of time for 
performance under article 47 and because he was unable to 
make restitution of the goods as required by article 82; the 
court noted that the buyer nevertheless retained a right to 
damages for breach of contract (although the buyer had not 
sought them), but the court did not cite article 83 in support 
of its assertion.6 

Notes

 	 1 Chapter V, Section V of Part III comprises articles 81 through 84 of CISG.
	 2 Landgericht Düsseldorf, Germany, 11 October 1995, Unilex.
	 3 Ibid.
	 4 CLOUT case No. 166 [Schiedsgericht der Handelskammer Hamburg, Germany, 21 March, 21 June 1996] (see full text of the decision).
	 5 Oberlandesgericht Stuttgart, Germany, 12 March 2001 (Apple juice concentrate case), English translation available on the Internet at 
www.cisg.law.pace.edu.
	 6 CLOUT case No. 82 [Oberlandesgericht Düsseldorf, Germany, 10 February 1994].
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scope of the CISG, yet since such rate is settled neither by 
its express provisions nor by the general principles on which 
it is based, the rate must be fixed “in conformity with the 
law applicable by virtue of the rules of private international 
law”.8 On the other hand, interest has been awarded at the 
rate prevailing at the seller’s place of business because this 
is where sellers are likely to have invested the payments they 
must refund.9 An arbitral tribunal has held that the rate of 
interest under article 84 (1) should be the one used in inter-
national trade with respect to the currency of the transac-
tion (in this case, Eurodollars), leading to the application 
of London Inter-Bank Offered Rate (LIBOR).10 This aspect 
of the arbitration award, however, was reversed on appeal 
because the parties had not been given sufficient opportu-
nity to be heard on the question of the proper interest rate.11  
In lieu of awarding interest under article 84, other courts 
opted for awarding damages under article 74 in favour of 
buyers who timely and properly avoided the contract, meas-
uring such damages by the finance charges that the buyer 
incurred in order to finance payment for the goods (provided 
such charges were foreseeable at the time of the conclusion 
of the contract).12

TIME PERIODS FOR WHICH INTEREST IS  
AWARDED UNDER ARTICLE 84 (1); CURRENCY  

AND EXCHANGE RATE CONSIDERATIONS

4.	 Article 84 (1) specifies that, when the seller must refund 
payments made by the buyer, it must pay interest “from the 
date on which the price was paid”. Many decisions have in 
fact awarded interest from this date.13 Where payment was 
made on behalf of the buyer by a guarantor bank and the buyer 
reimbursed the bank, the buyer was awarded interest from the 
date that the guarantor made payment.14 In the case of partial 
contract avoidance, it has been determined that interest is due 
from the time that the buyer paid for goods covered by the 
avoided portion of the contract.15 Article 84 (1) does not state 
the date as of which interest should cease to accrue, but it has 
been determined that interest accrues until the time that the 
price is in fact refunded.16 It has also been determined that 
an avoiding buyer’s refund, including interest thereon, was 
due in the same currency as that in which the price was duly 

OVERVIEW

1.	 Article 84 elaborates on the restitutionary obliga-
tions imposed on parties to a contract that has been validly 
avoided, as well as on the restitutionary obligations of a 
buyer that invokes its rights under article 46 (2) to require 
the seller to deliver substitute goods.

WHEN INTEREST IS DUE UNDER ARTICLE 84 (1)

2.	 Many decisions have awarded interest under arti-
cle 84 (1) on payments that a seller must refund to a buyer.1 
Such awards have frequently been made against a breaching 
seller in favour of a buyer that has avoided the contract.2 
Interest under article 84 has also been awarded to a breach-
ing buyer who became entitled to a refund of payments when 
the aggrieved seller avoided the contract.3 Article 84 (1) has 
also been found to govern a buyer’s claim for repayment of 
funds that a seller obtained under a bank guarantee for part 
of the price of goods covered by a cancelled contract, even 
though the buyer’s claim was based on principles of appli-
cable national law (because it arose from the seller’s dealing 
with the bank rather than the buyer) and not on restitutionary 
obligations under the Convention: the court reasoned that 
the buyer’s claim, while not based on the CISG, was nev-
ertheless a claim for a refund of the price in a transaction 
governed by the CISG, and thus came within the terms of 
article 84 (1).4 A court has also determined that a buyer is 
entitled to interest under article 84 even though it had not 
made a formal request for such interest in its pleadings.5

RATE OF INTEREST UNDER ARTICLE 84 (1)

3.	 Like article 78, article 84 (1) does not specify the 
rate of interest applicable to awards made under its author-
ity. Many decisions have set the interest rate according to 
the dictates of national law, resulting in the imposition of 
a domestic statutory rate of interest.6 Such decisions often 
invoke choice of law principles to determine the applicable 
national law,7 finding support in article 7 (2) on the view 
that questions regarding the rate of interest fall within the 

Article 84

	 (1)	 If the seller is bound to refund the price, he must also pay interest on it, from the 
date on which the price was paid.

	 (2)	 The buyer must account to the seller for all benefits which he has derived from 
the goods or part of them:

	 (a)	 If he must make restitution of the goods or part of them; or

	 (b)	 If it is impossible for him to make restitution of all or part of the goods or to 
make restitution of all or part of the goods substantially in the condition in which he  
received them, but he has nevertheless declared the contract avoided or required the seller 
to deliver substitute goods.
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which the [buyer] has derived from the goods or part of 
them.”18 It has been stated that it is the seller’s burden to 
prove the amount of benefits for which the buyer must 
account to the seller under article 84 (2).19 In line with this 
principle, an appellate court reversed a lower court’s award 
under article 84 (2) in favour of a seller whom the appeals 
court found had not carried its burden: the seller had shown 
only that the buyer’s customer might in the future avoid its 
contract to purchase the goods in question (furniture that 
proved non-conforming); proof of the possibility that the 
buyer might obtain benefits from its customer’s rescission, 
the court reasoned, was not sufficient to trigger the obliga-
tion to account for benefits under article 84 (2), particularly 
where the amount of the possible benefits was also uncer-
tain.20 The court dismissed the seller’s claim for benefits 
allegedly received by the buyer “because the use of defective 
furniture is not a measurable monetary benefit and would 
thus have to be considered as an imposed benefit.”21 Another 
decision indicated, in passing, that if a buyer had succeeded 
in reselling shoes received under a contract that it avoided, 
the buyer “would have had to account to the seller for any 
profit under article 84 (2) CISG”; this suggested to the court 
that the buyer’s attempt to resell the shoes was merely an 
effort to mitigate the “negative effect for both sides” of the 
shoes’ lack of conformity, and should not be deemed an 
“acceptance” of the shoes as conforming.22

RETURN OF UNJUSTIFIED ENRICHMENT AS A 
GENERAL PRINCIPLE OF THE CONVENTION

7.	 A court has held that “the provision of CISG arti-
cle 84 (2) is the basis for the relevant general principle of 
the Convention which orders the return of the enrichment 
received in case the sales contract is declared avoided at a 
later time.”23

paid (even though the contract price was valued in a different 
currency), and at the exchange rate that was specified in the 
contract for payment of the price to seller.17

ARTICLE 84 (2)

5.	 Article 84 (2) requires a buyer to account to the seller 
for benefits derived from goods that were delivered under 
a contract that was avoided, or from goods that the buyer 
is requiring the seller to replace pursuant to article 46 (2). 
In both situations, the buyer is subject to the seller’s claim 
for restitution of delivered goods. Thus, under article 81 (2), 
a buyer who is party to a contract that has been avoided 
(whether by the buyer or the seller) must make restitution 
of goods received under the contract. Under article 82, fur-
thermore, if a buyer wishes either to avoid the contract or to 
require the seller to deliver substitute goods pursuant to arti-
cle 46 (2), the buyer must make restitution of goods already 
delivered “substantially in the condition in which he received 
them”, unless one of the exceptions in article 82 (2) applies. 
Article 84 (2), in turn, requires the buyer to “account to the 
seller for all benefits which he has derived from the goods 
or part of them” in two situations: whenever the buyer is 
obligated to make restitution of the goods (article 84 (2) (a)); 
and whenever the buyer successfully avoids the contract or 
requires the seller to deliver substitute goods despite being 
unable to make restitution of the original goods substantially 
in the condition in which they were received (i.e., when one 
of the article 82 (2) exceptions from the requirement to make 
restitution applies).

6.	 Article 84 (2) has been the subject of fewer decisions 
than those rendered under article 84 (1). Article 84 (2) has 
been characterized in general as requiring that the buyer 
“account to the seller the exchange value of all benefits 

Notes

	 1 CLOUT Case No. 103 [Arbitration Court of the International Chamber of Commerce, 1993 (Arbitral award No. 6653)]; Cour d’appel 
Paris, France, 6 April 1995, Unilex; Tribunal of International Commercial Arbitration at the Russian Federation Chamber of Commerce and 
Industry, Russian Federation, 15 April 1994 (Arbitral award No. 1/1993), Unilex; Cour d’appel Aix-en-Provence, France, 21 November 
1996, Unilex; CLOUT case No. 253 [Cantone del Ticino Tribunale d’appello, Switzerland, 15 January 1998] (see full text of the decision); 
CLOUT case No. 214 [Handelsgericht des Kantons Zürich, Switzerland, 5 February 1997]; CLOUT case No. 302 [Arbitration Court of the 
International Chamber of Commerce, 1994 (Arbitral award No. 7660)]; Landgericht Landshut, Germany, 5 April 1995, Unilex; Arbitration 
Court of the International Chamber of Commerce, March 1999 (Arbitral award No. 9978), Unilex; CLOUT case No. 136 [Oberlandesgericht 
Celle, Germany, 24 May 1995]; CLOUT case No. 133 [Oberlandesgericht München, Germany, 8 February 1995]; CLOUT case No. 261  
[Berzirksgericht der Sanne, Switzerland, 20 February 1997]; CLOUT case No. 293 [Schiedsgericht der Hamburger freundschaftlichen Arbi-
trage, Germany, 29 December 1998]; China International Economic and Trade Arbitration Commission, People’s Republic of China, 30 Octo-
ber 1991, Unilex, English translation also available on the Internet at www.cisg.law.pace.edu. See also CLOUT case No. 313 [Cour d’appel 
Grenoble, France, 21 October 1999] (indicating that an avoiding buyer was entitled to interest, under article 84, on the price to be refunded 
by the breaching seller, but then declining jurisdiction over case). On the other hand, in lieu of interest under article 84, some courts appear 
to have awarded avoiding buyers damages under article 74 in the amount of foreseeable finance charges that the buyer incurred in order to 
finance payment for the goods. See CLOUT case No. 304 [Arbitration Court of the International Chamber of Commerce, 1994 (Arbitral award  
No. 7531)]; Käräjäoikeus Kuopio, Finland, 5 November 1996, available on the Internet at www.utu.fi, English translation available on the 
Internet at www.cisg.law.pace.edu.
	 2 Tribunal of International Commercial Arbitration at the Russian Federation Chamber of Commerce and Industry, Russian Federation,  
15 April 1994 (Arbitral award No. 1/1993), Unilex; CLOUT case No. 253 [Cantone del Ticino Tribunale d’appello, Switzerland, 15 January 
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icht Landshut, Germany, 5 April 1995, Unilex; Arbitration Court of the International Chamber of Commerce, March 1999 (arbitral award  
No. 9978), Unilex; CLOUT case No. 293 [Schiedsgericht der Hamburger freundschaftlichen Arbitrage, Germany, 29 December 1998]; 
China International Economic and Trade Arbitration Commission, People’s Republic of China, 30 October 1991, Unilex; CLOUT case  
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article 84); CLOUT case No. 90 [Pretura circondariale di Parma, Italy, 24 November 1989] (court applied CISG to transaction and held that 
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	 6 CLOUT case No. 594 [Oberlandesgericht Karlsruhe, Germany 19 December 2002] (see full text of the decision); CLOUT case No. 253 
[Cantone del Ticino Tribunale d’appello, Switzerland, 15 January 1998] (see full text of the decision); CLOUT case No. 302 [Arbitration 
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Section VI of Part III, Chapter V

Preservation of the goods (articles 85-88)

OVERVIEW

1.	 Parties to a contract governed by the Convention will 
sometimes find themselves justifiably in possession or  
control of goods that should be in the hands of the other 
party. A seller may find himself in such a situation if a 
buyer refuses to make payment and the seller therefore 
withholds delivery, or if the buyer simply refuses to take 
delivery. A buyer may end up in similar circumstances if he 
has received delivery and thereafter either avoids the con-
tract (meaning that the goods are to be restored to the seller 
as provided in articles 81 (2) and 82) or demands substitute 
goods under article 45 (2) (requiring the buyer to return  
the original delivery as provided in article 82). The first  
two provisions of Section VI of Part III, Chapter V— 
articles 85 and 86—require such a buyer or seller to take 
reasonable steps to preserve the goods in its possession, 
although these provisions also give the preserving party 
the right to retain the goods until the other side reimburses 
the costs of preservation. The remaining two provisions 
of the section refine the rules on preserving goods. Arti- 
cle 87 provides that storing the goods in a third par-
ty’s warehouse at the other side’s expense (provided that 
expense is “not unreasonable”) is one proper method of 
preservation. Article 88 gives a preserving party the right 
(or even the obligation), in specified circumstances, to sell 
the goods and to retain the reasonable costs of preservation 
out of the proceeds.

RELATION TO OTHER PARTS OF  
THE CONVENTION

2.	 The provisions of Section VI are closely connected to, 
and interact in important ways with, the Convention’s rules 
on avoidance of contract, particularly those in Part III, Chap-
ter V, Section V, “Effects of avoidance” (articles 81-84). As 
applied to buyers, the rules of chapter VI also have a close 
relationship to the article governing the right to demand sub-
stitute goods (article 46 (2)). Thus, because avoidance of the 
contract relieves a seller of its responsibility to deliver the 
goods to the buyer (see article 81 (1)), avoidance presuma-
bly also relieves the seller of any obligation under article 85 
to preserve goods that are in its hands;1 as a result, naturally, 
an avoiding seller also cannot invoke the rules and rights in 
articles 87 and 88 that accompany the obligation to preserve. 
Conversely, a buyer is obligated to preserve goods under 
article 86 only if it intends to “reject” them, and this appears 
to occur only if the buyer avoids the contract or requires the 
seller to deliver substitute goods under article 46 (2). Thus 
in the case of buyers, the obligation of preservation (as well 
as the accompanying rules and rights in articles 87 and 88) 
are triggered only if the buyer avoids or demands substitute 
goods.

3.	 Under certain provisions of Section VI a party obli-
gated to preserve goods has a right to recover from the 
other side, who is the beneficiary of such preservation, the 
expenses incurred in preserving the goods. See articles 85, 
86 (1) and 88 (3). The right to recover the expenses of pres-
ervation has been connected, in case law, with the right to 
recover damages under article 74.2 

Notes

 	 1 After avoidance, the goods effectively belong to the seller, and the seller has a financial interest in preserving them. The legal obligation to 
preserve imposed by article 85, however, is presumably eliminated: it makes no sense for the seller to owe the buyer an obligation to preserve 
the seller’s own goods that, because of the avoidance, will not be transferred to the buyer.
	 2 See CLOUT case No. 304 [Arbitration Court of the International Chamber of Commerce, 1994 (Arbitral award No. 7531)] (awarding 
damages under article 74 for expenses incurred to preserve goods under articles 86, 87 and 88 (1)).
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SELLER’S RIGHT TO RETAIN GOODS UNTIL  
REIMBURSED FOR REASONABLE EXPENSES  

OF PRESERVATION

3.	 A number of decisions have held breaching buyers lia-
ble for expenses incurred by an aggrieved seller to preserve 
the goods. Thus it has been held that the costs of storing 
and insuring goods for a reasonable period after the buyer 
improperly refused delivery were recoverable under arti- 
cle 85.3 Decisions awarding seller the costs of preserving 
goods usually (although not always) cite article 85 in support 
of the award,4 but they frequently characterize the award as 
damages recoverable under article 74 CISG.5 One court has 
stated that “when applying the CISG, the [buyer’s] duty to 
pay damages is based on article 74, in part also on article 85.”6 
The preservation costs for which sellers have successfully 
claimed reimbursement have generally been incurred after the 
buyer unjustifiably refused to take delivery,7 although in one 
case they were incurred after the buyer failed to open a letter 
of credit required by the sales contract.8 In several cases, an 
award to cover the seller’s expenses for preserving the goods 
was made only after the tribunal expressly determined the 
costs were reasonable,9 and in one case reimbursement for 
part of the seller’s preservation expenses was denied because 
they were not reasonably incurred.10 Where the seller was in 
breach and the buyer properly avoided the contract, however, 
it was found that the prerequisites for the seller to claim reim-
bursement, under either article 74 or article 85, for expenses 
of storing and reselling the goods were not met because the 
buyer did not breach its obligations to pay the price or take 
delivery; the seller’s claim was therefore denied.11 And even 
where a buyer was found liable for seller’s costs of storing 
the goods in a warehouse, an arbitral tribunal denied seller’s 
claim for damage to the goods resulting from prolonged stor-
age, because risk of loss had not passed to the buyer under 
applicable rules.12 Finally, the principle of the second sentence 
of article 85 that, in proper circumstances, a seller can retain 
goods until reimbursed for the reasonable costs of preserving 
them has also been invoked to support the idea that, unless 
otherwise agreed, a seller is not obligated to make delivery 
until the buyer pays the price.13

OVERVIEW

1.	 Article 85 creates both an obligation and a right, appli-
cable to sellers that have retained possession or control of 
goods either because the buyer has delayed taking deliv-
ery or because the buyer has failed to make a payment due  
concurrently with delivery. Under the first sentence of  
article 85, such a seller must “take such steps as are reason-
able in the circumstances” to preserve the goods. Under the 
second sentence of article 85, such a seller has the right to 
retain the goods until the buyer reimburses the seller’s rea-
sonable expenses of preservation. Article 85 has been cited 
in relatively few decisions, most of which have focused on 
the seller’s right to reimbursement for the expenses of pre-
serving the goods.

SELLER’S OBLIGATION TO  
PRESERVE GOODS

2.	 A number of decisions have dealt with the seller’s obli-
gation to preserve goods under article 85. That obligation 
has been invoked to justify a seller’s actions after a buyer 
demanded that a seller stop making deliveries of trucks cov-
ered by a contract for sale: an arbitral tribunal stated that, 
because the buyer unjustifiably refused delivery, the seller 
had the right to take reasonable steps toward preserving the 
goods, including depositing them in a warehouse.1 In another 
proceeding, a buyer sought interim relief in the form of an 
order preventing the seller from selling a key component 
of industrial machinery. The seller had retained the com-
ponent after the buyer failed to make full payment for the 
machinery, and the seller planned to transfer the machinery 
to another warehouse and resell it. Because the proceeding 
focused on interim relief, the court applied the national law 
of the forum rather than the CISG, holding that the seller 
could move the goods to a new warehouse, but (despite 
article 87 of the Convention) it would have to advance 
the warehouse expenses itself, and (despite article 88  
of the Convention) it would be restrained from exporting or 
reselling the component.2

Article 85

	 If the buyer is in delay in taking delivery of the goods or, where payment of the price 
and delivery of the goods is to be made concurrently, if he fails to pay the price, and the 
seller is either in possession of the goods or otherwise able to control their disposition, the 
seller must take such steps as are reasonable in the circumstances to preserve them. He is 
entitled to retain them until he has been reimbursed his reasonable expenses by the buyer.

Notes

	 1 CLOUT case No. 141 [Tribunal of International Commercial Arbitration at the Russian Federation Chamber of Commerce and Industry, 
Russian Federation, 25 April 1995 (Arbitral award No. 192/1994)].
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	 2 CLOUT case No. 96 and No. 200 [Tribunal cantonal de Vaud, Switzerland, 17 May 1994] (both abstracts dealing with the same case).
	 3 Hof van Beroep Antwerpen, Belgium, 24 April 2006 (GmbH Lothringer Gunther Grosshandelsgesellschaft für Bauelemente und Holz
werkstoffe v. NV Fepco International), English translation available on the Internet at www.cisg.law.pace.edu.
	 4 See CLOUT case No. 361 [Oberlandesgericht Braunschweig, Germany, 28 October 1999] (citing article 85 and awarding the seller’s costs 
for cold storage of meat) (see full text of the decision); Arbitration Court of the International Chamber of Commerce, August 1998 (Arbitral 
award No. 9574), Unilex (citing article 85 and awarding the seller’s costs for storing and transporting equipment and spare parts); CLOUT 
case No. 141 [Tribunal of International Commercial Arbitration at the Russian Federation Chamber of Commerce and Industry, Russian 
Federation, 25 April 1995 (Arbitral award No. 192/1994)] (citing article 85 and awarding the seller’s costs for storing trucks in warehouse); 
CLOUT case No. 104 [Arbitration Court of the International Chamber of Commerce, 1993 (Arbitral award no. 7197)] (citing article 85 
and awarding the seller’s costs for storing goods in a warehouse). But see Tribunal of International Commercial Arbitration at the Russian  
Federation Chamber of Commerce and Industry, Russian Federation, 9 September 1994 (Arbitral award No. 375/1993), Unilex (apparently 
not citing article 85 when awarding seller’s costs for storing goods). See also U.S. District Court, Eastern District of California, United States, 
19 May 2008 (The Rice Corporation v. Grain Board of Iraq), available on the Internet at www.cisg.law.pace.edu (without citing article 85, 
court finds that “the Convention require[s] the seller of goods to take all reasonable steps to preserve the cargo where the buyer has delayed 
taking delivery of the goods, [and] permits the seller to store the goods at the expense of the buyer, . . .”); CLOUT case No. 96 and No. 200 
[Tribunal cantonal de Vaud, Switzerland, 17 May 1994] (both abstracts dealing with the same case) (citing article 85, but applying the national 
law of the forum to deny seller an interim order requiring the buyer to pay the costs of transporting the goods to a new warehouse) (see full 
text of the decision).
	 5 See CLOUT case No. 361 [Oberlandesgericht Braunschweig, Germany, 28 October 1999] (see full text of the decision); CLOUT case  
No. 104 [Arbitration Court of the International Chamber of Commerce, 1993 (Arbitral award No. 7197)] (see full text of the decision).
	 6 CLOUT case No. 361 [Oberlandesgericht Braunschweig, Germany, 28 October 1999] (see full text of the decision).
	 7 Hof van Beroep Antwerpen, Belgium, 24 April 2006 (GmbH Lothringer Gunther Grosshandelsgesellschaft für Bauelemente und  
Holzwerkstoffe v. NV Fepco International), English translation available on the Internet at www.cisg.law.pace.edu; CLOUT case No. 141 
[Tribunal of International Commercial Arbitration at the Russian Federation Chamber of Commerce and Industry, Russian Federation,  
25 April 1995 (Arbitral award No. 192/1994)]; CLOUT case No. 361 [Oberlandesgericht Braunschweig, Germany, 28 October 1999] (see full 
text of the decision); Arbitration Court of the International Chamber of Commerce, August 1998 (Arbitral award No. 9574), Unilex; Tribunal 
of International Commercial Arbitration at the Russian Federation Chamber of Commerce and Industry, Russian Federation, 9 September 
1994 (Arbitral award No. 375/1993), Unilex.
	 8 CLOUT case No. 104 [Arbitration Court of the International Chamber of Commerce, 1993 (Arbitral award No.7197)] (see full text of the 
decision).
	 9 Hof van Beroep Antwerpen, Belgium, 24 April 2006 (GmbH Lothringer Gunther Grosshandelsgesellschaft für Bauelemente und  
Holzwerkstoffe v. NV Fepco International), English translation available on the Internet at www.cisg.law.pace.edu (awarding reimbursement 
for the cost of storing and insuring the goods to the extent such costs were reasonably incurred); CLOUT case No. 141 [Tribunal of Interna-
tional Commercial Arbitration at the Russian Federation Chamber of Commerce and Industry, Russian Federation, 25 April 1995 (Arbitral 
award No. 192/1994)]; CLOUT case No. 361 [Oberlandesgericht Braunschweig, Germany, 28 October 1999] (see full text of the decision); 
Tribunal of International Commercial Arbitration at the Russian Federation Chamber of Commerce and Industry, Russian Federation, 9 Sep-
tember 1994 (Arbitral award No. 375/1993), Unilex.
	 10 Hof van Beroep Antwerpen, Belgium, 24 April 2006 (GmbH Lothringer Gunther Grosshandelsgesellschaft für Bauelemente und  
Holzwerkstoffe v. NV Fepco International), English translation available on the Internet at www.cisg.law.pace.edu.
	 11 CLOUT case No. 293 [Schiedsgericht der Hamburger freundschaftlichen Arbitrage, Hamburg, Germany, 29 December 1998] (see full 
text of the decision).
	 12 CLOUT case No. 104 [Arbitration Court of the International Chamber of Commerce, 1993 (Arbitral award No.7197)] (see full text of the 
decision).
	 13 CLOUT case No. 96 and No. 200 [Tribunal cantonal de Vaud, Switzerland, 17 May 1994] (both abstracts dealing with the same case) 
(see full text of the decision).
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Article 86

	 (1)	 If the buyer has received the goods and intends to exercise any right under the 
contract or this Convention to reject them, he must take such steps to preserve them as are 
reasonable in the circumstances. He is entitled to retain them until he has been reimbursed 
his reasonable expenses by the seller.

	 (2)	 If goods dispatched to the buyer have been placed at his disposal at their desti-
nation and he exercises the right to reject them, he must take possession of them on behalf  
of the seller, provided that this can be done without payment of the price and without  
unreasonable inconvenience or unreasonable expense. This provision does not apply if 
the seller or a person authorized to take charge of the goods on his behalf is present at the 
destination. If the buyer takes possession of the goods under this paragraph, his rights and 
obligations are governed by the preceding paragraph.

OVERVIEW

1.	 Article 86 governs a buyer’s obligation to preserve 
goods if the goods are subject to the buyer’s control and the 
buyer intends to reject them. Article 86 (1) closely parallels 
for buyers the provisions of article 85 applicable to sellers: 
article 86 (1) imposes a duty on a buyer who has received 
goods and intends to reject them to take such steps to pre-
serve them as are reasonable in the circumstances.1 Further-
more, article 86 (1) gives a rejecting buyer a right to retain 
rejected goods until the seller reimburses reasonable preser-
vation expenses. If a buyer who intends to reject goods has 
not “received” them within the meaning of article 86 (1), but 
the goods have nevertheless reached their destination and 
been placed at the buyer’s disposition, article 86 (2) requires 
the buyer to take possession of the goods “on behalf of the 
seller.” A buyer that takes possession under these circum-
stances is subject to the rights and obligations relating to 
preservation provided for in article 86 (1).

APPLICATIONS

2.	 Article 86 has been cited or involved in a small num-
ber of decisions. Most of those decisions have focused on 
a buyer’s claim for the recovery of expenses of preserving 
goods that it wished to reject.2 Thus article 86 has been 
invoked as the basis for a buyer’s recovery of the cost 

of preserving delivered goods after the buyer justifiably 
avoided the contract.3 On the other hand, costs incurred 
by the buyer, after timely and proper avoidance, for stor-
ing rejected air conditioner compressors were treated as 
damages recoverable under article 74, without citation of 
article 86.4 A buyer’s failure to meet its obligation under 
article 86 (1) to take reasonable steps to preserve a ship-
ment of non-conforming chemicals (as well as its failure 
to sell the chemicals as required by article 88 (1)) caused 
a court to deny, in large part, the buyer’s claim for the 
expenses of nearly three years of warehousing the goods.5 
Where defective steel plates rejected by a buyer were kept 
in the warehouse of a sub-buyer, the buyer was held not to 
be entitled to recover preservation expenses from the seller 
unless and until such expenses were settled and paid over 
to the sub-buyer.6 Where a buyer unjustifiably demanded 
that the seller stop delivering the goods, and the buyer did 
not qualify for an exemption for non-performance under 
article 79 CISG, its claim for the costs of storing goods that 
the seller delivered was denied.7 Finally, a buyer who alleg-
edly received “excess” goods beyond the quantity called 
for in the contract was found to have an obligation either 
to return them or pay for them; in response to the buyer’s 
argument that article 86 (1) permits a buyer to retain goods 
that it intends to reject until the seller reimburses the buy-
er’s expenses of preserving them, the court noted that the 
buyer had not come forward with any allegation that it had 
incurred such expenses.8

Notes

	 1 As was the case with the seller’s article 85 obligation to preserve goods, a rejecting buyer’s duty of preservation is further elaborated in 
article 87 (which permits goods to be preserved by being deposited in a warehouse at the other party’s expense) and article 88 (which in cer-
tain circumstances permits—or even requires—goods to be sold by the party obligated to preserve them). See CLOUT case No. 1153 [Higher 
Court (Appellate Court) in Ljubljana, Slovenia, 14 December 2005] (Door and door jamb case), English translation available on the Internet at  
www.cisg.law.pace.edu (where a seller did not wish to take back delivered goods (doors and door jambs) after the buyer had properly avoided the 
contract, the court, citing article 88 (1) (but not article 86), held that the buyer properly resold the goods in order to reduce storage costs); CLOUT 
case No. 489 [Appellate Court of Barcelona, Spain, 11 March 2002] (G & D Iberica S.A. v. Cardel), English translation available at www.cisg.
law.pace.edu, where the court applied domestic law that allowed the deposit of the goods with the court for the benefit of the seller, suggesting 
that that under articles 86 and 87 CISG depositing the goods with the court may also be carried out for the benefit of the buyer.
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	 2 High People’s Court of Zhejiang Province, People’s Republic of China, 20 August 2014, (Grand Resources Group Co. Ltd v. STX Corp.) 
(2014) Zhe Shang Wai Zhong Zi No. 48 Civil Judgment, available on the Internet at www.ccmt.org.cn; CLOUT case No. 867 [Tribunale di 
Forlí, Italy, 11 December 2008 (Mitias v. Solidea S.r.l)], English translation available on the Internet at www.cisg.law.pace.edu (allowing the 
buyer to recover the reasonable costs of storing goods after properly avoiding the contract; citing article 85 rather than article 86). But see 
CLOUT case No. 594 [Oberlandesgericht Karlsruhe, Germany 19 December 2002], where the court noted that the buyer’s obligation under 
article 86 to take reasonable steps to preserve goods was limited to periods when the goods were in the buyer’s possession, and did not impose 
on the buyer responsibility for transporting non-conforming goods back to a seller who had agreed to remedy the lack of conformity (see full 
text of the decision).
	 3 High People’s Court of Zhejiang Province, People’s Republic of China, 20 August 2014, (Grand Resources Group Co. Ltd v. STX Corp.) 
(2014) Zhe Shang Wai Zhong Zi No. 48 Civil Judgment, available on the Internet at www.ccmt.org.cn; CLOUT case No. 867 [Tribunale di 
Forlí, Italy, 11 December 2008 (Mitias v. Solidea S.r.l)], English translation available on the Internet at www.cisg.law.pace.edu (allowing the 
buyer to recover the reasonable costs of storing goods after properly avoiding the contract; citing article 85 rather than article 86); CLOUT 
case No. 304 [Arbitration Court of the International Chamber of Commerce, 1994 (Arbitral award No. 7531)].
	 4 CLOUT case No. 85 [U.S. District Court, Northern District of New York, United States, 9 September 1994] (characterizing recovery 
of preservation costs as “consequential damages”), affirmed in relevant part in CLOUT case No. 138 [U.S. Court of Appeals (2nd Circuit), 
United States, 6 December 1993, 3 March 1995] (characterizing recovery of preservation costs as “incidental damages”) (see full text of the 
decision).
	 5 China International Economic and Trade Arbitration Commission, People’s Republic of China, 6 June 1991, Unilex, English translation 
available on the Internet at www.cisg.law.pace.edu.
	 6 High People’s Court of Zhejiang Province, People’s Republic of China, 20 August 2014, (Grand Resources Group Co. Ltd v. STX Corp.) 
(2014) Zhe Shang Wai Zhong Zi No. 48 Civil Judgment (the buyer was effectively ordered to pay such expenses to the sub-buyer as it was 
held to be bound to return the goods to the seller at the sub-buyer’s warehouse), available on the Internet at www.ccmt.org.cn.
	 7 Bulgarian Chamber of Commerce and Industry, Bulgaria, 12 February 1998 (Arbitral award No. 11/1996) (Steel ropes case), English 
translation available on the Internet at www.cisg.law.pace.edu.
	 8 CLOUT case No. 155 [Cour de cassation, France, 4 January 1995] (see full text of the decision).
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were reasonable, the tribunal awarded seller compensation for 
those expenses.2 Similarly, article 87 has been cited in support 
of a buyer’s recovery of the cost of storing delivered goods in 
a warehouse after the buyer justifiably avoided the contract.3 
Another arbitral tribunal held a breaching buyer liable for the 
seller’s costs of storing the goods in a warehouse; however, 
the tribunal denied the seller’s claim for damage to the goods 
resulting from prolonged storage because risk of loss had not 
passed to the buyer under applicable rules.4 Where the buyer 
had properly avoided the contract, a tribunal denied the sell-
er’s claim under article 87 (and article 85) for reimbursement 
of the expenses of warehousing the goods on the grounds 
that the buyer did not breach its obligations.5 An avoiding  
buyer’s costs of warehousing rejected air conditioner com-
pressors have also been treated as damages recoverable under 
article 74, without any reference to article 87.6 In a case where 
a buyer sought interim relief to prevent re-sale of a key com-
ponent of industrial machinery, which the seller had retained 
after the buyer failed to make full payment, the court held 
that the seller was entitled to move the component to a ware-
house, but the seller would itself have to advance the storage 
expenses because article 87 could not be relied upon in a pro-
ceeding involving interim measures of protection.7 Another 
court referred to articles 86 and 87 in determining that a buyer 
who is bound to take steps to preserve the goods may deposit 
such goods with the court.8

OVERVIEW

1.	 In certain circumstances, CISG imposes upon sellers 
(article 85) and buyers (article 86) an obligation to take rea-
sonable steps to preserve goods that are within the party’s 
possession or control, along with a right to retain the goods 
until the party is reimbursed its expenses of preservation. 
Article 87 specifies one means by which a party can fulfil 
its obligation to preserve goods: it can store the goods in a 
third party’s warehouse “at the expense of the other party 
provided that the expense incurred is not unreasonable”.

APPLICATION

2.	 Only a small number of decisions, generally involving a 
party’s claim for reimbursement of the costs of storing goods 
in a warehouse, have applied article 87. Thus a buyer who 
had resold and delivered defective steel plates when avoid-
ing the contract was held to have taken reasonable steps to 
preserve the goods as they were kept safely in the warehouse 
of the sub-buyer.1 Where a buyer refused to take delivery of 
trucks and the seller deposited them in a warehouse (before 
eventually reselling them to another buyer), an arbitral tribu-
nal found that the seller’s actions were justified under arti-
cles 85 and 87; after determining that the warehousing costs 

Article 87

	 A party who is bound to take steps to preserve the goods may deposit them in a  
warehouse of a third person at the expense of the other party provided that the expense 
incurred is not unreasonable.

Notes

	 1 High People’s Court of Zhejiang Province, People’s Republic of China, 20 August 2014, (Grand Resources Group Co. Ltd v. STX Corp.) 
(2014) Zhe Shang Wai Zhong Zi No 48 Civil Judgment, available on the Internet at www.ccmt.org.cn.
	 2 CLOUT case No. 141 [Tribunal of International Commercial Arbitration at the Russian Federation Chamber of Commerce and Industry, 
Russian Federation, 25 April 1995 (Arbitral award No. 192/1994)].
	 3 CLOUT case No. 304 [Arbitration Court of the International Chamber of Commerce, 1994 (Arbitral award No. 7531)] (see full text of  
the decision).
	 4 CLOUT case No. 104 [Arbitration Court of the International Chamber of Commerce, 1993 (Arbitral award No. 7197)] (see full text of  
the decision).
	 5 CLOUT case No. 293 [Schiedsgericht der Hamburger freundschaftlichen Arbitrage, Germany, 29 December 1998] (see full text of  
the decision).
	 6 CLOUT case No. 85 [U.S. District Court, Northern District of New York, United States, 9 September 1994] (characterizing recovery of 
preservation costs as “consequential damages” recoverable under article 74) (see full text of the decision), affirmed in relevant part in CLOUT 
case No. 138 [U.S. Court of Appeals ( 2nd Circuit), United States, 6 December 1993, 3 March 1995] (characterizing recovery of preservation 
costs as “incidental damages”) (see full text of the decision).
	 7 CLOUT case No. 96 and No. 200 [Tribunal cantonal de Vaud, Switzerland, 17 May 1994] (both abstracts dealing with the same case)  
(see full text of the decision).
	 8 CLOUT case No. 489 [Appellate Court of Barcelona, Spain, 11 March 2002] (G & D Iberica S.A. v. Cardel), English translation available 
at www.cisg.law.pace.edu. The court applied domestic law that allowed the deposit of the goods with the court for the benefit of the seller, 
suggesting that that under articles 86 and 87 CISG depositing the goods with the court may also be carried out for the benefit of the buyer.
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Article 88

	 (1)	 A party who is bound to preserve the goods in accordance with article 85 or 86 
may sell them by any appropriate means if there has been an unreasonable delay by the 
other party in taking possession of the goods or in taking them back or in paying the price 
or the cost of preservation, provided that reasonable notice of the intention to sell has been 
given to the other party.

	 (2) 	 If the goods are subject to rapid deterioration or their preservation would involve 
unreasonable expense, a party who is bound to preserve the goods in accordance with  
article 85 or 86 must take reasonable measures to sell them. To the extent possible he must 
give notice to the other party of his intention to sell.

	 (3)	 A party selling the goods has the right to retain out of the proceeds of sale an 
amount equal to the reasonable expenses of preserving the goods and of selling them.  
He must account to the other party for the balance.

OVERVIEW

1. 	 Under article 88, a party who is required by either arti-
cle 85 or article 86 to preserve the goods for the other side may 
be entitled or even required to sell the goods to a third party.

ARTICLE 88 (1): A PRESERVING PARTY’S OPTION 
TO SELL THE GOODS TO A THIRD PARTY

2.	 It has been held in several decisions that a party bound 
to preserve goods is entitled under article 88 (1) to sell 
them to a third party. Where a buyer refused to take deliv-
ery of trucks that it had contracted to purchase, triggering 
the seller’s obligation to preserve the goods under article 
85, the seller was held to have the right to resell them at the 
market price when the buyer continued to refuse delivery.1 
In another case, the buyer was found to have the right to 
sell scaffold fittings when, after the goods were delivered, 
the buyer rightfully avoided the contract, thus assuming the 
obligation to preserve the goods on behalf of the seller pur-
suant to article 86, and the seller refused to take the goods 
back.2 And where a seller did not wish to take back deliv-
ered goods (doors and door jambs) after the buyer had prop-
erly avoided the contract, the court, citing article 88 (1),  
held that the buyer properly resold the goods in order to 
reduce storage costs.3 In another decision, a buyer had 
rightfully avoided a contract for jeans that proved non- 
conforming, and on 22 September 1993 the buyer made the 
jeans available to the seller for their return, but the seller 
did not take them back; the court approved the buyer’s 
sale of the goods, which took place between April 1995 
and November 1996.4 The court also approved the buy-
er’s actions in disposing of a portion of the jeans that were 
infected with fungus; the buyer had resold them through 
“special sales” of second-quality goods, and the seller had 
been notified that the buyer would initiate the sale in order 
to recoup its costs unless the seller suggested another solu-
tion.5 Where a buyer’s refusal to pay the purchase price 

or to take delivery of the goods amounted to a breach of 
contract, a court held that the seller was entitled to stop 
delivery of the goods and to take measures to mitigate the 
loss by reselling the goods.6

3. 	 In another decision, which was reached under applica-
ble domestic law but which the tribunal justified by refer-
ence to article 88 of the CISG, an arbitral tribunal approved 
a party’s decision to dispose of some of the goods while 
reselling the remainder; the seller had withheld delivery of 
equipment because the buyer refused to make payment, and 
the tribunal asserted that the seller’s “right to sell undeliv-
ered equipment in mitigation of its damages is consistent 
with recognized international law of commercial contracts. 
The conditions of article 88 of the Convention are all satis-
fied in this case: there was unreasonable delay by the buyer 
in paying the price and the seller gave reasonable notice of 
its intention to sell.”7 Specifically, the tribunal found that 
the seller proved it had made reasonable efforts in reselling 
the goods by showing that it had sought buyers all over the 
world, also offering a reasonable explanation as to why the 
goods did not fetch as much as the original contract price. 
The seller also demonstrated that it had used its best efforts 
to resell the goods by showing that the part of the equipment 
the seller decided to scrap could not be resold. With respect 
to notice, the seller had informed the buyer of its intention 
to resell, and although it had not notified the buyer of its 
intention to scrap some the equipment, the buyer had never 
responded to the sales notices. It was clear that the buyer was 
not genuinely interested in receiving delivery of the goods 
and had not been prejudiced.8 Failure to satisfy the notice 
required by article 88  (1), however, has been cited to jus-
tify a court’s rejection of a freight forwarder’s argument that 
article 88 supported its claim to ownership of goods that it 
was supposed to deliver to the buyer.9 On the other hand, a 
court has held that a seller satisfied the notice requirement of 
article 88 (1) when it attempted to communicate its intention 
to resell to the buyer by fax (and by telephone): the fax was 
sent to the correct number (and thus, under article 27, was 
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payment was found not to be obligated to sell the goods 
under article 88 (2) “because the meat in question could be  
preserved through freezing, because the cost of such pres-
ervation did not exceed 10 per cent of the value of the 
meat, and because the decrease in prices in venison to be 
expected after the Christmas holidays does not constitute 
a deterioration” in the meaning of article 88 of the Con-
vention.18 In another case, the seller allowed part of the 
goods, which were subject to rapid deterioration, to spoil, 
and gave the rest away to charitable organizations, with-
out furnishing any evidence of inability to resell the goods; 
the court found that, having failed in its duty to resell, the 
seller was entitled to recover only 25 per cent of the con-
tract price.19

ARTICLE 88 (3): DISPOSITION OF THE  
PROCEEDS OF SALE

6.	 Several decisions have dealt with the allocation of 
the proceeds of a sale under article 88. According to arti-
cle 88 (3), a party that has sold goods pursuant to article 88 
has the right to retain from the sale proceeds “an amount 
equal to the reasonable expenses of preserving the goods 
and selling them,” but is bound to “account to the other 
party for the balance.” In one case an arbitral tribunal, 
applying domestic law but also supporting its decision by 
reference to article 88 (3), found that an aggrieved seller 
who had justifiably resold the goods to a third party could 
deduct from sale proceeds the expenses it incurred in car-
rying out the sale, with the balance to be credited against 
the buyer’s liability under the contract; the tribunal found 
that the seller had adequately documented and proved such 
costs, and the buyer had not substantiated its objections 
to the documentation.20 Similarly, a seller who justifiably 
resold goods that the buyer had refused to receive was held 
entitled to be reimbursed for the expenses of “eliminating 
the defects in the goods, which arose at the time of storage, 
since without eliminating such defects the [seller] would 
have not been able to sell the goods.”21 A buyer who right-
fully avoided the contract and justifiably sold the goods 
after the seller refused to take them back was found to have 
submitted exhibits that adequately documented the total 
profit the buyer gained from the sale, and the seller had not 
made specific objection to the documentation; the buyer, 
however, was denied the right to deduct other expenses 
(agent costs and carriage costs) because it failed to prove it 
was entitled to such deductions.22 In the same decision, fur-
thermore, the court found that the breaching seller’s claim 
under article 88 (3) for the balance of the sale proceeds was 
subject to set-off by the buyer’s claim for damages under 
articles 45 and 74; although article 88 (3) refers only to a 
selling party’s right to deduct reasonable costs of preserv-
ing and selling the goods from the sale proceeds, the court 
suggested that CISG contained a general principle within 
the meaning of article 7 (2) that permitted reciprocal claims 
arising under CISG (here, the buyer’s claims for damages 
and the seller’s claim for the balance of the sale proceeds) 
to be offset; the court refused, however, to settle whether 
the buyer’s right to set off its damage claim against its lia-
bility for the balance of the sale proceeds derived directly 
from CISG or from the applicable domestic law that led to 
the same result.23

effective even if it did not arrive), and the 14 days the seller 
gave the buyer to take delivery of the goods was reasonable 
under article 88 (1).10

4.	 Other decisions have suggested limits to the authori-
zation to resell given by article 88 (1). Thus where a seller 
had withheld delivery of one component of machinery 
because the buyer had paid only part of the price, and the 
buyer sought interim relief seeking to prevent the seller 
from selling the component to any third party, the court 
recognized that article 88 (1) would authorize the seller to 
sell the goods if the buyer had unreasonably delayed pay-
ing the price.11 However, the court issued the order against 
resale on the grounds that it was not bound by article 88 
of CISG in an action for interim relief.12 An arbitral tribu-
nal found that a seller was authorized to resell undelivered 
goods under article 88 (1) (and thus to recover the expenses 
of preserving and reselling the goods) only if the buyer had 
breached its obligation to pay the sale price or take deliv-
ery. In the case at hand it was the seller who fundamentally 
breached and the buyer that rightfully avoided the contract; 
thus the tribunal concluded that the seller was not entitled 
to proceed under article 88 (1).13 Another court held that the 
buyer was not entitled to sell the goods under article 88 (1)  
(unless it could do so at a price higher than the contract 
price with the seller) where the seller, in response to the 
buyer’s notice of non-conformity, had sought return of the 
goods.14 In another case, a court held that the seller was 
entitled to resell the goods where the buyer, based on an 
improper rejection of the goods, had unreasonably delayed 
acceptance of the goods.15

ARTICLE 88 (2): A PRESERVING PARTY’S 
OBLIGATION TO TAKE REASONABLE MEASURES 

TO SELL THE GOODS TO A THIRD PARTY

5.	 The article 88 (2) obligation to take reasonable meas-
ures to resell goods, which is imposed on a party required 
to preserve goods under article 85 or 86 if the goods are 
subject to rapid deterioration or their preservation would 
involve unreasonable expense, was deemed violated where 
an aggrieved buyer deposited goods that it had received 
under an avoided contract (and was attempting to return to 
the seller) in a warehouse, where they remained for almost 
three years accumulating storage charges: an arbitral tri-
bunal concluded that the buyer had failed to meet its arti- 
cle 88 (2) resale obligation, which was triggered when the 
storage fees (eventually totalling almost the contract price 
for the goods) reached unreasonable levels; as a result of the 
buyer’s violation of article 88 (2), the tribunal denied the  
greater part of the buyer’s claim against the seller for the 
expenses of preservation.16 On the other hand, several deci-
sions have involved circumstances that were deemed not to 
trigger an obligation to attempt to resell goods under arti-
cle 88 (2). Thus in issuing an interim order forbidding an 
aggrieved seller from reselling a key component of indus-
trial machinery, which the seller had retained because of 
the buyer’s failure to pay the full contract price, the court 
noted that article 88 (2) would not require the seller to sell 
the component because it was not subject to rapid dete-
rioration.17 And an aggrieved seller that rightfully with-
held delivery of venison when the buyer refused to make 
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OVERVIEW

1.  Part IV is the last division of the Convention. It contains what can be characterized as the public international law  
provisions of the Convention—i.e., provisions directed primarily to the sovereign states that are or may become Contract-
ing States to the Convention. The provisions of Part IV address the following matters: the designated depositary for the 
Convention (article 89); the relationship between the Convention and other international agreements containing “provisions 
concerning the matters governed by this Convention” (article 90); signature, ratification, acceptance and approval of, and 
accession to, the Convention (article 91); declarations that a Contracting State is not bound by Part II or by Part III of the 
Convention (article 92); declarations with respect to territorial units of a Contracting State (federal state clause) (article 93); 
declarations excluding application of the Convention to contracts of sale between states with “the same or closely related 
legal rules on matters governed by this Convention” (article 94); declarations that a Contracting State is not bound by  
article 1 (1) (b) of the Convention (article 95); declarations that Convention rules which dispense with requirements of 
written form do not apply when a party is located in a declaring Contracting State (article 96); the process for making and 
withdrawing a declaration, and the effective date thereof (article 97); limiting permitted declarations to those expressly 
authorized in the Convention (article 98); when the Convention enters into force with respect to a Contracting State (effec-
tive date), and denunciation of predecessor conventions (article 99); the timing of contracts of sale and offers therefor in 
relation to application of the Convention (article 100); denunciation of the Convention (article 101).
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articles 76-80. Article 77 (1) of the Law of Treaties lists the 
functions of the depositary. 

3.	 Obligations and functions of the depositary are per-
formed by: Depositary Functions of the Treaty Section, 
Office of Legal Affairs, United Nations, New York, NY 
10017. 

4.	 The depositary has published rectifications of 
the authentic Arabic and Russian text versions of the 
Convention.1

5.	 Court decisions and arbitral awards referring to arti- 
cle 89 have not been identified. 

OVERVIEW

1.	 Consistent with the custom for conventions prepared 
by the United Nations, article 89 designates the Secretary- 
General of the United Nations as the depositary. This  
article does not describe the duties of the Secretary-General; 
however, the Convention does provide for the functions 
and obligations of the depositary in other articles, including  
articles 91 (4), 93 (2), 97 (2) and (4), 99 (2) and (6), and  
101 (1) and (2). 

2.	 The depositary’s obligations are also listed in Part VII 
(Depositaries, Notifications, Corrections and Registration) 
of the Vienna Convention on the Law of Treaties (1969), 

Article 89

	 The Secretary-General of the United Nations is hereby designated as the depositary 
for this Convention.

Notes

 	 1 Depositary notification C.N.862.1998.TREATIES-5 of 19 February 1999 (procès-verbal of rectification of the authentic Arabic text); 
C.N.233.2000.TREATIES-2 of 27 April 2000 (rectification of the Russian authentic text); and C.N.1075.2000.TREATIES-5 of 1 December 
2000 [rectification of the original of the Convention (Arabic authentic text)].
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Acknowledging that, by virtue of article 1 (1) CISG, the 
Convention would normally be applicable as both parties 
are Contracting States, the tribunals gave priority to the 
Protocol on matters otherwise covered by the Convention 
pursuant to article 90.5

1955 HAGUE CONVENTION ON THE LAW  
APPLICABLE TO INTERNATIONAL SALE  

OF GOODS

4.	 The cases concerning the relationship between CISG 
and the Convention on the Law Applicable to Contracts for 
the International Sale of Goods (1955 Hague Convention) 
have held that, as the rules covered by the two are not over-
lapping in scope, there is no issue regarding which interna-
tional agreement shall prevail.6 CISG provides substantive 
rules for the sale of goods and the 1955 Hague Convention 
provides, in relevant part, for conflict of law issues. Article 3  
of the Hague Convention of 15 June 1955 provides that, 
unless the parties agreed otherwise in the contract, the law 
of the seller’s country is applicable to the dispute involving 
the contract for the sale of goods.7 See the discussion in the 
Digest for article 1 regarding “Indirect Applicability.”

1980 ROME CONVENTION ON THE LAW  
APPLICABLE TO CONTRACTUAL OBLIGATIONS

5.	 It has been held that there is no conflict in the context 
of article 90 between the Rome Convention of 19 June 19808 
(regarding applicable law) and CISG (regarding uniform 
material law), and there is therefore no reason to determine 
which international agreement prevails.9 See the discussion 
in the Digest for article 1 regarding “Indirect Applicability.”

OVERVIEW

1.	 Article 90 aims at providing priority to other interna-
tional agreements that concern matters covered by the Con-
vention. Specifically, Article 90 aids in the determination of 
the governing law for a dispute over a contract for the inter-
national sale of goods, or some aspect thereof, by providing 
that the Convention shall not prevail over any international 
agreement “which has already been made or may be entered 
into…” and which concerns the same matters covered by the 
Convention, as long as the parties’ places of business are in 
States party to such agreement.1 

2.	 Several cases have held that when an international 
agreement existed prior to the Convention coming into 
force, priority is given to the treaty already in place with 
regard to any overlapping substantive issues.2 In order for 
the international agreement to supplant the Convention, both 
of the contracting parties must have their place of business 
in States signatory to the international agreement.3 

THE PROTOCOL ON THE GENERAL CONDITIONS 
OF DELIVERY BETWEEN THE USSR AND  

THE PEOPLE’S REPUBLIC OF CHINA

3.	 There are a number of arbitral awards rendered in 
cases between parties from the Russian Federation and the 
People’s Republic of China in which the applicability of the 
Protocol on the General Conditions of Delivery between 
the USSR and the People’s Republic of China (“Proto-
col”) in relation to the Convention is addressed. The Pro-
tocol4 was signed by both States prior to the Convention 
becoming effective in either country. In none of the cases 
did the contract of sale include a choice of law provision. 

Article 90

	 This Convention does not prevail over any international agreement which has  
already been or may be entered into and which contains provisions concerning the matters  
governed by this Convention, provided that the parties have their places of business in 
states parties to such agreement.

Notes

	 1 Hungary has filed certain remarks under article 90 providing that it “considers the General Conditions of Delivery of Goods between 
Organizations of the Member Countries of the Council for Mutual Economic Assistance/GCD CMEA…to be subject to the provisions of 
article 90 of the Convention.” (16 June 1983) UN Treaty Collection, https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_
no=X-10&chapter=10&clang=_en#19. There are currently no identified cases clarifying the application these remarks.
	 2 Tribunal of International Commercial Arbitration at the Russian Federation Chamber of Commerce, Russian Federation, 5 July 2006, 
information available on the Internet at www.cisg.law.pace.edu; Tribunal of International Commercial Arbitration at the Russian Federation 
Chamber of Commerce, Russian Federation, 14 April 1998, English translation available on the Internet at www.cisg.law.pace.edu; Tribunal 
of International Commercial Arbitration at the Russian Federation Chamber of Commerce, Russian Federation, 2 October 1998, English 
translation available on the Internet at www.cisg.law.pace.edu; Tribunal of International Commercial Arbitration at the Russian Federa-
tion Chamber of Commerce, Russian Federation, 24 January 2005, English translation available on the Internet at www.cisg.law.pace.edu  
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(regarding calculation of interest); Tribunal of International Commercial Arbitration at the Russian Federation Chamber of Commerce,  
Russian Federation 22 March 2002, English translation available on the Internet at www.cisg.law.pace.edu.
	 3 See the Digest for article 10 regarding place of business.
	 4 Also referred to in translated arbitral awards as the GTS USSR-PRC, GTB, and the General Principle of Deliveries between the Soviet 
Union and the People’s Republic of China.
	 5 See also Tribunal of International Commercial Arbitration at the Russian Federation Chamber of Commerce, Russian Federation, 5 July 
2006, information available on the Internet at www.cisg.law.pace.edu; Tribunal of International Commercial Arbitration at the Russian Fed-
eration Chamber of Commerce, Russian Federation, 14 April 1998, English translation available on the Internet at www.cisg.law.pace.edu; 
Tribunal of International Commercial Arbitration at the Russian Federation Chamber of Commerce, Russian Federation, 2 October 1998, 
English translation available on the Internet at www.cisg.law.pace.edu; Tribunal of International Commercial Arbitration at the Russian Fed-
eration Chamber of Commerce, Russian Federation, 24 January 2005, English translation available on the Internet at www.cisg.law.pace.edu  
(regarding calculation of interest); Tribunal of International Commercial Arbitration at the Russian Federation Chamber of Commerce,  
Russian Federation 22 March 2002, English translation available on the Internet at www.cisg.law.pace.edu.
	 6 Tribunal commercial de Bruxelles, Belgium, 5 October 1994, English translation available on the Internet at www.cisg.law.pace.edu; 
CLOUT case No. 647 [Suprema Corte di Cassazione, Italy, 19 June 2000], English translation available on the Internet at www.cisg.law.
pace.edu.
	 7 Tribunal commercial de Bruxelles Brussels, Belgium, 5 October 1994, English translation available on the Internet at www.cisg.law.pace.
edu; CLOUT case No. 647 [Suprema Corte di Cassazione, Italy, 19 June 2000], English translation available on the Internet at www.cisg.law.
pace.edu.
	 8 For the text of this Convention, see Official Journal L 266, 9 October 1980, 1 et seq.
	 9 Tribunal commercial de Bruxelles, Belgium, 5 October 1994, English translation available on the Internet at www.cisg.law.pace.edu; 
CLOUT case No. 647 [Suprema Corte di Cassazione, Italy, 19 June 2000], English translation available on the Internet at www.cisg.law.pace.edu  
(further providing that with regard to the International Sales of Moveable Goods, the Hague Convention of 15 June 1955 prevails over the 
Rome Convention of June 1980).
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2. 	 Article 91 (3) grants the right to all States that are not 
signatory states to accede to the Convention.2 Ratification, 
acceptance, approval and accession have the same effect 
under the Convention. Many more States beyond the orig-
inal signatories have acceded to the Convention.3

3. 	 Article 91 (4) is self-explanatory. Obligations and func-
tions of the depositary are performed by: Depositary Functions 
of the Treaty Section, Office of Legal Affairs, United Nations, 
New York, NY 10017. See also the discussion of the deposi-
tary’s functions and obligations in the Digest for article 89.

4. 	 Court decisions referring to article 91 are extremely 
rare.4

OVERVIEW

1. 	 The Convention was opened for signature at the con-
cluding meeting of the United Nations Conference on Con-
tracts for the International Sale of Goods held in Vienna 
from 10 March to 11 April 1980, and remained open for 
signature at the United Nations Headquarters in New York 
until 30 September 1981. Under article 91 (2) all states that 
signed the Convention were able to ratify, accept or approve 
it. Only after acceptance, ratification or approval does a 
State become a Contracting State. By 30 September 1981, 
18 States signed the Convention.1 All of the signatory States, 
except Ghana and Venezuela, subsequently ratified, accepted 
or approved the Convention. 

Article 91

	 (1)	 This Convention is open for signature at the concluding meeting of the Unit-
ed Nations Conference on Contracts for the International Sale of Goods and will remain 
open for signature by all States at the Headquarters of the United Nations, New York until  
30 September 1981.

	 (2)	 This Convention is subject to ratification, acceptance or approval by the  
signatory states.

	 (3)	 This Convention is open for accession by all States which are not signatory 
States as from the date it is open for signature.

	 (4)	 Instruments of ratification, acceptance, approval and accession are to be  
deposited with the Secretary-General of the United Nations.

Notes

	 1 The 18 Signatory States are: Austria, Chile, People’s Republic of China, Denmark, Finland, France, Germany, Ghana, Hungary, Italy, 
Lesotho, Netherlands, Norway, Poland, Singapore, Sweden, United States of America and Venezuela (Bolivarian Republic of). The Conven-
tion was also signed by three additional states which no longer exist: the former German Democratic Republic signed the Convention on  
13 August 1981 and ratified on 23 February 1989, with the Convention entering into force for the former German Democratic Republic on  
1 March 1990; the former Czechoslovakia signed the Convention on 1 September 1981 and deposited an instrument of ratification on  
5 March 1990, with the Convention entering force for the former Czechoslovakia on 1 April 1991; the former Yugoslavia signed and ratified the  
Convention on 11 April 1980 and 27 March 1985, respectively, with the Convention entering into force for the former Yugoslavia on 1 April 
1986.
	 2 Non-member States may accede to the Conventions as well. See Vienna Convention on the Law of Treaties, article 6.
	 3 For a list of Contracting States on the Internet, see the website for the United Nations Commission on International Trade Law (UNCI-
TRAL) at www.uncitral.org/uncitral/en/uncitral_texts/sale_goods/1980CISG_status.html.
	 4 For a decision that cites article 91 (4), see CLOUT case No. 170, [Landgericht Trier, Germany, 12 October 1995], English translation 
available on the Internet at www.cisg.law.pace.edu. For a decision for which article 91 appears relevant, see Higher Court in Koper, Slovenia, 
4 May 1993, www.cisg.law.pace.edu.   
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Article 92

	 (1)	 A Contracting State may declare at the time of signature, ratification, acceptance, 
approval or accession that it will not be bound by Part II of this Convention or that it will 
not be bound by Part III of this Convention.

	 (2)	 A Contracting State which makes a declaration in accordance with the preced-
ing paragraph in respect of Part II or Part III of this Convention is not to be considered a 
Contracting State within paragraph (1) of article 1 of this Convention in respect of matters 
governed by the Part to which the declaration applies. 

OVERVIEW

1. 	 Article 92 (1) of the Convention permits a State to 
make a declaration at the time of signature, ratification, 
acceptance, approval or accession that it will not be bound 
by Part II (formation of the contract) or Part III (obligations 
under the contract) of the Convention. 

2. 	 Sweden made an article 92 declaration providing that, 
“[w]ith reference to article 92, Sweden will not be bound  
by Part II of the Convention (Formation of the Contract).” 
(15 December 1987).1 In October 2009, the Ministry of Jus-
tice of Sweden announced it would adopt Part II by with-
drawing this article 92 declaration.2

3.	 Norway made an article 92 declaration providing that, 
“[i]n accordance with article 92, paragraph (1) Norway 
will not be bound by Part II of this Convention (Forma-
tion of the Contract).” (20 July 1988).3 At the time this is 
written, Norway is considering withdrawing its article 92 
declaration.4

4.	 Finland made an article 92 declaration providing that, 
“Finland will not be bound by Part II of the Convention.”  
(15 December 1987).5 In October 2009 the Ministry of Jus-
tice of Finland announced that Finland would adopt Part II 
by withdrawing its article 92 declaration.6

5. 	 Denmark made an article 92 declaration providing that, 
“Denmark will not be bound by Part II of the Convention.” 
(14 February 1989).7 In October 2009 the Ministry of Justice 
of Denmark announced that Denmark would adopt Part II 
and withdraw its article 92 declaration.8

6. 	 See article 97 regarding the withdrawal of declarations 
of reservations, and the effective date of such withdrawals.

7. 	 Article 92 (2) modifies the notion of what consti-
tutes a Contracting State by providing that a State that has 
made a declaration under article 92 (1) is not a Contract-
ing State as regards the Part which it has excluded by its 
declaration. Accordingly, as regards the excluded Part the 
Convention is not applicable via article 1 (1) (a) since both 
parties are not from Contracting States with regard to the 
excluded Part.9 Rather, whether the Part of the Convention 

subject to the declaration applies can be determined by 
article 1 (1) (b)—i.e., by applying the rules of private inter-
national law of the forum (assuming that the forum State has 
not made an article 95 declaration).10 It is generally held that 
if the rules of private international law lead to the law of the 
Contracting State that has not made an article 92 declaration, 
the Part of the Convention subject to the other State’s decla-
ration is applicable by virtue of article 1 (1) (b).11 However, 
the possible application of article 1 (1) (b) has sometimes 
been overlooked.

8. 	 In one case, in which one party was from a State that 
had made an article 92 declaration excluding the applicabil-
ity of Part II of the Convention (and the other party came 
from a Contracting State without such a declaration), a Court 
applied the domestic law of the forum because the parties 
did not raise the Convention’s possible applicability.12

9. 	 One case held that even if a party is from a Contracting 
State that has taken a declaration not to be bound by Part 
II, a contract may still be concluded if mutual consensus is 
reached by other means, even if it not “geared to the appli-
cable domestic law.”13 In other words, “[a] contract may 
thus be validly concluded, provided that the conduct by the 
parties sufficiently demonstrates a consensus and thus the 
intention to enter into a binding contract and that the content 
of their agreement is similar to contracts concluded under 
article 14 et seq. CISG.”14 Thus the court relied on the Con-
vention’s articles in Part I to determine whether a contract 
was concluded.

10.  In one case, the Court faced the issue of whether the 
United States parol evidence rule was applicable when 
domestic law (the law of the state of Illinois) governed 
contract formation issues, and the Convention was other-
wise applicable (one party was from a Contracting State 
that excluded Part II of the Convention via article 92;  
the other party was from a Contracting State that had not 
made an article 92 declaration).15 The Court held that 
issues of parol evidence are addressed by article 8 of the 
Convention and not by the contract formation provisions in  
Part II. As neither Contracting State had declared they were 
not bound by Part I, the Court held that the Convention—
and not domestic law—governed the parol evidence issue 
in the case.
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Notes

	 1 United Nations Convention on Contracts for the International Sale of Goods, 11 April, 1980, 1489 U.N.T.S. 3, available at  
https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=X-10&chapter=10&clang=_en#19. See also CLOUT case No. 
121 [Appellate Court, Frankfurt, 4 March 1994], English translation available on the Internet at www.cisg.law.pace.edu (overlooking the  
article 92 declaration made by Sweden and applying the Convention to contract formation issues).
	 2 Sweden, in CISG: Table of Contracting States, available on the Internet at www.cisg.law.pace.edu/cisg/countries/cntries-Sweden.html.
	 3 United Nations Convention on Contracts for the International Sale of Goods, 11 April, 1980, 1489 U.N.T.S. 3, available at  
https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=X-10&chapter=10&clang=_en#19.
	 4 Norway, in CISG: Table of Contracting States, available on the Internet at www.cisg.law.pace.edu/cisg/countries/cntries-Norway.html.
	 5 United Nations Convention on Contracts for the International Sale of Goods, 11 April, 1980, 1489 U.N.T.S. 3, available at  
https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=X-10&chapter=10&clang=_en#19.
	 6 Finland, in CISG: Table of Contracting States, available on the Internet at www.cisg.law.pace.edu/cisg/countries/cntries-Finland.html.
	 7 United Nations Convention on Contracts for the International Sale of Goods, 11 April, 1980, 1489 U.N.T.S. 3, available at  
https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=X-10&chapter=10&clang=_en#19. See also CLOUT case No. 
362 [Oberlandesgericht Naumburg, Germany, 27 April 1999] (overlooking the article 92 reservation made by Denmark and applying the 
Convention to contract formation issues).
	 8 Denmark, in CISG: Table of Contracting States, available on the Internet at www.cisg.law.pace.edu/cisg/countries/cntries-Denmark.html.
	 9 Arbitration Court of the International Chamber of Commerce, 1999 (Arbitral award No. 10274), available on the Internet at www.cisg.law.
pace.edu (“with regard to the issue of the formation of the alleged contracts (and only with regard to this issue), Danish law (without incor-
poration of the CISG applies”; “The obligations under the alleged contracts and the contract remedies are generally governed by the CISG 
[as no Part III reservation was made by either Contracting State]”); CLOUT case No. 997 [Sø og Handelsretten, Denmark, 31 January 2002] 
(Dr. S. Sergueev Handelsagentur v. DAT-SCHAUB A/S), English translation available on the Internet at www.cisg.law.pace.edu (“[Seller] 
stated that the question of which contract the parties had made was to be decided by the general rules of Danish law, as Denmark has made a 
declaration under Article 92 reserving out of the contract formation provisions of the CISG. Otherwise it is agreed that the CISG applies.”); 
Landgericht Flensburg. Germany, 19 January 2001, English translation available on the Internet at www.cisg.law.pace.edu (court held the 
Convention was the applicable law, as the dispute did not concern Part II of the Convention); Corte de Appello di Milano, Italy, 23 January 
2002, English translation available on the Internet at www.cisg.law.pace.edu; CLOUT case No. 201, [Richteramt Laufen des Kantons Berne, 
Switzerland, 7 May 1993], English translation available on the Internet at www.cisg.law.pace.edu; U.S. District Court, New Jersey, United 
States, 15 June 2005 (Valero Marketing v. Greeni Oy), available on the Internet at www.cisg.law.pace.edu (“[t]he CISG doesn’t govern in this 
matter with respect to contract formation and thus with respect to the effect to be given to [Buyer’s] confirmation designating New York law”; 
“[B]ecause Finland is not a signatory to Part II of the CISG, the CISG does not govern the effect of the choice of law provision contained  
in [Buyer’s] written confirmation.”); Landgericht Bielefeld, Germany, 12 December 2003, English translation available on the Internet at 
www.cisg.law.pace.edu.
	 10 CLOUT case No.228 [Oberlandesgericht Rostock, Germany, 27 July 1995], English translation available on the Internet at  
www.cisg.law.pace.edu (“...Denmark had made a reservation under article 92(2) CISG such that it was not bound by Part II (Formation) 
of the CISG. Therefore, under the German rules of private international law, the formation of the parties’ contract was governed by Dan-
ish law…”); CLOUT case no. 143 [Fovarosi Birosag Budapest, Hungary, 21 May 1996], English translation available on the Internet at  
www.cisg.law.pace.edu.
	 11 CLOUT case No. 301, [Arbitration Court of the International Chamber of Commerce, 1992], available on the Internet at www.cisg.law.
pace.edu (“Finland has made a reservation upon ratification, declaring that it would not be bound by Part II of the Convention. The conflict of 
laws rules expressed in the 1955 Hague Convention on the Law Applicable to Contracts for the International Sale of Goods (which both States 
are signatories) led to the application of Italian law, i.e., the Convention, including Part II”); CLOUT case No 309 [Østre Landsret, Denmark, 
23 April 1998 (Elinette Konfektion Trading ApS v. Elodie S.A.)], English translation available on the Internet at www.cisg.law.pace.edu.
	 12 CLOUT case No. 612, [U.S. Court of Appeals ( 3rd Circuit), United States, 20 June 2003 (Standard Bent Glass Corp v. Glassrobots Oy)], 
available on the Internet at http:cisgw3.law.pace.edu (“Because the parties have not raised the CISG’s applicability to this dispute, we decline 
to address it here” (footnote 7)).
	 13 CLOUT case No. 134 [Oberlandesgericht Munchen, Germany, 8 March 1995], English translation available on the Internet at www.cisg.
law.pace.edu.
	 14 Ibid.
	 15 CLOUT case No. 419 [U.S. District Court, Northern District of Illinois, United States, 27 October 1998 (Mitchell Aircraft Spares v. 
European Aircraft Service)], available on the Internet at www.cisg.law.pace.edu.   
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Article 93

	 (1)	 If a Contracting State has two or more territorial units in which, according to its 
constitution, different systems of law are applicable in relation to the matters dealt with in this 
Convention, it may, at the time of signature, ratification, acceptance, approval or accession, 
declare that this Convention is to extend to all its territorial units or only to one or more of 
them, and may amend its declaration by submitting another declaration at any time.

	 (2)	 These declarations are to be notified to the depositary and are to state expressly 
the territorial units to which the Convention extends.

	 (3)	 If, by virtue of a declaration under this article, this Convention extends to one or 
more but not all of the territorial units of a Contracting State, and if the place of business of 
a party is located in that State, this place of business, for the purposes of this Convention, 
is considered not to be in a Contracting State, unless it is in a territorial unit to which the 
Convention extends.

	 (4)	 If a Contracting State makes no declaration under paragraph (1) of this article, 
the Convention is to extend to all territorial units of that State.

OVERVIEW

1. 	 Article 93 enables States to restrict the application of 
the Convention to some of its territorial units, thereby exclud-
ing other territorial units from the Convention’s application. 
This enables federal States to accede to the Convention for 
some territorial units when otherwise legally restricted to 
apply it to all their territorial units.

2. 	 Australia,1 Canada,2 Denmark3 and New Zealand4 have 
made declarations pursuant to Article 93.

3. 	 By virtue of article 93 (1) and article 93 (4), if a decla-
ration is not made restricting the Convention’s applicability 
to select territorial units, the Convention will extend to all 
territorial units of that State. Otherwise, if an article 93 dec-
laration is made, a territory is not considered a Contracting 
State (for purposes of article 1 (1) (a)) unless so provided by 
the declaration.

4. 	 Article 93 (2) is self-explanatory. See also the dis-
cussion of the depositary’s functions and obligations in the 
Digest for article 89.

5. 	 If a place of business is within a territorial unit that the 
State has declared will not be bound to the Convention under 
article 93 (1), the place of business is not considered within a 
Contracting State under article 93 (3). As such, applicability 
of the Convention cannot be established via article 1 (1) (a). 
Regarding issues surrounding multiple places of business, 
see the discussion in the Digest for article 10.

6. 	 A declaration made pursuant to article 93  (1) must 
be made at the time of signature,5 ratification, acceptance, 
approval or accession, and may be amended at any time by 
submitting another declaration.6

PEOPLE’S REPUBLIC OF CHINA AND HONG KONG

7. 	 Prior to the retrocession of Hong Kong to the People’s 
Republic of China on 1 July 1997, the Convention did not 
apply to Hong Kong. After the retrocession (under which 
Hong Kong is now considered a Special Administrative 
Zone of China with a different legal system), the People’s 
Republic of China deposited with the Secretary General of 
the United Nations a declaration announcing the conven-
tions to which China was a party and which thereafter should 
apply to Hong Kong.7 CISG was not on this list.

8. 	 There is a division among court decisions as to whether 
China’s declaration satisfies the requirements to constitute an 
article 93 (1) declaration, thereby excluding application of the 
Convention to Hong Kong. Some decisions have held that 
China’s declaration as it relates to the Convention amounts to 
an article 93 declaration,8 i.e., as Hong Kong is not listed as a 
territorial unit to which the Convention applies, the Conven-
tion is not applicable to disputes between parties from Hong 
Kong (a non-contracting “State”) and another Contracting 
State (China has also made an article 95 reservation, exclud-
ing the application of article 1 (1) (b)). Other cases have held, 
based on the interpretation of article 93 (1) in conjunction 
with article 93 (4), that China’s declaration does not preclude 
the applicability of the Convention to disputes between parties 
from Hong Kong and another Contracting State.9 It was held 
in a recent decision that Hong Kong was not a Contracting 
State in that China had not yet made a declaration to extend 
the Convention to Hong Kong under article 93(1).10 The deci-
sion reflects the general disinclination of courts in mainland 
China to apply the Convention in such cases, but the reason-
ing is dubious. Under article 93 (1) a Contracting State must 
make an affirmative declaration as to which territorial units 
the Convention will apply (which was not done in China’s 
declaration to the United Nations). Absent such a declaration, 
article 93 (4) automatically extends the Convention to all the 
territorial units, including Hong Kong.
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Notes

	 1 “The Convention shall apply to all Australian States and mainland territories and to all external territories except the territo-
ries of Christmas Island, the Cocos (Keeling Islands) and the Ashmore and Cartier Islands.” https://treaties.un.org/Pages/ViewDetails.
aspx?src=TREATY&mtdsg_no=X-10&chapter=10&clang=_en#19.
	 2 “The Government of Canada declares, in accordance with article 93 of the Convention that the Convention will extend to Alberta, British 
Columbia, Manitoba, New Brunswick, Newfoundland, Nova Scotia, Ontario, Prince Edward Island and the Northwest Territories.” 9 April 
1992. “The Convention shall also extend to Quebec and Saskatchewan.” 29 June 1992. “The Convention applies also to the Territory of the 
Yukon.” 18 June 2003. “The Government of Canada declares, in accordance with Article 93 of the Convention, that in addition to the prov-
inces of Alberta, British Columbia, Manitoba, New Brunswick, Newfoundland and Labrador, Nova Scotia, Ontario, Prince Edward Island, 
Quebec and Saskatchewan, as well as the Northwest Territories and the Yukon Territory, the Convention shall extend to the Territory of 
Nunavut. The Government of Canada also declares that the declaration made at the time of its accession to the Convention on April 23, 1991, 
the declaration deposited on April 9, 1992, the declaration deposited on June 29, 1992 and the declaration deposited on July 31, 1992, remain 
in effect.” https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=X-10&chapter=10&clang=_en#19.
	 3 Upon ratification Denmark declared that the Convention shall not apply to the Faroe Islands and Greenland. United Nations Convention 
on Contracts for the International Sale of Goods, 11 April, 1980, 1489 U.N.T.S. 3, see Note 10. Available at https://treaties.un.org/Pages/
ViewDetails.aspx?src=TREATY&mtdsg_no=X-10&chapter=10&clang=_en#19.
	 4 New Zealand acceded to the Convention with a declaration of non-application to the Cook Islands, Niue and Tokelau (22 September 
1994) United Nations Convention on Contracts for the International Sale of Goods, 11 April, 1980, 1489 U.N.T.S. 3, see Note 10. Available at  
https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=X-10&chapter=10&clang=_en#19.
	 5 Article 97 (1) provides that “[d]eclarations made under this Convention at the time of signature are subject to confirmation upon ratifica-
tion, acceptance or approval.
	 6 See infra note 2.
	 7 Letter of notification of Treaties Applicable to Hong Kong after 1 July 1997, Deposited by the Government of the People’s Republic of 
China with the Secretary-General of the United Nations, June 20, 1997, 36 I.L.M 1675.
	 8 CLOUT case No. 1030 [Cour de cassation, France, 2 April 2008], English translation available on the Internet at www.cisg.law.pace.edu 
(“[T]he People’s Republic of China has effectuated with the depositary of the Convention a formality equivalent to which is provided for 
in article 93 CISG. Consequently, the CISG is not applicable to the special administrative region of Hong Kong.”). See also U.S. District 
Court, Eastern District of Tennessee, United States, 20 October 2010 (America’s Collectibles Network, Inc. v. Timlly (HK), 746 F. Supp. 2d 
914), available on the Internet at www.cisg.law.pace.edu; U.S. District Court, Northern District of Georgia, United States, 17 December 2009 
(Innotex Precision Limited v. Horei Image Products, Inc.), available on the Internet at www.cisg.law.pace.edu (“The CISG was not included 
among the 127 listed treaties [on the list], indicating that the Chinese Government did not intend to extend the CISG to Hong Kong.”); Hubei 
High People’s Court, People’s Republic of China, 19 March 2003, English translation available on the Internet at www.cisg.law.pace.edu 
(“Hong Kong is not a Contracting State of the CISG. Therefore the CISG is not applicable.”).
	 9 U.S. District Court, Northern District of Illinois, United States, 3 September 2008 (CAN Int’l, Inc. v. Guangdong Kelon Electron-
ical Holdings et al.), available on the Internet at www.cisg.law.pace.edu (“In the absence of such a declaration [pursuant to article 93],  
Article 93 (4) automatically extends the CISG to China’s territorial units, including Hong Kong.”); U.S. District Court, District of Arkansas, 
United States, 23 December 2009 (Electrocraft Arkansas, Inc. v. Electric Motors, Ltd et al.), available on the Internet at http://cisg3.law.
pace.edu, But see U.S. District Court, Arkansas, United States, 2 April 2010] (Electrocraft Arkansas, inc. v. Super Electric Motors, Ltd), 
available on the Internet at www.cisg.law.pace.edu (inviting counsel to revisit question of whether Hong Kong is a Contracting State under 
the Convention).
	 10 High People’s Court of Zhejiang Province, People’s Republic of China, 15 December 2010, (Hong Kong Yingshun Development Co.  
Ltd v. Zhejiang Zhongda Technology Import Co. Ltd) (2010) Zhe Shang Wai Zhong Zi No. 99 Civil Judgment, available on the Internet at 
www.court.gov.cn.   
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Article 94

	 (1)	 Two or more Contracting States which have the same or closely related legal 
rules on matters governed by this Convention may at any time declare that the Convention 
is not to apply to contracts of sale or to their formation where the parties have their places 
of business in those States. Such declarations may be made jointly or by reciprocal unilat-
eral declarations.

	 (2)	 A Contracting State which has the same or closely related legal rules on mat-
ters governed by this Convention as one or more non-Contracting States may at any time  
declare that the Convention is not to apply to contracts of sale or to their formation where 
the parties have their places of business in those States.

	 (3)	 If a State which is the object of a declaration under the preceding paragraph 
subsequently becomes a Contracting State, the declaration made will, as from the date on 
which the Convention enters into force in respect of the new Contracting State, have the 
effect of a declaration made under paragraph (1), provided that the new Contracting State 
joins in such declarations or makes a reciprocal unilateral declaration.

OVERVIEW

1.	 Article 94 (1) enables Contracting States that have 
largely harmonized domestic legal rules on matters gov-
erned by the Convention to exclude application of the Con-
vention, or parts thereof, to sales between parties located in 
those States; the exclusion may be accomplished via joint or 
reciprocal unilateral declarations. 

2. 	 When a Contracting State has the same or closely 
related rules on matters covered by the Convention as a 
non-contracting State, article 94 (2) enables the Contract-
ing State to make a declaration that the Convention will not 
apply to contracts of sale or to their formation between a 
party that has a place of business in that Contracting State 
and a party that has a place of business in the non-contracting 
State. Regarding issues surrounding multiple places of busi-
ness, see the Digest for article 10. 

3. 	 Pursuant to article 94 (3), if a non-contracting State 
that is identified in a declaration made under article 94 (2)) 

becomes a Contracting State, the article 94 (2) declara-
tion will, as of the time the Convention enters into force in 
respect of the new Contracting State, have the same effect 
as a declaration made under article 94 (1), provided the new 
Contracting State joins the declaration made pursuant to  
94 (2) or makes a reciprocal unilateral declaration. 

4. 	 To date Denmark,1 Finland,2 Norway,3 Sweden4 and 
Iceland5 have made article 94 declarations. 

5. 	 If there is an international agreement between two or 
more Contracting States that prevails over the applicability 
of the Convention via article 90, there is no need for the 
Contracting States to make article 94 declarations in order to 
preserve the other international agreement.

6. 	 There are no time restrictions for declarations made 
pursuant to article 94. 

7. 	 Court decisions and arbitral awards referring to arti- 
cle 94 have not been identified. 

Notes

	 1Denmark made an article 94 declaration providing that, “under paragraph 1 cf. paragraph 3 of article 94 that the Convention shall  
not apply to contracts of sale where one of the parties has his place of business in Denmark, Finland, Norway or Sweden and the other 
party has his place of business in another of the said States…[U]nder paragraph 2 of article 94 that the Convention is not to apply to  
contracts of sale where one of the parties has his place of business in Denmark, Finland, Norway or Sweden and the other party has his  
place of business in Iceland.” (14 February 1989). United Nations Convention on Contracts for the International Sale of Goods,  
11 April, 1980, 1489 U.N.T.S. 3. Available at https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=X-10&chap-
ter=10&clang=_en#19.
	 2Finland made an article 94 declaration providing that, “[w]ith reference to Article 94, in respect of Sweden in accordance with par-
agraph (1) and otherwise in accordance with paragraph (2) the Convention will not apply to contracts of sale where the parties have 
their places of business in Finland, Sweden, Denmark, Iceland or Norway.” (15 December 1987). United Nations Convention on Con-
tracts for the International Sale of Goods, 11 April, 1980, 1489 U.N.T.S. 3. Available at https://treaties.un.org/Pages/ViewDetails.
aspx?src=TREATY&mtdsg_no=X-10&chapter=10&clang=_en#19.   
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	 2Identical reservation as the one made by Finland. United Nations Convention on Contracts for the International Sale of Goods, 11 April, 1980, 
1489 U.N.T.S. 3. Available at https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=X-10&chapter=10&clang=_en#19.
	 4Identical reservation as the one made by Finland. United Nations Convention on Contracts for the International Sale of Goods, 11 April, 1980, 
1489 U.N.T.S. 3. Available at https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=X-10&chapter=10&clang=_en#19.
	 5Iceland made an article 94 declaration providing that, “the Convention will not apply to contracts of sale or to their formation where 
the parties have their places of business in Denmark, Finland, Iceland, Norway or Sweden.” (12 March 2003). United Nations Convention 
on Contracts for the International Sale of Goods, 11 April, 1980, 1489 U.N.T.S. 3. Available at https://treaties.un.org/Pages/ViewDetails.
aspx?src=TREATY&mtdsg_no=X-10&chapter=10&clang=_en#19.   
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APPLICATION OF ARTICLE 95 RESERVATION

3.	 There are several decisions in which one party was from 
a Contracting State that has made an article 95 declaration 
and the other party was from a non-Contracting State. As 
such, the Convention was not applicable via article 1 (1) (a). 
In the majority of these cases, the court or tribunal applied 
domestic conflict of law rules leading to the application of 
domestic sales law rather than the CISG.4

4.	 In one case between parties from a Contracting State 
and a non-Contracting State5 the Court ignored that the Con-
tracting State made an article 95 declaration and applied 
CISG pursuant to article 1 (1) (b).6

5.	 One court held that the Convention should not be applied 
in circumstances where the forum is in a non-Contracting 
State, the forum has determined that the applicable law is 
that of a Contracting State that has made an article 95 dec-
laration, and the parties are from a non-Contracting and a 
Contracting State that has made an article 95 declaration.7

6.	 One court has indicated that an article 95 declaration 
would not preclude application of CISG where the par-
ties agreed during the course of legal proceedings that the  
Convention would apply.8

OVERVIEW

1.	 A State’s article 95 declaration, made at the time of the 
deposit of its instrument of ratification, acceptance, approval 
or accession of the Convention, excludes the application 
of the Convention via article 1 (1) (b)—i.e., if the rules of 
private international law lead to the law of a Contracting 
State. Accordingly, if there is a dispute between a party from 
a Contracting State that has made an article 95 declaration 
and a party located in a non-contracting State, the applica-
ble law is determined based on the domestic conflict of laws 
rules. The declaration does not impact the application of 
the Convention between two Contracting States under arti- 
cle 1 (1) (a). [See the discussion in the Digest for article 1 
for decisions and awards applying article 1 (1) (b) where an 
article 95 reservation was not taken by any relevant contract-
ing country.]

2.	 The following States have made an Article 95 declara-
tion:1 the People’s Republic of China, Czech Republic, Saint 
Vincent and the Grenadines, Singapore,2 Slovakia, and the 
United States of America.3

Article 95

	 Any State may declare at the time of the deposit of its instrument of ratification,  
acceptance, approval or accession that it will not be bound by subparagraph (1) (b) of article 1  
of this Convention.

Notes

	 1 For information on reservations to the Convention made by Contracting States, see www.uncitral.org/uncitral/en/uncitral_texts/sale_
goods/1980CISG_status.html.
	 2 See Sub-section 3 (2) of the Singapore Sale of Goods (United Nations Convention) Act: “Subparagraph (1) (b) of Article 1 of the Conven-
tion shall not have the force of law in Singapore and accordingly the Convention will apply to contracts of sale of goods only between those 
parties whose places of business are in different states when the States are Contracting States.”
	 3 Upon accession to the Convention in 1991 Canada made an article 95 declaration providing that its territorial unit of British Columbia 
would not be bound by Article 1(1) (b). In July 1992 this declaration was withdrawn.
	 4 Supreme People’s Court, People’s Republic of China, 20 July 1999 (Zheng Hong Li Ltd Hong Kong v. Jill Bert Ltd), (1998) Jing 
Zhong Zi No. 208 Civil Judgment, English translation available on the Internet at www.cisg.law.pace.edu (a contract between a buyer from 
Hong Kong and a seller from Switzerland designated the law of the People’s Republic of China, which has made an article 95 declaration; 
although not expressly stated by the court, the Article 95 declaration likely was the basis for the application of domestic PRC Law on 
Economic Contracts); China International Economic and Trade Arbitration Commission, People’s Republic of China, 24 December 2004, 
English translation available on the Internet at www.cisg.law.pace.edu (because the seller was not from a Contracting State (Japan at the 
time) and the buyer was from a State that made an article 95 declaration (the People’s Republic of China), the tribunal applied the domestic 
contract law of the People’s Republic of China); CLOUT case no. 616 [U.S. District Court, Southern District of Florida, United States,  
22 November 2002 (Impuls v. Psion-Teklogi)], available on the Internet at www.cisg.law.pace.edu; U.S. District Court, Western  
District of Washington, United States, 17  July 2006 (Prime Start Ltd v. Maher Forest Products Ltd), available on the Internet at  
www.cisg.law.pace.edu.
	 5 At the time the contract was concluded CISG was not in effect in Germany (the buyer’s country).
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	 6 CLOUT case no. 49 [Oberlandesgericht Dusseldorf, Germany, 2 July 1993], English translation available on the Internet at www.cisg.law.
pace.edu.
	 7 Tokyo Chiho Saibansho, Japan, 19 March 1998, English translation available on the Internet at www.cisg.law.pace.edu.
	 8 CLOUT case no. 280 [Oberlandesgericht Thuringer, Germany, 26 May 1998] (see full text of the decision), English translation available 
on the Internet at www.cisg.law.pace.edu.   
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operates only against the informality effects of article 11, 
article 29, or Part II of this Convention; thus article 12 does 
not cover all notices or indications of intention under the 
Convention, but is confined to those that relate to the expres-
sion of the contract itself, or to its formation, modification or 
termination by agreement.13

3.	 Article 12 provides that the Convention’s free-
dom-from-form-requirements principle is not directly 
applicable where one party has its relevant place of busi-
ness in a State that made a declaration under article 96,14 
but different views exist as to the further effects of such 
a declaration. According to one view, the mere fact that 
one party has its place of business in a State that made an 
article 96 declaration does not necessarily bring the form 
requirements of that State into play;15 instead, the applica-
ble form requirements—if any—will depend on the rules 
of private international law (“PIL”) of the forum. Under 
this approach, if PIL rules lead to the law of a State that 
made an article 96 reservation, the form requirements of 
that State will apply; where, on the other hand, the law of 
a Contracting State that did not make an article 96 reser-
vation is applicable, the freedom-from-form-requirements 
rule of article 11 governs.16 Another view is that, if one 
party has its relevant place of business in an article 96  
reservatory State, writing requirements apply.17

INTRODUCTION

1.	 Some States consider it important that contracts and 
related matters—such as contract modifications, consensual 
contract terminations, and even communications that are part 
of the contract formation process—be in writing. Articles 12 
and 96 of the Convention work together to permit a Contract-
ing State to make a declaration that recognizes this policy: a 
reservation under article 96 operates, as provided in article 12,1  
to prevent the application of any provision of article 11,  
article 29 or Part II of the Convention that allows a contract 
of sale or its modification or termination by agreement or any 
offer, acceptance, or other indication of intention to be made in 
any form other than in writing, where any party has his place of 
business in that Contracting State.2 Article 96, however, limits 
the availability of the declaration to those Contracting States 
whose legislation requires contracts of sale to be concluded 
in or evidenced by writing. To date Argentina,3 Armenia,4  
Belarus,5 Chile,6   Latvia,7 Lithuania,8 Paraguay,9 Russian Fed-
eration,10 and Ukraine11 have made article 96 declarations.12 

SPHERE OF APPLICATION AND EFFECTS

2.	 Both the language and the drafting history of article 12 
confirm that, under the provision, an article 96 declaration 

Article 96

	 A Contracting State whose legislation requires contracts of sale to be concluded in or 
evidenced by writing may at any time make a declaration in accordance with article 12 that 
any provision of article 11, article 29 or Part II of this Convention, that allows a contract 
of sale or its modification or termination by agreement or any offer, acceptance, or other 
indication of intention to be made in any form other than in writing, does not apply where 
any party has his place of business in that State.

Notes

	 1 As provided in the second sentence of article 12—and as confirmed by the drafting history of the provision, the text of article 6, and case 
law—article 12, unlike most provisions of the Convention, cannot be derogated from. See the Digest for article 12.
	 2 For this statement, albeit with reference to the draft provisions contained in the 1978 Draft Convention, see United Nations Conference on 
Contracts for the International Sale of Goods, Vienna, 10 March-11 April 1980, Official Records, Documents of the Conference and Summary 
Records of the Plenary Meetings of the Main Committee, 1981, 20.
	 3 Effective 19 July 1983 upon accession.
	 4 Effective 2 December 2008 upon accession.
	 5 Effective 9 October 1989 upon accession.
	 6 Effective 7 February 1990 upon ratification.
	 7 Effective 31 July 1997 upon accession.
	 8 Effective 18 January 1995 upon accession.
	 9 Effective 13 January 2006 upon accession.
	 10 Effective 16 August 1990 upon accession.
	 11 Effective 3 January 1990 upon accession.
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	 12 Estonia made an article 96 declaration upon ratification of the Convention on 20 September 1983; however, on 9 March 2004 Estonia 
withdrew the declaration.
	 13 See United Nations Conference on Contracts for the International Sale of Goods, Vienna, 10 March-11 April 1980, Official Records, 
Documents of the Conference and Summary Records of the Plenary Meetings and of the Meetings of the Main Committee, 1981, 20.
	 14 See Rechtbank van Koophandel Hassel, Belgium, 2 May 1995, available on the Internet at www.law.kuleuven.be, information in Eng-
lish available on the Internet at www.cisg.law.pace.edu; CLOUT case No. 534 [Oberster Gerichtshof, Austria, 17 December 2003], English 
translation available on the Internet at www.cisg.law.pace.edu; China International Economic & Trade Arbitration Commission, People’s 
Republic of China, 6 September 1996, English translation available on the Internet at www.cisg.law.pace.edu; CLOUT case No. 1170 [China 
International Economic & Trade Arbitration Commission, People’s Republic of China, 31 December 1997], English translation available 
on the Internet at www.cisg.law.pace.edu; CLOUT case No. 770 [Economic & Trade Arbitration Commission, People’s Republic of China, 
29 March 1999], English translation available on the Internet at www.cisg.law.pace.edu; CLOUT case No. 52 [Fovarosi Birosag] Budapest, 
Hungary, 24 March 1992], English translation available on the Internet at www.cisg.law.pace.edu. Note, however, that the People’s Republic 
of China has withdrawn a previous article 96 declaration (effective 11 December 1986 upon approval) as of 1 August 2013, see Press release 
UNIS/L/180 (18 January 2013), available on the Internet at http://www.unis.unvienna.org/unis/pressrels/2013/unisl180.html.
	 15 Rechtbank Rotterdam, Netherlands, 12 July 2001, Nederlands Internationaal Privaatrecht, 2001, No. 278, English translation available 
on the Internet at www.cisg.law.pace.edu; U.S. Court of Appeals (3rd  Circuit), United States, 21 July 2010 (Forestal Guarani, S.A. v. Daros 
International, Inc.), available on the Internet at www.cisg.law.pace.edu.
	 16 Rechtbank Rotterdam, Netherlands, 12 July 2001, Nederlands Internationaal Privaatrecht, 2001, No. 278, English translation available 
on the Internet at www.cisg.law.pace.edu; Hoge Raad, Netherlands, 7 November 1997, available on the Internet at www.unilex.info , English 
translation available on the Internet at www.cisg.law.pace.edu,; CLOUT case No. 52 [Fovárosi Biróság, Hungary, 24 March 1992], English 
translation available on the Internet at www.cisg.law.pace.edu; CLOUT case No. 1194 [Comision pare la Proteccion del Comercio Exterior 
de Mexico, Mexico, 29 April 1996] (Conservas La Costena v. Lanin), English translation available on the Internet at www.cisg.law.pace.edu; 
U.S. Court of Appeals (3rd Circuit), United States, 21 July 2010 (Forestal Guarani, S.A. v. Daros International, Inc.), available on the Internet 
at www.cisg.law.pace.edu (applying choice-of-law rules from forum state to determine which form requirements govern claim).
	 17 The High Arbitration Court of the Russian Federation, Russian Federation, 16 February 1998, information available on the Internet 
at www.cisg.law.pace.edu; Rechtbank van Koophandel Hasselt, Belgium, 2 May 1995, available on the Internet at www.law.kuleuven.be,  
English translation available on the Internet at www.cisg.law.pace.edu; CLOUT case No. 534 [Oberster Gerichtshof], Austria, 17 December 
2003, English translation available on the Internet at www.cisg.law.pace.edu; China International Economic & Trade Arbitration Com-
mission, People’s Republic of China, 6 September 1996, English translation available on the Internet at www.cisg.law.pace.edu; CLOUT 
case No. 1170 [China International Economic & Trade Arbitration Commission, People’s Republic of China, 31 December 1997], English 
translation available on the Internet at www.cisg.law.pace.edu; Vysshi Arbitrazhnyi Sud Rossyiskoi Federatsii, Russian Federation, 25 March 
1997, English translation available on the Internet at www.cisg.law.pace.edu; Tribunal of International Commercial Arbitration at the Rus-
sian Federation Chamber of Commerce and Industry, Russian Federation, 16 February 2004, English translation available on the Internet at 
www.cisg.law.pace.edu; U.S. District Court, Southern District of Florida, United States, 19 May 2008 (Zhejiang Shaoxing Yongli Pringing 
and Dyeing Co., Ltd v. Microflock Textile Group Corporation), available on the Internet at www.cisg.law.pace.edu; Tribunal of International 
Commercial Arbitration at the Russian Federation Chamber of Commerce and Industry, Russian Federation, 9 June 2004, English translation 
available on the Internet at www.cisg.law.pace.edu.   
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identified in article 97 (4) are self-explanatory. Article 97 (5) 
explains the impact of a withdrawal of a declaration made 
under article 94, providing that the article 94 withdrawal 
renders inoperative any reciprocal declaration made by 
another State under that article (as from the date on which 
the withdrawal takes effect). 

4.	 On 31 July 1992 the Government of Canada, in accord-
ance with article 97 (4) of the Convention, withdrew its arti-
cle 95 declaration with respect to British Columbia, which 
had been made upon accession.

5.	 The Republic of Estonia, in accordance with arti- 
cle 97 (4) of the Convention, withdrew its 9 March 2004 
article 96 declaration made in its instrument of ratification. 
The declaration had stated: “in accordance with articles 12 
and 96 of the United Nations Convention on Contracts for 
the International Sale of Goods any provision of article 11, 
article 29 or Part II of the Convention that allows a con-
tract of sale or its modification or termination by agreement 
of any offer, acceptance or other indication of intention to 
be made in any form other than in writing does not apply 
where any party has his place of business in the Republic 
of Estonia.”

6.	 Court decisions and arbitral awards referring to arti- 
cle 97 have not been identified.

Article 97

	 (1)	 Declarations made under this Convention at the time of signature are subject to 
confirmation upon ratification, acceptance or approval.

	 (2)	 Declarations and confirmations of declarations are to be in writing and be  
formally notified to the depositary.

	 (3)	 A declaration takes effect simultaneously with the entry into force of this  
Convention in respect of the State concerned. However, a declaration of which the deposi-
tary receives formal notification after such entry into force takes effect on the first day of the 
month following the expiration of six months after the date of its receipt by the depositary. 
Reciprocal unilateral declarations under article 94 take effect on the first day of the month 
following the expiration of six months after the receipt of the latest declaration by the  
depositary.

	 (4)	 Any State which makes a declaration under this Convention may withdraw it at 
any time by a formal notification in writing addressed to the depositary. Such withdrawal is 
to take effect on the first day of the month following the expiration of six months after the 
date of the receipt of the notification by the depositary.

	 (5)	 A withdrawal of a declaration made under article 94 renders inoperative, as from 
the date on which the withdrawal takes effect, any reciprocal declaration made by another 
State under that article.

OVERVIEW

1.	 Article 97 provides the process for States to enter dec-
larations to the Convention in accordance with those author-
ized under article 98 of the Convention (i.e., articles 92-96). 
Article 97 (2) requires that declarations and confirmations 
of declarations are to be in writing and formally notified to 
the depositary. Obligations and functions of the depositary 
are performed by: Depositary Functions of the Treaty Sec-
tion, Office of Legal Affairs, United Nations, New York, NY 
10017. See article 89 for further explanation of the deposi-
tary’s functions and obligations as related to the Convention.

2.	 Article 97 (3) provides when a declaration takes effect. 
A declaration enters into force the date the Convention is 
deemed to enter into force in a State. However, when a noti-
fication of a declaration is submitted to the depositary after 
the Convention enters into force within a State, the decla-
ration will take effect the first day of the month following 
six months after receipt of the declaration by the depositary. 
Article 97 (3) further provides that reciprocal unilateral 
declarations (under article 94) take effect on the first day of 
the month following the expiration of six months after the 
receipt of the latest declaration by the depositary.

3.	 In accordance with article 97 (4), a State has the right to 
withdraw any declaration. The requirements for withdrawal 
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Article 98

No reservations are permitted except those expressly authorized in this Convention.

OVERVIEW

1.	 Article 98 limits reservations to the Convention by States to those specifically authorized under the Convention. Decla-
rations authorized under the Convention are stated in articles 92, 93, 94, 95 and 96.1 Article 97 provides for the administrative 
formalities of such declarations and withdrawal of such declarations. 

2.	 Court decisions and arbitral awards referring to article 98 have not been identified. 

Notes

 	 1States may also make declarations not expressly provided for in the Convention via article 19 of the Vienna Convention on the Law of 
Treaties (1969); the legal effect of such declarations, however, is determined by general international law.
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Sales Convention to denounce one or both of these Conven-
tions at the time of ratifying, accepting, approving or acced-
ing to the CISG.

4.	 Article 99 (6) provides that the depository of CISG 
shall consult with the Government of the Netherlands, as 
the depository of the 1964 Conventions, to ensure necessary 
coordination of effective denunciations as may be required 
on the part of the States in respect to the 1964 Conventions, 
before the ratification, acceptance, approval, and accession 
of CISG by States.

5.	 The following states have filed denunciations of both 
the 1964 Hague Sales Convention and the 1964 Hague For-
mation Convention: Belgium,4 Germany,5 Israel,6 Italy,7 
Luxembourg,8 and Netherlands.9

OVERVIEW

1.	 This article provides rules for the time when the Con-
vention enters into force.1 The Convention was adopted on 
11 April 1980 and, pursuant to article 99 (1) and (2), became 
effective on 1 January 1988, after the number of ratifying 
states reached ten on 11 December 1986.2

2.	 Court decisions and arbitral awards referring to arti-
cle 99 are extremely rare.3

1964 HAGUE SALES CONVENTION AND THE 1964 
HAGUE FORMATION CONVENTION

3.	 Articles 99 (3)-(5) require States that are parties to the 
1964 Hague Formation Convention and the 1964 Hague 

Article 99

	 (1)	 This Convention enters into force, subject to the provisions of paragraph (6) of 
this article, on the first day of the month following the expiration of 12 months after the 
date of deposit of the tenth instrument of ratification, acceptance, approval or accession, 
including an instrument which contains a declaration made under article 92.

	 (2)	 When a State ratifies, accepts, approves or accedes to this Convention after 
the deposit of the tenth instrument of ratification, acceptance, approval or accession, this  
Convention, with the exception of the Part excluded, enters into force in respect of that 
State, subject to the provisions of paragraph (6) of this article, on the first day of the month 
following the expiration of 12 months after the date of the deposit of its instrument of rati-
fication, acceptance, approval or accession.

	 (3)	 A State which ratifies, accepts, approves or accedes to this Convention and is 
a party to either or both the Convention relating to a Uniform Law on the Formation of  
Contracts for the International Sale of Goods done at The Hague on 1 July 1964 (1964 
Hague Formation Convention) and the Convention relating to a Uniform Law on the Inter-
national Sale of Goods (1964 Hague Sales Convention) shall at the same time denounce, 
as the case may be, either or both the 1964 Hague Sales Convention and the 1964 Hague 
Formation Convention by notifying the Government of the Netherlands to that effect.

	 (4)	 A State party to the 1964 Hague Sales Convention which ratifies, accepts,  
approves or accedes to the present Convention and declares or has declared under arti- 
cle 92 that it will not be bound by Part II of this Convention shall at the time of ratification, 
acceptance, approval or accession denounce the 1964 Hague Sales Convention by notify-
ing the Government of the Netherlands to that effect.

	 (5)	 A State party to the 1964 Hague Formation Convention which ratifies, accepts, 
approves or accedes to the present Convention and declares or has declared under arti- 
cle 92 that it will not be bound by Part III of this Convention shall at the time of ratification, 
acceptance, approval or accession denounce the 1964 Hague Formation Convention by 
notifying the Government of the Netherlands to that effect.

	 (6)	 For the purpose of this article, ratifications, acceptances, approvals and acces-
sions in respect of this Convention by States parties to the 1964 Hague Formation Conven-
tion or to the 1964 Hague Sales Convention shall not be effective until such denunciations 
as may be required on the part of those States in respect of the latter two Conventions have 
themselves become effective. The depositary of this Convention shall consult with the 
Government of the Netherlands, as the depositary of the 1964 Conventions, so as to ensure 
necessary co-ordination in this respect.
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Notes

	 1 See the Digest for article 10,0 regarding the temporal applicability of CISG to international contracts of sale.
	 2 The People’s Republic of China, Italy and the United States all ratified the Convention on 11 December 1986, making them the ninth, tenth 
and eleventh states to ratify the Convention.
	 3 Arbitration Court of the International Chamber of Commerce, 1989 (Arbitral award No. 6076), English translation available on the Inter-
net at www.cisg.law.pace.edu; CLOUT case No. 106 [Oberster Gerichtshof], Austria, 10 November 1994], English translation available on 
the Internet at www.cisg.law.pace.edu; Oberlandesgericht Dusseldorf, Germany, 21 April 2004, English translation available on the Internet 
at www.cisg.law.pace.edu; Monomeles Protodikio Thessalonikis, Greece, 2003, English translation available on the Internet at www.cisg.law.
pace.edu; Polimeles Protodikio Athinon, Greece, 2009, English translation available on the Internet at www.cisg.law.pace.edu; CLOUT case 
No. 8 [Corte di Cassazione, Italy, 24 October 1988], English translation available on the Internet at www.cisg.law.pace.edu.
	 4 Effective 4 December 1996.
	 5 Effective 29 January 1990.
	 6 Effective 27 November 2001.
	 7 Effective 17 December 1986.
	 8 Effective 12 February 1997.
	 9 Effective 22 January 1991.
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3.	 The Convention was held inapplicable in a case involv-
ing a contract between a seller from a non-Contracting State 
and a buyer from a State in which the Convention was not in 
force at the time the contract was concluded.7

4.	 The Convention was held inapplicable in a case involv-
ing a contract between a seller from a non-Contracting State 
and a buyer from a Contracting State that made an arti- 
cle 95 reservation. The Court held that article 100 supported 
non-applicability of the Convention because the Convention 
was not in force in the non-Contracting State at the conclu-
sion of the contract.8

5.	 In one case a court held that, by virtue of Article 3 of 
the Convention of the Law Applicable to Contracts for the 
International Sale of Goods (Hague Conference June 1955), 
CISG was applicable to a transaction even though the con-
tract was concluded before the Convention’s entry into force 
in the State of the buyer, on the basis that it was the law of 
the seller.9 

6.	 In another case, even though the parties concluded an 
international sale of goods contract that included a C&F 
clause before the Convention entered into force, and the par-
ties did not display any intent to apply the Convention to the 
contract, the court applied the Convention.10 The court held 
that, under the C&F clause (which provides that the seller’s 
liability only extended to the time the goods were handed 
over to the first carrier), supplemented by article 67 CISG, 
the seller was not responsible for damage to the goods. 

7.	 In one case the court declined to decide between the 
applicability of the Convention (seller’s law) and the 1964 
Hague Sales Convention (buyer’s law) because the outcome 
would be the same under either law.11

INTRODUCTION

1.	 The principle of non-retroactivity is established in 
article 100, placing temporal thresholds on the application 
of the Convention. Pursuant to article 100 (1), the rules 
on contract formation (Part II of the Convention, supple-
mented by Part I) are only applicable when the proposal for 
concluding the contract is made on or after the date when 
the Convention enters into force in the relevant State or 
States.1 Under article 100 (2), the rules of the Convention 
regarding the rights and obligations of the parties (Part III 
of the Convention, supplemented by Part I) are applica-
ble to contracts that are concluded on or after the date the 
Convention entered into force in the relevant State.2 Both 
article 100 (1) and (2) refer to entry into force “in respect 
of the Contracting States referred to in subparagraph 1 (a) 
or the Contracting State referred to in subparagraph (1) (b) 
of article 1.” Under article 100 (1), for the formation rules 
of the Convention to apply the offer must be made after a 
State is considered a Contracting State per article 1 (1) (a) 
or 1  (1)  (b).3 Under article 100 (2), for the Convention’s 
rules governing the rights and obligations of the parties to 
apply a contract must be concluded on or after the date a 
State is considered a Contracting State per article 1 (1) (a) 
or 1 (1) (b).4 Regardless of applicability under article 100, 
it has been held that parties have the discretion to opt in to 
the Convention at the time of a dispute.5

APPLICABILITY OF ARTICLE 100

2.	 The Convention has been held inapplicable where the 
contract of sale was concluded prior to the date the Con-
vention entered into force in the countries relevant to the 
transaction.6 

Article 100

	 (1)	 This Convention applies to the formation of a contract only when the propos-
al for concluding the contract is made on or after the date when the Convention enters 
into force in respect of the Contracting States referred to in subparagraph (1) (a) or the  
Contracting State referred to in subparagraph (1) (b) of article 1.

	 (2)	 This Convention applies only to contracts concluded on or after the date when 
the Convention enters into force in respect of the Contracting States referred to in subpar-
agraph (1) (a) or the Contracting State referred to in subparagraph (1) (b) of article 1.

Notes

	 1 See the Digest for article 99 regarding the time for entry into force of the Convention.
	 2 Hof van Beroep Antwerpen, Belgium, 18 June 1996, English translation available on the Internet at www.cisg.law.pace.edu; Rechtbank 
van Koophandel Veurne, Belgium, 19 March 2003, English translation available on the Internet at www.cisg.law.pace.edu; CLOUT case  
No. 143 [Fovarosi Birosag Budapest, Hungary, 21 May 1996], English translation available on the Internet at www.cisg.law.pace.edu; 
CLOUT case No. 188 [Tribunal Supremo, Spain, 3 March 1997 (Tana v. Naviera del O. v. Iberico), English translation available on the 



	 Part four.  Final provisions	 435

Internet at www.cisg.law.pace.edu (“The court noted that the CISG did not become part of Spanish law until after the dispute arose between 
the parties. Accordingly, and in view of the interpretation of articles 99 (2) and 100 (2) CISG, the court held that the CISG was not applicable 
to the dispute, which arose from a contract for the sale of goods concluded prior to the entry into force of the CISG in Spain.”); Arrondisse-
mentsrechtbank Arnhem, Netherlands, 3 September 1992 (S. Jacobs v. auto Opgenoort), English editorial remarks available on the Internet 
at www.cisg.law.pace.edu (“The court further held that CISG was not applicable as the contract had been concluded before 1 January, 1992, 
being the date of entry into force of CISG in the Netherlands (article 100 CISG)”.
	 3 CLOUT case no. 2 [Oberlandesgericht Frankfurt, Germany, 17 September 1991], English translation available on the Internet at  
www.cisg.law.pace.edu (although Germany was not a Contracting State to CISG at the time of contract formation, CISG applied via the 
application of article 1 (1) (b)).
	 4 Monomeles Protodikio Thessalonikis, Greece, 2003, English editorial analysis available on the Internet at www.cisg.law.pace.edu (“At 
the time of conclusion of the contract of sale the CISG applied in France, but not in Greece…. The CISG applied by virtue of article 1 (1) (b) 
thereof, since the private international law rules of France referred to the law of a Contracting State.”); CLOUT case No. 887 [Appellations-
gericht Basel-Stadt, Switzerland, 22 August 2003], English translation available on the Internet at www.cisg.law.pace.edu (as the Convention 
was not in force in one of the States, the applicability of the Convention was based on article 1 (1) (b), i.e., the rules of private international 
commercial law lead to the application of the law of a Contracting State).
	 5 CLOUT case No. 191 [Cámara Nacional de Apelaciones en lo Comercial, Argentina, 31 October 1995), English translation available on 
the Internet at www.cisg.law.pace.edu.
	 6 Hof ’s Hertogenbosch, the Netherlands, 27 November 1991, English translation available on the Internet at www.cisg.law.pace.edu; 
Arrondissementsrechtbank Arnhem, the Netherlands, 27 May 1993 (Hunfeld v. Vos), English translation available on the Internet at  
www.cisg.law.pace.edu (“On the basis of Article 100 of the CISG, this Convention is not applicable to the agreements that were concluded 
before 1 January 1992, and the Convention relating to a Uniform Law on the International Sale of Goods (hereinafter ULIS), which was in 
force until 1 January 1992, is applicable.”); CLOUT case No. 102 [Arbitration Court of the International Chamber of Commerce, 26 August 
1989], available on the Internet at www.cisg.law.pace.edu (“The tribunal found that, pursuant to Article 100 (2) CISG, the Convention was 
not applicable, since the contract was concluded before the Convention entered into force in the countries involved (including France, the 
place of arbitration), even though those countries were parties to the Convention at the time of the issuance of the arbitral award.”); CLOUT 
case No. 8 [Corte di Cassazione, Italy, 24 October 1988 (Kretshmer v. Muratori Enzo)], English translation available on the Internet at  
www.cisg.law.pace.edu; Arrondissementsrechtbank Almelo, the Netherlands, 21 June 1989 (Societe Nouvelle des Papeteries v. Machine-
fabriek), English translation available on the Internet at www.cisg.law.pace.edu; Hoge Raad, the Netherlands, 25 September 1992 (Societe 
Nouvelle des Papeteries v. Machinefabriek), English translation available on the Internet at www.cisg.law.pace.edu; Gerechtshof Amsterdam, 
the Netherlands, 8 April, 1993 (Verwer v. Pex Handelsmij & Toshiba Deutschland), English editorial remarks available on the Internet at  
www.cisg.law.pace.edu; Arrondissementsrechtbank Arnhem, the Netherlands, 29 April 1993 (Groticke v. Neptunus Shipyard), English 
editorial remarks available on the Internet at www.cisg.law.pace.edu; Arrondissementsrechtbank Arnhem, the Netherlands, 27 May 1993 
(Hunfeld v. Vos), English editorial remarks available on the Internet at www.cisg.law.pace.edu; Oberster Gerichtshof, Austria, 26 May 
1994, English editorial remarks available on the Internet at www.cisg.law.pace.edu; Oberlandesgericht Karlsruhe, Germany, 11 February 
1993, English editorial remarks available on the Internet at www.cisg.law.pace.edu; Oberlandesgericht Koln, Germany, 16 October 1992, 
English editorial remarks available on the Internet at www.cisg.law.pace.edu; Oberlandesgericht Koln, Germany, 2 October 1992, English 
editorial remarks available on the Internet at www.cisg.law.pace.edu; CLOUT case No. 22 [Cámara Nacional de apelaciones en lo Com-
ercial, Argentina, 15 March 1991]; Gerechtshof Arnhem, the Netherlands, 27 April 1991, English translation available on the Internet at  
www.cisg.law.pace.edu; Rechtbank van koophandel Hasselt, Belgium, 16 March 1994, Unilex (“The Court held that the deliveries made after 
the entry into force of CISG in the Netherlands were governed by CISG, as the Belgian rules of private international law led to the application 
of the law of the Netherlands, a contracting State (article 1 (1) (b) CISG), while only the deliveries made prior to that date were governed by 
the 1964 Hague Convention relating to a Uniform Law on the International Sale of Goods ULIS”);); Tribunal of International Commercial 
Arbitration at the Russian Federation Chamber of Commerce and Industry, Russian Federation, 18 December 1998, English translation avail-
able on the Internet at www.cisg.law.pace.edu (the Convention was not considered applicable as it was not in force in one of the States at the 
time of the conclusion of the contract; however, it was considered “subsidiary law” under article 7 (2) because “its provisions are considered 
to be applicable to the relations between the parties as the rules making it pursuant to the Constitution of the Russian Federation [seller’s 
country] … a component part of the legal system of Russia.”; Tribunal cantonal de Vaud, Switzerland, 14 March 1993, Unilex; CLOUT case 
No. 212 [Tribunal cantonal de Vaud, Switzerland, 14 March 1996]; Tribunal cantonal de Vaud, Switzerland, 29 April 1992, Unilex; Handels-
gericht Zurich, Switzerland, 9 April 1991, Unilex.
	 7 Arrondissementsrechtbank Arnhem, the Netherlands, 22 October 1992 (Streamline Building Products v. Albrecht), English editorial 
remarks available on the Internet at www.cisg.law.pace.edu; Arrondissementsrechtbank Arnhem, Netherlands, 15 April 1993 (J.A. Harris & 
Sons v. Nijmergsche Ijzergieterij), English editorial remarks available on the Internet at www.cisg.law.pace.edu.
	 8 CLOUT case No. 616 [U.S. District Court, Southern District of Florida, United States, 22 November 2002 (Impuls v. Psion-Teklogix), 
available on the Internet at www.cisg.law.pace.edu.
	 9 Rechtbank van Koophandel Ieper, 29 January 2001, English case outline available on the Internet at www.cisg.law.pace.edu.
	 10 CLOUT case no. 191 [Cámara Nacional de Apelaciones en lo Comercial, Argentina, 31 October 1995], English translation available on 
the Internet at www.cisg.law.pace.edu.
	 11 Rechtbank van koophandel Hasselt, Belgium, 21 January 1997, English case outline available on the Internet at www.cisg.law.pace.edu.   
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Article 101

	 (1)	 A Contracting State may denounce this Convention, or Part II or Part III of the 
Convention, by a formal notification in writing addressed to the depositary.

	 (2)	 The denunciation takes effect on the first day of the month following the  
expiration of 12 months after the notification is received by the depositary. Where a longer 
period for the denunciation to take effect is specified in the notification, the denunciation 
takes effect upon the expiration of such longer period after the notification is received by 
the depositary.

OVERVIEW

1. 	 Article 101 is self-explanatory. See also the discussion of the depositary’s functions and obligations in the Digest for  
article 89 of the Convention, as well as article 77 (1) (e) of the Vienna Convention on the Law of Treaties (1969).

2. 	 Court decisions and arbitral awards referring to article 101 have not been identified.
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nature of language, perhaps inevitable.1 Article 33 of the 
United Nations Convention on the Law of Treaties (1969), 
which is entitled “interpretation of treaties authenticated in 
two or more languages,” addresses how such discrepancies 
and differences should be resolved should they arise. Arti-
cle 33 (1) of this Convention affirms the language of the 
Convention clause quoted above which declares each of 
the different language versions “equally authentic”: “When 
a treaty has been authenticated in two or more languages, 
the text is equally authoritative in each language, unless 
the treaties provide or the parties agree that, in case of 
divergence, a particular text shall prevail.” Article 33 (4) 
of the Law of Treaties Convention addresses the resolution 
of discrepancies among equally authoritative treaty texts: 
“Except where a particular text prevails in accordance with 
paragraph 1, when a comparison of the authentic texts dis-
closes a difference of meaning which the application of 
articles 31 and 32 [containing rules on the interpretation of 
treaties] does not remove, the meaning which best recon-
ciles the texts, having regard to the object and purpose of 
the treaty, shall be adopted.”

OVERVIEW

1.	 The clause quoted above is the final clause of the  
Convention. It identifies the date and place at which the 
final text of the Convention was approved (11 April 1980, 
in Vienna), declares that the text constitutes a “single  
original” in the six official language of the United Nations, 
proclaims that the texts in each of these languages “are 
equally authentic,” and introduces the signatures of the 
witnesses to the approved text. 

DISCREPANCIES IN THE DIFFERENT  
LANGUAGE VERSIONS

2.	 Textual discrepancies among the six different lan-
guage versions in which the Convention was approved 
(Arabic, Chinese, English, French, Russian and Spanish), 
each of which is declared “equally authentic” by the clause 
quoted above, are possible; differences in shades of mean-
ing among the different language versions are, given the 

Authentic Text and Witness Clause

DONE at Vienna, this day of eleventh day of April, one thousand nine hundred and eighty, 
in a single original, of which the Arabic, Chinese, English, French, Russian and Spanish 
texts are equally authentic.

IN WITNESS WHEREOF the undersigned plenipotentiaries, being duly authorized by the 
respective Governments, have signed this Convention.

	 1 The depositary has published rectifications of the authentic Arabic and Russian text versions of the Convention: Depositary notification 
C.N.862.1998.TREATIES-5 of 19 February 1999 (procès-verbal of rectification of the authentic Arabic text); C.N.233.2000.TREATIES-2 of 
27 April 2000 (rectification of the Russian authentic text); and C.N.1075.2000.TREATIES-5 of 1 December 2000 [rectification of the original 
of the Convention (Arabic authentic text)]. See Federal Arbitration Court for the Northwestern Circuit, Russian Federation, 3 June 2003, 
English translation available on the Internet at www.cisg.law.pace.edu (because the authentic Russian text of Article 68 CISG as adopted 
when the text of the Convention was approved did not contain the first sentence of Article 68, the court applied the Russian text as written and 
held that the risk in respect of goods sold in transit passed from the time the goods were handed over to the carrier who issued the documents 
embodying the contract of carriage).
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Country/Court Article Remarks

ARGENTINA

Federal Appellate Courts

Cámara Nacional de Apelaciones en lo Comercial,  
15 March 1991

100 CLOUT case No.  22

Cámara Nacional de Apelaciones en lo Comercial,  
14 October 1993

4
Part II

18

CLOUT case No.  700

Cámara Nacional de Apelaciones en lo Comercial,  
31 October 1995

36
Part III, Chap. IV

66
67
100

CLOUT case No.  191

Cámara Nacional de Apelaciones en lo Comercial,  
24 April 2000

1
7

CLOUT case No. 701

Cámara Nacional de Apelaciones en lo Comercial  
de Buenos Aires,  
21 July 2002

7
28
35

CLOUT case No.  636

Cámara Nacional de Apelaciones en lo Comercial  
de Buenos Aires,  
31 May 2007

49

de Cámara Nacional de Apelaciones en lo Comercial  
Buenos Aires,  
7 October 2010

1
78

CLOUT case No.  701

Cámara Nacional de Apelaciones en lo Comercial  
de Buenos Aires, 
24 June 2010

Note by the 
Secretariat

Federal District Courts

Juzgado Nacional de Primera Instancia en lo Comercial 
No.  7 Buenos Aires,  
20 May 1991

53 CLOUT case No.  21

Juzgado Nacional de Primera Instancia en lo Comercial 
No.  10,  
23 October 1991

9
78

INDEX

Case list by country and court



440	 UNCITRAL Digest of Case Law on the United Nations Convention on the International Sale of Goods

Country/Court Article Remarks

Juzgado Nacional de Primera Instancia en lo Comercial 
No.  11 (Buenos Aires),  
18 March 1994

66
67

Juzgado Nacional de Primera Instancia en lo Comercial 
No.  10, Buenos Aires,  
6 October 1994

9
78

Juzgado Comercial No.  26 Secretaria No.  52, Buenos Aires, 
17 March 2003

4
9

Juzgado Comercial No.  26 Secretaria No.  51, Buenos Aires,  
30 April 2003

9

Juzgado Comercial No.  26 Secretaria No.  51, Buenos Aires, 
2 July 2003

4
7
9

AUSTRALIA

Federal Court

Federal Court of Australia,  
28 April 1995

4
8
11

Part II
15
18
23
25
26
30
49
64
75
76
81

CLOUT case No.  308

Federal Court of Australia,  
24 October 2008

1
7
50

CLOUT case No. 958

Federal Court of Australia,  
20 May 2009

6
47
48

CLOUT case No. 956

Federal Court of Australia,  
28 September 2010	

1

Federal Court of Australia,  
8 October 2010

1

Federal Court of Australia,  
13 August 2010

39 CLOUT case No. 1133

Federal Court of Australia (Full Court),
20 April 2011

35
74
77

CLOUT case No. 1132

State Courts

Court of Appeal, New South Wales,  
12 March 1992

7
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Country/Court Article Remarks

Supreme Court of Queensland,  
17 November 2000

1
6
7
25
54
61
72
74
75

CLOUT case No.  631

Supreme Court of Queensland,  
12 October 2001

64
72
75

Supreme Court of Western Australia,  
17 January 2003

35
49

Supreme Court of Victoria, 
24 April 2003

1

Court of Appeal, New South Wales, 
16 December 2009

8 CLOUT case No. 1136

Supreme Court of New South Wales, 
30 January 2012

35

Supreme Court of New South Wales, 
24 August 2012

6

AUSTRIA

Supreme Court

Oberster Gerichtshof,  
2 July 1993

13

Oberster Gerichtshof,  
27 October 1994

3 CLOUT case No.  105 

Oberster Gerichtshof,  
10 November 1994

1
6
8
10

Part II
14
55
54
99

CLOUT case No.  106

Oberster Gerichtshof,  
6 February 1996

1
2
7
8
9
11

Part II
14
19
26
29
41
54
60

Part III, Chap. IV
71
75
76
77
80

CLOUT case No.  176
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Country/Court Article Remarks

Oberster Gerichtshof,  
27 February 1996

53

Oberster Gerichtshof,  
26 May 1996

100

Oberster Gerichtshof,  
11 February 1997

2
6

CLOUT case No.  190

Oberster Gerichtshof,  
20 March 1997

1
4
8

Part II
14
19

CLOUT case No.  189

Oberster Gerichtshof,  
24 April 1997

4
8

Oberster Gerichtshof,  
26 April 1997

13

Oberster Gerichtshof,  
18 June 1997

1
Part II

14
18

CLOUT case No.  239

Oberster Gerichtshof,  
8 September 1997

1

Oberster Gerichtshof,  
11 September 1997

1
63
64

CLOUT case No.  307

Oberster Gerichtshof,  
12 February 1998

1
71
73
76

CLOUT case No.  238

Oberster Gerichtshof,  
10 March 1998

1
57

CLOUT case No.  421

Oberster Gerichtshof,  
25 June 1998

1
4

Oberster Gerichtshof,  
30 June 1998

1
7
27
39

CLOUT case No.  305

Oberster Gerichtshof,  
10 September 1998

31

Oberster Gerichtshof,  
15 October 1998

1
4
6
9

CLOUT case No.  240

Oberster Gerichtshof,  
11 March 1999

1 CLOUT case No.  306
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Country/Court Article Remarks

Oberster Gerichtshof,  
19 March 1999

1
Part II

Oberster Gerichtshof,  
29 June 1999

1
7
11
29
31
49
57

Part III, Chap. IV
Part III, Chap. V, 

Sect. V
81
82
83

CLOUT case No.  422

Oberster Gerichtshof,  
27 August 1999

1
38
39

CLOUT case No.  423

Oberster Gerichtshof,  
12 November 1999

1

Oberster Gerichtshof,  
9 March 2000

1
7
8
11

CLOUT case No.  424

Oberster Gerichtshof,  
21 March 2000

1
4
6
9

CLOUT case No.  425

Oberster Gerichtshof,  
13 April 2000

1
7
25
49

CLOUT case No.  426

Oberster Gerichtshof,  
28 April 2000

1
Part III, Chap. V, 

Sect. II
64
74
75
76

CLOUT case No.  427

Oberster Gerichtshof,  
7 September 2000

1
4
7

Part II
46
49

CLOUT case No.  428

Oberster Gerichtshof,  
18 April 2001

3

Oberster Gerichtshof,  
5 July 2001

49 CLOUT case No.  535
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Country/Court Article Remarks

Oberster Gerichtshof,  
22 October 2001

4
6
7
9
54
57

CLOUT case No.  605

Oberster Gerichtshof,  
14 January 2002

3
6
8

Part II
38
39

Part III, Chap. V, 
Sect. II

74

CLOUT case No.  541

Oberster Gerichtshof,  
17 April 2002

39
44

CLOUT case No.  542

Oberster Gerichtshof,  
18 December 2002

1
7

Oberster Gerichtshof,  
27 February 2003

9
35
40

CLOUT case No.  536

Oberster Gerichtshof,  
10 September 2003

2

Oberster Gerichtshof,  
18 November 2003

57

Oberster Gerichtshof,  
17 December 2003

1
6
8
73
96

CLOUT case No.  534

Oberster Gerichtshof,  
29 March 2004

57

Oberster Gerichtshof,  
21 April 2004

3
6
79

Oberster Gerichtshof,  
26 January 2005

1
6
8
10

Oberster Gerichtshof,  
23 May 2005

7
40
49
50

CLOUT case No.  747

Oberster Gerichtshof,  
24 May 2005

6
27
39

CLOUT case No.  748
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Country/Court Article Remarks

Oberster Gerichtshof,  
21 June 2005

6
38
51
53

CLOUT case No.  749

Oberster Gerichtshof,  
31 August 2005

8
9

CLOUT case No.  750

Oberster Gerichtshof,  
8 September 2005

57

Oberster Gerichtshof,  
8 November 2005

3
7
39
58
71

Oberster Gerichtshof,  
25 January 2006

25
35
49

CLOUT case No.  752

Oberster Gerichtshof,  
12 September 2006

42
43

CLOUT case No.  753

Oberster Gerichtshof,  
30 November 2006

39
40

Oberster Gerichtshof,  
19 April 2007

35

Oberster Gerichtshof,  
4 July 2007

6
36
69

Oberster Gerichtshof,  
19 December 2007

39
40
45

CLOUT case No. 1058

Oberster Gerichtshof,  
3 April 2008

57

Oberster Gerichtshof,  
8 May 2008

39

Oberster Gerichtshof,  
2 April 2009

6
38
39

CLOUT case No. 1057

Oberster Gerichtshof,
28 June 2012

38

Oberster Gerichtshof,
15 November 2012

25 CLOUT case No. 1517

Oberster Gerichtshof,
13 December 2012

18
23

CLOUT case No. 1516

Oberster Gerichtshof,
15 January 2013

74 CLOUT case No. 1515
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Country/Court Article Remarks

Appellate Courts

Oberlandesgericht Innsbruck,  
1 July 1994

4
7
25
35
36
46
49

CLOUT case No.  107

Oberlandesgericht Linz,  
23 May 1995

71

Oberlandesgericht Graz,  
9 November 1995

9
35
50
76

CLOUT case No.  175

Oberlandesgericht Wien,  
7 November 1996

1

Oberlandesgericht Graz,  
11 March 1998

58

Oberlandesgericht Graz,  
15 June 2000

4
53
62

Oberlandesgericht Graz,  
24 January 2001

54

Oberlandesgericht Graz,  
24 January 2002

63
76
77

Oberlandesgericht Graz,  
7 March 2002

8
9
19

CLOUT case No.  537

Oberlandesgericht Innsbruck,  
26 April 2002

38
39

CLOUT case No.  538

Oberlandesgericht Graz,  
31 May 2002

54
61
64
75

CLOUT case No.  539

Oberlandesgericht Graz,  
16 September 2002

27
75
88

CLOUT case No.  540

Oberlandesgericht Wien,  
1 June 2004

3
57

Oberlandesgericht Graz,  
29 July 2004

1
10
26
61
64
75

CLOUT case No.746

Oberlandesgericht Innsbruck,  
1 February 2005

8
9

Oberlandesgericht Linz,  
23 March 2005

4
8
19
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Oberlandesgericht Linz,  
1 June 2005

39

Oberlandesgericht Linz,  
8 August 2005

6
8
9

Oberlandesgericht Linz,  
23 January 2006

6
8
12
36
69

Oberlandesgericht Linz,  
4 September 2007

3
6

Oberlandesgericht Innsbruck,  
18 December 2007

3
6
13
18

Oberlandesgericht Linz, 
8 February 2012

74

Oberlandesgericht Graz,
19 June 2013

35

District Courts

Landesgericht für Zivilrechtssachen Graz,  
4 March 1993

55

Landesgericht Innsbruck,  
9 July 2004

9

Special Courts

Handelsgericht Wien,  
4 March 1997

6

Handelsgericht Wien,  
3 May 2007

7

Arbitration

Internationales Schiedsgericht der Bundeskammer  
der gewerblichen Wirtschaft – Wien,  
15 June 1994

1
4
6
7
53

Part III,  
Chap. V, Sect. II

74
77
78

CLOUT case No.  93
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Internationales Schiedsgericht der Bundeskammer  
der gewerblichen Wirtschaft – Wien,  
15 June 1994

1
4
7
16
29
38
39
74
78

CLOUT case No.  94

Arbitration award No. S2/97, Schiedsgericht der Börse  
für Landwirtschaftliche Produkte – Wien,  
10 December 1997

68
72
73

BELARUS

Supreme economic court

Supreme Economic Court,  
4 June 2003

53 CLOUT case No.  498

Regional economic courts 

Economic Court of the Vitebsk Region,  
17 April 2003

53 CLOUT case No.  497

Economic Court of the City of Minsk,  
10 April 2008

7 CLOUT case No.  961

Economic Court of Grodno Region,  
23 July 2008

30 CLOUT case No.  959

BELGIUM

Supreme Court

Hof van Cassatie,  
19 June 2009

1
4
7
55
79

Appellate Courts

Hof van Beroep, Antwerpen,  
18 June 1996

4
100

Hof van Beroep, Antwerpen,  
4 November 1998

50
78

CLOUT case No.  1018

Hof van Beroep, Gent,  
26 April 2000

71

Cour d’appel, Mons,  
8 March 2001

1
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Hof van Beroep, Antwerpen,  
27 June 2001

40

Hof van Beroep, Gent,  
31 January 2002

1

Hof van Beroep, Antwerpen,  
14 February 2002

39

Hof van Beroep, Gent,  
15 May 2002

1
3
6
7
11
18
29
57

CLOUT case No.  1017

Hof van Beroep, Gent,  
2 December 2002

39

Hof van Beroep, Antwerpen,  
16 December 2002

8

Cour d’appel de Liège,  
28 April 2003

4
11
57

Hof van Beroep, Gent,  
12 May 2003

38
39

Hof van Beroep, Gent,  
8 October 2003

38
39

Hof van Beroep, Gent,  
29 October 2003

3

Hof van Beroep, Gent,  
28 January 2004

39
40

Hof van Beroep, Gent,  
24 March 2004

40

Hof van Beroep, Antwerpen,  
14 April 2004

39

Hof van Beroep, Gent,  
10 May 2004

36
74
77

Hof van Beroep, Gent,  
17 May 2004

4
39
78

Hof van Beroep, Gent,  
16 June 2004

39
66

Hof van Beroep, Gent,  
30 June 2004

46

Hof van Beroep, Gent,  
4 October 2004

4
11
40
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Hof van Beroep, Gent,  
20 October 2004

6
74

Hof van Beroep, Gent,  
8 November 2004

14
19

Hof van Beroep, Gent,  
24 November 2004

3

Hof van Beroep, Antwerpen,  
3 January 2005

3

Hof van Beroep, Antwerpen,  
24 April 2006 

6
9
11
34
53
75
77
78
85

Hof van Beroep, Antwerpen,  
22 January 2007

35
38
75
77

Hof van Beroep, Gent,  
16 April 2007

38
39
40

Hof van Beroep, Gent,  
14 November 2008

3
6
38
39

District Courts

Tribunal de Commerce, Bruxelles,  
13 November 1992

1
71

Rechtbank van Koophandel, Hasselt,  
23 February 1994

1

Rechtbank van Koophandel, Hasselt,  
16 March 1994

1
100

Tribunal de Commerce, Bruxelles,  
5 October 1994

1
39
59
90

Rechtbank van Koophandel, Hasselt,  
1 March 1995

71 CLOUT case No. 1255

Rechtbank van Koophandel, Hasselt,  
2 May 1995

1
11
12
29
53
79
96
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Tribunal de Commerce, Nivelles,  
19 September 1995

1
4

Part II
19

Rechtbank van Koophandel, Hasselt,  
18 October 1995

1

Rechtbank van Koophandel, Hasselt, 
8 November 1995

1

Rechtbank van Koophandel, Hasselt,  
9 October 1996

1

Rechtbank van Koophandel, Kortrijk, 
6 December 1996

1
35
39

Rechtbank van Koophandel, Kortrijk, 
6 January 1997

1

Rechtbank van Koophandel, Hasselt, 
21 January 1997

4
100

Rechtbank van Koophandel, Kortrijk, 
27 June 1997

38
39

Rechtbank van Koophandel, Kortrijk, 
6 October 1997

1
35
38

Rechtbank van Koophandel, Hasselt, 
17 June 1998

4
78

Rechtbank van Koophandel Hasselt, 
16 September 1998

57

Rechtbank van Koophandel, Hasselt, 
2 December 1998

7
53

CLOUT case No. 1254

Rechtbank van Koophandel Hasselt, 
5 May 1999

61

Rechtbank van Koophandel, Hasselt, 
2 June 1999

8
10
61

Rechtbank van Koophandel Hasselt, 
2 July 1999

53

Tribunal de commerce de Charleroi, 
28 October 2000

57

Rechtbank van Koophandel, Ieper, 
29 January 2001

4
7
9
78
100

Rechtbank van Koophandel, Kortrijk, 
4 April 2001

11
78
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Rechtbank van Koophandel, Kortrijk, 
19 April 2001

6 CLOUT case No.  483

Rechtbank van Koophandel, Veurne, 
25 April 2001

1
9
78

Rechtbank van Koophandel, Hasselt, 
19 September 2001

3

Rechtbank van Koophandel, Kortrijk, 
3 October 2001

78

Tribunal de Commerce, Namur, 
15 January 2002

3
6
36
59
78

Rechtbank van Koophandel Mechelen, 
18 January 2002

39

Rechtbank van Koophandel, Ieper, 
18 February 2002

7
9
36
69
78

Rechtbank van Koophandel Hasselt, 
6 March 2002

38
39

Rechtbank van Koophandel, Hasselt, 
22 May 2002

11

Rechtbank van Koophandel, Veurne 
19 March 2003

11
18
38
39
100

Rechtbank van Koophandel, Hasselt, 
13 May 2003

1

Rechtbank van Koophandel, Hasselt, 
26 May 2003

8

Rechtbank van Koophandel, Hasselt, 
6 January 2004

39

Rechtbank van Koophandel, Hasselt, 
16 January 2004

38

Rechtbank van Koophandel, Hasselt, 
4 February 2004

3
39

Rechtbank van Koophandel, Hasselt, 
25 February 2004

61
78

Rechtbank van Koophandel, Kortrijk, 
4 June 2004

26
39
64
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Rechtbank van Koophandel, Hasselt, 
14 September 2004

3

Rechtbank van Koophandel, Tongeren, 
25 January 2005

8
11
18
79

Rechtbank van Koophandel, Hasselt, 
20 September 2005

39
74
78

Rechtbank van Koophandel, Hasselt, 
15 February 2006

6

BRAZIL

Appellate Court

Tribunal de Justiça do Rio Grande do Sul, 
20 May 2009

8 CLOUT case No. 1179

BULGARIA

Arbitration

Arbitration Court at the Bulgarian Chamber of Commerce 
and Industry, case No.  56/1995, 
24 April 1996

1
40
74
79

Arbitration Court at the Bulgarian Chamber of Commerce 
and Industry, case No 11/1996, 
12 February 1998

1
7
60
78
86

Arbitration Court at the Bulgarian Chamber of Commerce 
and Industry, 
30 November 1998

55

Bulgarian Chamber of Commerce and Industry, 
12 March 2001

7

CANADA

Courts of Appeal

Ontario Court of Appeal, 
26 January 2000

77

First Instance

Ontario Court-General Division, 
16 December 1998 [now Ontario Court of Justice General 
Division]

74
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Ontario Superior Court of Justice, 
31 August 1999

1
2
35
39
40
52

CLOUT case No.  341

Supreme Court of British Columbia, 
21 August 2003

35
71

CLOUT case No.  532

Ontario Superior Court, 
6 October 2003 [now Ontario Superior Court of Justice]

25 CLOUT case No.  859

Quebec Superior Court, District of Montreal, 
29 July 2005

4

CHILE

Supreme Court

Corte Suprema, 
22 September 2008

6

CHINA

Supreme People’s Court

Supreme People’s Court, People’s Republic of China, 
20 July 1999

53
95

Supreme People’s Court, People’s Republic of China, 
8 August 2000

53

Supreme People’s Court, People’s Republic of China, 
21 September 2005

1

Supreme People’s Court, People’s Republic of China, 
24 December 2012

1
6

Supreme People’s Court, People’s Republic of China,
30 April 2014

1
6
25

Supreme People’s Court, People’s Republic of China,
30 June 2014

Note by the 
Secretariat

1
4
6
7
25
74

High People’s Courts

High People’s Court of Fujian Province, 
31 December 1996

53
62
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High People’s Court of Ningxia Hui Autonomous Region, 
27 November 2002 

67

High People’s Court of Hubei Province, 
19 March 2003

93

High People’s Court of Shandong Province, 
10 September 2004 

40

High People’s Court of Beijing Municipality,
18 March 2005

1
6

High People’s Court of Shandong Province, 
27 June 2005

1
35
36

High People’s Court of Shanghai Municipality, 
30 August 2005

53

High People’s Court of Guangdong Province, 
31 December 2005

9

High People’s Court of Guangdong Province,
22 June 2006

1

High People’s Court of Tianjin Municipality,
23 March 2007

71
74

High People’s Court of Shanghai Municipality, 
17 May 2007

6

High People’s Court of Shanghai Municipality, 
17 Jan 2007

6

High People’s Court of Zhejiang Province, 
24 April 2008

62

High People’s Court of Zhejiang Province,
22 October 2010

4

High People’s Court of Zhejiang Province,
15 December 2010

1
93

High People’s Court of Zhejiang Province,
18 April 2011

71

High People’s Court of Zhejiang Province,
26 August 2011

1

High People’s Court of Fujian Province,
15 October 2011

1

High People’s Court of Tianjin Municipality,
18 June 2012

1

High People’s Court of Tianjin Municipality,
9 October 2012

4

High People’s Court of Zhejiang Province,
11 September 2013

6
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High People’s Court of Tianjin Municipality,
25 November 2013

6

High People’s Court of Zhejiang Province,
27 December 2013

1
7

High People’s Court of Zhejiang Province,
20 August 2014

1
6
81
86
87

Intermediate People’s Courts

Xiamen Intermediate People’s Court, 
31 December 1992

54

Changsha Intermediate Peoples’ Court (Economic Chamber), 
18 September 1995

73

Shanghai No. 2 Intermediate People’s Court, 
22 June 1998

88

Wuhan Intermediate People’s Court of Hubei Province, 
4 April 2001

53

Wuhan Intermediate People’s Court of Hubei Province, 
9 September 2002, case No. CISG 2002/22

62

Hangzhou Intermediate People’s Court, 
31 December 2002

14

Shanghai No.  1. Intermediate People’s Court, 
23 March 2004

1
4
53

Wuhan Intermediate People’s Court of Hubei Province, 
11 May 2004

53

Shanghai No.1 Intermediate People’s Court, 
29 May 2005

53

Shanghai No. 2 Intermediate People’s Court, 
24 June 2005

53
59

Shanghai No. 2 Intermediate People’s Court, 
28 November 2005

53

Shanghai No. 2 Intermediate People’s Court, 
25 December 2006

67

Shanghai No. 1 Intermediate People’s Court, 
25 December 2008

40

Qingdao Intermediate People’s Court, Shandong Province,
24 August 2012

6

Ningbo Intermediate People’s Court, Zhejiang Province,
28 January 2014

7
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Guangzhou Intermediate People’s Court, Guangdong 
Province,
20 October 2014

6

Hangzhou Intermediate People’s Court, Zhejiang 
Province,
30 October 2014

74

People’s Courts

Cixi People’s Court, Zhejiang Province, 
18 July 2001

32

Maritime Courts

Wuhan Maritime Court, Hubei Province, 
10 September 2002

67

Dalian Maritime Court, 
29 June 2005

1
38

Arbitration 

China International Economic and Trade Arbitration 
Commission, Arbitration, award relating to 1989 Contract 
#QFD890011

9
77

China International Economic and Trade Arbitration 
Commission (CIETAC), 
31 December 1989

72

China International Economic and Trade Arbitration 
Commission (CIETAC), 
31 December 1989, case No. CISG 1989/02

71

China International Economic and Trade Arbitration 
Commission (CIETAC), 
31 December 1990, case No. CISG 1990/01

9

China International Economic and Trade Arbitration 
Commission (CIETAC), 
18 April 1991

76

China International Economic and Trade Arbitration 
Commission (CIETAC), 
6 June 1991

Part III, Chap. V, 
Sect. II

77
86
88

China International Economic and Trade Arbitration 
Commission (CIETAC), 
20 June 1991, case No.  1740

74

China International Economic and Trade Arbitration 
Commission (CIETAC), 
20 June 1991

74



458	 UNCITRAL Digest of Case Law on the United Nations Convention on the International Sale of Goods

Country/Court Article Remarks

China International Economic and Trade Arbitration 
Commission (CIETAC), 
30 October 1991

Part III, Chap. V, 
Sect. II

75
76
81
84

China International Economic and Trade Arbitration 
Commission (CIETAC), 
20 January 1993, case No. CISG 1993/04

76

China International Economic and Trade Arbitration 
Commission (CIETAC), 
1 April 1993, case No.  75

18
19

Part II
Part III, Chap. V, 

Sect. II
75
76

China International Economic and Trade Arbitration 
Commission (CIETAC), 
24 February 1994, case No. CISG 1994/03

76

China International Economic and Trade Arbitration 
Commission (CIETAC), 
23 February 1995

38
66

China International Economic and Trade Arbitration 
Commission (CIETAC), 
10 March 1995, case No. CISG 1995/03

68

China International Economic and Trade Arbitration 
Commission (CIETAC), 
23 April 1995, case No. CISG 1995/07

64

China International Economic and Trade Arbitration 
Commission (CIETAC), 
31 January 1996

72

China International Economic and Trade Arbitration 
Commission (CIETAC), 
5 February 1996, case No. CISG 1996/07

77

China International Economic and Trade Arbitration 
Commission (CIETAC), 
5 February 1996, case No. CISG 1996/06

76

China International Economic and Trade Arbitration 
Commission (CIETAC), 
14 February 1996, case No. CISG 1996/09

53 CLOUT case No.  855

China International Economic and Trade Arbitration 
Commission (CIETAC), 
15 February 1996, case No. CISG1996/10

59 CLOUT case No.  854

China International Economic and Trade Arbitration 
Commission (CIETAC), 
8 March 1996, case No. CISG 1996/13

30
60

CLOUT case No.  680

China International Economic and Trade Arbitration 
Commission (CIETAC), 
29 March 1996

72
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China International Economic and Trade Arbitration 
Commission (CIETAC), 
30 April 1996, case No. CISG 1996/20

53

China International Economic and Trade Arbitration 
Commission (CIETAC), 
14 May 1996, case No. CISG 1996/23

53

China International Economic and Trade Arbitration 
Commission (CIETAC), 
16 May 1996, case No. CISG 1996/24

62

China International Economic and Trade Arbitration 
Commission (CIETAC), 
31 May 1996, case No. CISG 1996/27

53 CLOUT case No.  853

China International Economic and Trade Arbitration 
Commission (CIETAC), 
6 August 1996, Case No. CISG 1996/35

53
61

China International Economic and Trade Arbitration 
Commission (CIETAC), 
30 August 1996, case No. CISG 1996/40

62

China International Economic and Trade Arbitration 
Commission (CIETAC), 
6 September 1996, case No. CISG 1996/42

67
96

China International Economic and Trade Arbitration 
Commission (CIETAC), 
18 September 1996, case No. CISG 1996/01

73

China International Economic and Trade Arbitration 
Commission (CIETAC), 
15 October 1996, case No. CISG 1996/46

53

China International Economic and Trade Arbitration 
Commission (CIETAC), 
11 November 1996, case No. CISG 1996/51

53

China International Economic and Trade Arbitration 
Commission (CIETAC), 
15 November 1996, case No. CISG 1996/52

77

China International Economic and Trade Arbitration 
Commission (CIETAC), 
28 November 1996, case No. CISG 1996/54

77

China International Economic and Trade Arbitration 
Commission (CIETAC), 
1 April 1997, case No. CISG 1997/02

68

China International Economic and Trade Arbitration 
Commission (CIETAC), 
2 April 1997, case No. CISG 1997/03

53

China International Economic and Trade Arbitration 
Commission (CIETAC), 
23 April 1997, case No. CISG 1997/09

76 CLOUT case No.  866

China International Economic and Trade Arbitration 
Commission (CIETAC), 
23 April 1997, case No. CISG 1997/08

14
65
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China International Economic and Trade Arbitration 
Commission (CIETAC), 
7 May 1997, case No. CISG 1997/12

75

China International Economic and Trade Arbitration 
Commission (CIETAC), 
16 June 1997, case No. CISG 1997/15

53
54

China International Economic and Trade Arbitration 
Commission (CIETAC), 
25 June 1997, case No. CISG 1997/16

30
53
66
67

CLOUT case No.  864

China International Economic and Trade Arbitration 
Commission (CIETAC), 
26 June 1997, case No. CISG 1997/17

62

China International Economic and Trade Arbitration 
Commission (CIETAC), 
21 July 1997, case No. CISG 1997/22

64

China International Economic and Trade Arbitration 
Commission (CIETAC), 
18 August 1997, case No. CISG 1997/26

25
77

CLOUT case No.  681

China International Economic and Trade Arbitration 
Commission (CIETAC), 
8 September 1997, case No. CISG 1997/27

77

China International Economic and Trade Arbitration 
Commission (CIETAC), 
29 September 1997, case No. CISG 1997/28

49
77

CLOUT case No.  861

China International Economic and Trade Arbitration 
Commission (CIETAC), 
30 November 1997, case No. CISG 1997/33

75
76

China International Economic and Trade Arbitration 
Commission (CIETAC), 
15 December 1997, case No. CISG 1997/34

18 CLOUT case No.  715

China International Economic and Trade Arbitration 
Commission (CIETAC), 
16 December 1997

72 CLOUT case No.  716

China International Economic and Trade Arbitration 
Commission (CIETAC), 
19 December 1997, Case No. CISG 1997/36

29
47
49
51

CLOUT case No.  990

China International Economic and Trade Arbitration 
Commission (CIETAC), 
31 December 1997 

96 CLOUT case No. 1170

China International Economic and Trade Arbitration 
Commission (CIETAC), 
20 January 1998, case No. CISG 1998/01

77

China International Economic and Trade Arbitration 
Commission (CIETAC), 
26 November 1998, case No. CISG 1998/07

53 CLOUT case No. 1169
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China International Economic and Trade Arbitration 
Commission (CIETAC), 
25 December 1998, case No. CISG 1998/10

55
76

CLOUT case No.  981

China International Economic and Trade Arbitration 
Commission (CIETAC), 
25 December 1998, case No. CISG 1998/11

75 CLOUT case No.  982

China International Economic and Trade Arbitration 
Commission (CIETAC), 
6 January 1999, case No. CISG 1999/04

53
54
61
64
77

CLOUT case No.  717

China International Economic and Trade Arbitration 
Commission (CIETAC), 
13 January 1999, case No. CISG 1999/05

53 CLOUT case No.  718

China International Economic and Trade Arbitration 
Commission (CIETAC), 
12 February 1999, case No. CISG 1999/08

75 CLOUT case No.  980

China International Economic and Trade Arbitration 
Commission (CIETAC), 
1 March 1999, case No. CISG 1999/12

64

China International Economic and Trade Arbitration 
Commission (CIETAC), 
29 March 1999

96 CLOUT case No.  770

China International Economic and Trade Arbitration 
Commission (CIETAC), 
5 April 1999, case No. CISG 1999/19

73 CLOUT case No.  989

China International Economic and Trade Arbitration 
Commission (CIETAC), 
8 April 1999, case No. CISG 1999/21

25
53

CLOUT case No.  810

China International Economic and Trade Arbitration 
Commission (CIETAC), 
12 April 1999, case No. CISG 1999/22

30 CLOUT case No.  684

China International Economic and Trade Arbitration 
Commission (CIETAC), 
11 June 1999, case No. CISG 1999/29

61
62

China International Economic and Trade Arbitration 
Commission (CIETAC), 
30 June 1999, case No. CISG 1999/31

61
62

China International Economic and Trade Arbitration 
Commission (CIETAC), 
30 June 1999, case No. CISG 1999/30

76 CLOUT case No.  807

China International Economic and Trade Arbitration 
Commission (CIETAC), 
30 June 1999, case No. CISG 1999/03

77

China International Economic and Trade Arbitration 
Commission (CIETAC), 
4 July 1999, case No.  CISG 1999/28

25
34
49

CLOUT case No.  808
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Supreme Court of the People’s Republic of China, 
20 July 1999

53
95

China International Economic and Trade Arbitration 
Commission (CIETAC), 
29 December 1999, Case No. CISG 1999/33

48 CLOUT case No.  806

China International Economic and Trade Arbitration 
Commission (CIETAC), 
31 December 1999, case No. CISG 1999/32

59 CLOUT case No.  805

China International Economic and Trade Arbitration 
Commission (CIETAC), 
31 December 1999, case No. CISG 1999/01

30
66

CLOUT case No.  683

China International Economic and Trade Arbitration 
Commission (CIETAC), 
11 January 2000, case No. CISG 2000/07

53

China International Economic and Trade Arbitration 
Commission (CIETAC), 
1 February 2000, case No. CISG 2000/01

76

China International Economic and Trade Arbitration 
Commission (CIETAC), 
11 February 2000, case No. CISG 2000/02

75
76

Supreme Court of the People’s Republic of China, 
8 August 2000

China International Economic and Trade Arbitration 
Commission (CIETAC), 
10 August 2000, case No. CISG 2000/04

75

China International Economic and Trade Arbitration 
Commission (CIETAC), 
29 September 2000, case No. CISG 2000/15

60
65

China International Economic and Trade Arbitration 
Commission (CIETAC), 
6 December 2000, case No. CISG 2000/13

62 CLOUT case No.  1104

China International Economic and Trade Arbitration 
Commission (CIETAC), 
31 December 2000, case No. CISG 2000/17

2
25

CLOUT case No.  988

China International Economic and Trade Arbitration 
Commission (CIETAC), 
22 March 2001, case No. CISG 2001/02

25
60
64

CLOUT case No.  987

China International Economic and Trade Arbitration 
Commission (CIETAC), 
25 December 2001, case No. CISG 2001/04

79 CLOUT case No.  1102

China International Economic and Trade Arbitration 
Commission (CIETAC), 
4 February 2002, case No. CISG 2002/03

25
53
59
61
64

CLOUT case No.  986

China International Economic and Trade Arbitration 
Commission (CIETAC), 
4 February 2002, case No. CISG 2002/17

54
79

CLOUT case No. 1101
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China International Economic and Trade Arbitration 
Commission (CIETAC), 
4 February 2002, case No. CISG 2002/03

25
75

CLOUT case No. 986

China International Economic and Trade Arbitration 
Commission (CIETAC), 
7 March 2002, case No. CISG 2002/01

4

China International Economic and Trade Arbitration 
Commission (CIETAC), 
30 April 2002, case No. CISG 2005/22

4

China International Economic and Trade Arbitration 
Commission (CIETAC), 
15 July 2002, case No. CISG 2002/19

4 CLOUT case No.  985

China International Economic and Trade Arbitration 
Commission (CIETAC), 
18 July 2002, case No. CISG 2002/20

35

China International Economic and Trade Arbitration 
Commission (CIETAC), 
9 August 2002, case No. CISG 2002/21

79

China International Economic and Trade Arbitration 
Commission (CIETAC), 
9 September 2002

53

China International Economic and Trade Arbitration 
Commission (CIETAC), 
21 October 2002, case No. CISG 2002/16

79

China International Economic and Trade Arbitration 
Commission (CIETAC), 
4 November 2002, case No. CISG 2002/08

38 CLOUT case No.  984

China International Economic and Trade Arbitration 
Commission (CIETAC), 
11 November 2002, case No. CISG 2002/26

46

China International Economic and Trade Arbitration 
Commission (CIETAC), 
27 December 2002, case No. CISG 2002/29

7
62

China International Economic and Trade Arbitration 
Commission (CIETAC), 
30 December 2002, case No. CISG 2002/30

53
61

CLOUT case No.  978

China International Economic and Trade Arbitration 
Commission (CIETAC), 
17 February 2003, case No. CISG 2003/16

53
62

CLOUT case No. 1098

China International Economic and Trade Arbitration 
Commission (CIETAC), 
19 March 2003, case No. CISG 2003/09

77

China International Economic and Trade Arbitration 
Commission (CIETAC), 
18 April 2003, case No. CISG 2003/05

78 CLOUT case No. 1165

China International Economic and Trade Arbitration 
Commission (CIETAC), 
3 June 2003, case No. CISG 2003/01

35
39

CLOUT case No. 1097
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China International Economic and Trade Arbitration 
Commission (CIETAC), 
26 June 2003, case No. CISG 2003/10

64
76
79

CLOUT case No. 976

China International Economic and Trade Arbitration 
Commission (CIETAC), 
7 July 2003, case No.  CISG 2003/18

53
54

China International Economic and Trade Arbitration 
Commission (CIETAC), 
17 September 2003, case No. CISG 2003/14

19
79

CLOUT case No. 1122

China International Economic and Trade Arbitration 
Commission (CIETAC), 
3 December 2003, case No. CISG 2003/02

1
4

CLOUT case No. 1121

China International Economic and Trade Arbitration 
Commission (CIETAC), 
10 December 2003, case No. CISG 2003/04

6 CLOUT case No. 1136

China International Economic and Trade Arbitration 
Commission (CIETAC), 
18 December 2003, case No. CISG 2003/12

53
59

China International Economic and Trade Arbitration 
Commission (CIETAC), 
12 March 2004, case No. CISG 2004/04

4
39

China International Economic and Trade Arbitration 
Commission (CIETAC), 
9 April 2004, case No. CISG 2004/02

53
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CLOUT case No. 1120
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4
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Commission (CIETAC), 
29 September 2004, case No. CISG 2004/05

76

China International Economic and Trade Arbitration 
Commission (CIETAC), 
30 September 2004, case No. CISG 2004/07

4
7
76

China International Economic and Trade Arbitration 
Commission (CIETAC), 
24 December 2004, case No. CISG 2004/06

95

China International Economic and Trade Arbitration 
Commission (CIETAC), 
21 February 2005, case No. CISG 2005/14

9
53
58

China International Economic and Trade Arbitration 
Commission (CIETAC), 
28 February 2005, case No. CISG 2005/06

4
63
75

China International Economic and Trade Arbitration 
Commission (CIETAC), 
10 May 2005, case No. CISG 2005/02

25
53

CLOUT case No.  983

China International Economic and Trade Arbitration 
Commission (CIETAC), 
25 May 2005, case No. CISG 2005/09

52
54
79
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China International Economic and Trade Arbitration 
Commission (CIETAC), 
13 June 2005, case No. CISG 2005/12

3

China International Economic and Trade Arbitration 
Commission (CIETAC), 
22 August 2005, case No. CISG 2005/13

74

China International Economic and Trade Arbitration 
Commission (CIETAC), 
2 September 2005, case No. CISG 2005/17

53
59
62
78

China International Economic and Trade Arbitration 
Commission (CIETAC), 
16 September 2005, case No. CISG 2005/15

64

China International Economic and Trade Arbitration 
Commission (CIETAC), 
23 September 2005

59

China International Economic and Trade Arbitration 
Commission (CIETAC), 
21 October 2005, case No. CISG 2005/03

4
39
53

China International Economic and Trade Arbitration 
Commission (CIETAC), 
31 October 2005, case No. CISG 2005/24

4

China International Economic and Trade Arbitration 
Commission (CIETAC), 
9 November 2005, case No. CISG 2005/04

4
18
74

CLOUT case No. 1119

China International Economic and Trade Arbitration 
Commission (CIETAC), 
7 December 2005, case No. CISG 2005/05

4
8

CLOUT case No. 1118

China International Economic and Trade Arbitration 
Commission (CIETAC), 
26 December 2005, case No. CISG 2005/21

74

China International Economic and Trade Arbitration 
Commission (CIETAC), 
28 February 2006. case No. CISG 2006/16

9

China International Economic and Trade Arbitration 
Commission (CIETAC), 
30 April 2006, case No. CISG 2006/21

64

China International Economic and Trade Arbitration 
Commission (CIETAC), 
31 May 2006, case No. CISG 2006/17

6

China International Economic and Trade Arbitration 
Commission (CIETAC), 
31 May 2006, case No. CISG 2006/01

74 CLOUT case No. 1117

China International Economic and Trade Arbitration 
Commission (CIETAC), 
30 June 2006, case No. CISG 2006/07

53
62
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China International Economic and Trade Arbitration 
Commission (CIETAC), 
25 July 2006, case No. CISG 2006/22

74
75

China International Economic and Trade Arbitration 
Commission (CIETAC), 
31 July 2006, case No. CISG 2006/11

53

China International Economic and Trade Arbitration 
Commission (CIETAC), 
3 August 2006, case No. CISG 2006/15

47

China International Economic and Trade Arbitration 
Commission (CIETAC), 
31 August 2006, case No. CISG 2006/13

73

China International Economic and Trade Arbitration 
Commission (CIETAC), 
20 September 2006, case No. CISG 2006/02

62 CLOUT case No. 1116

China International Economic and Trade Arbitration 
Commission (CIETAC), 
30 September 2006, case No. CISG 2006/14

34

China International Economic and Trade Arbitration 
Commission (CIETAC), 
30 November 2006, case No. CISG 2006/12

53

China International Economic and Trade Arbitration 
Commission (CIETAC), 
30 November 2006, case No. CISG 2006/04

53

China International Economic and Trade Arbitration 
Commission (CIETAC), 
31 December 2006, case No. CISG 2006/03

40
74

China International Economic and Trade Arbitration 
Commission (CIETAC), 
31 January 2007, case No. CISG 2007/05

53

China International Economic and Trade Arbitration 
Commission (CIETAC), 
31 May 2007, case No. CISG 2007/06

79

China International Economic and Trade Arbitration 
Commission (CIETAC), 
24 July 2007, case No. CISG 2007/07

45
46

China International Economic and Trade Arbitration 
Commission (CIETAC), 
31 October 2007, case No. CISG 2007/03

72
76

China International Economic and Trade Arbitration 
Commission (CIETAC), 
10 December 2007, case No. CISG 2007/01

1
4

China International Economic and Trade Arbitration 
Commission (CIETAC), 
31 December 2007, case No. CISG 2007/05

78

China International Economic and Trade Arbitration 
Commission (CIETAC), 
9 January 2008, case No. CISG 2008/02

9
76
80
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China International Economic and Trade Arbitration 
Commission (CIETAC), 
13 April 2008, case No. CISG 2008/01

35

China International Economic and Trade Arbitration 
Commission (CIETAC), 
18 April 2008, case No. CISG 2008/01

4
84

CROATIA

High Courts

High Commercial Court, 
26 July 2005

7
53
78

CLOUT case No.  919

High Commercial Court, 
26 September 2006

78 CLOUT case No.  918

High Commercial Court, 
24 October 2006

7
78

CLOUT case No.  917

High Commercial Court, 
19 December 2006

1 CLOUT case No.  916

High Commercial Court, 
20 February 2007

4 CLOUT case No. 915

CZECH REPUBLIC

Supreme Court

Supreme Court, 
29 March 2006

8
18
35

CLOUT Case No. 1452

Supreme Court, 
25 June 2008

14
55

CLOUT Case No. 1451

DENMARK

Supreme Court

Højesteret, 
15 February 2001

6
9

Part II

CLOUT case No.  998

Hojesteret [Supreme Court], 
17 October 2007

72
73
75

CLOUT case No.  993

Eastern High Courts

Østre Landsret, 
22 January 1996

57 CLOUT case No.  162
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Østre Landsret, 
23 April 1998

1
Part II

18
92

CLOUT case No.  309

Western High Court

Vestre Landsret, 
21 December 2004

48 CLOUT case No.  954

District Courts

Randers Byret (District Court), 
08 July 2004

69 CLOUT case No.  995

Rettin i Københaven, 
19 October 2007

CLOUT case No.  992

County Courts

Retten i Randers, 
12 September 2003

57

Maritime and Commercial Courts

Sø og Handelsretten, 
1 July 1992

57

Sø og Handelsretten, 
31 January 2002

38
39
44
92

CLOUT case No.  997

Arbitration

Ad hoc Arbitral Tribunal, 
10 November 2000

1
16
49

CLOUT case No.999

EGYPT

Supreme Court

Supreme Court, 
11 April 2006

13

Arbitration

CRCICA Arbitration Cairo, 
3 October 1995

45
46
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Alexandria Centre for International Arbitration, 
16 January 2005

53

ESTONIA

Appellate Court

Circuit Court in Tallin, 
20 February 2002

76

FINLAND

Supreme Court

Korkein Oikeus, 
14 October 2005

2
57

CLOUT case No.  843

Appellate Courts

Helsinki Court of Appeal, 
29 January 1998

9
35
38

Helsinki Court of Appeal, 
30 June 1998

35
39
72
73

Helsinki Court of Appeal, 
26 October 2000

74
77

Turku Court of Appeal, 
12 April 2002

9

Helsinki Court of Appeal, 
31 May 2004

8
35
36
38
39
58
74
77

Turku Court of Appeal, 
24 May 2005

39
74
77
79

CLOUT Case No. 1182

District Courts

Helsinki District Court, 
11 June 1995

35
38
39

Kuopio District Court, 
5 November 1996

74
81
84
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FORMER YUGOSLAVIA

Arbitration

Yugoslav Chamber of Economy, Arbitration Proceeding,  
15 April 1999, award No. T-23/97

2

FRANCE

Supreme Court

Cour de cassation, 
4 January 1995

1
13
14
86

CLOUT case No.  155

Cour de cassation, 
23 January 1996

25
35
46
49

CLOUT case No.  150

Cour de cassation, 
17 December 1996

1
6

CLOUT case No.  206

Cour de cassation, 
2 December 1997

1
31

CLOUT case No.  207

Cour de cassation, 
27 January 1998

1
18

CLOUT case No.  224

Cour de cassation, 
16 July 1998

1
18
19
31

CLOUT case No.  242

Cour de cassation, 
5 January 1999

4
36

CLOUT case No.  241

Cour de cassation, 
26 May 1999

1
25
38
39
46
49
81
84

CLOUT case No.  315

Cour de cassation, 
26 June 2001

1
6
57

Cour de cassation, 
19 March 2002

42 CLOUT case No.  479

Cour de cassation, 
24 September 2003

35
36

CLOUT case No.  494

Cour de cassation, 
30 June 2004

79 CLOUT case No.  839
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Cour de cassation, 
4 October 2005

40 CLOUT case No.  838

Cour de cassation, 
25 October 2005

6 CLOUT case No. 837

Cour de cassation, 
13 February 2007

39 CLOUT case No.  836

Cour de cassation, 
2 April 2008

93 CLOUT case No.  1030

Cour de cassation, 
16 September 2008

35
39
40

CLOUT case No.  1028

Cour de cassation, 
3 February 2009

39 CLOUT case No.  1027

Cour de cassation, 
8 April 2009

39 CLOUT case No. 1026

Cour de cassation, 
7 October 2009

1

Cour de cassation, 
3 November 2009

6
82

CLOUT case No.  1025

Cour de cassation,
8 November 2011

CLOUT Case No. 1512

Cour de cassation,
27 November 2012

CLOUT Case No. 1510

Cour de cassation,
26 March 2013

CLOUT Case No. 1509

Cour de cassation,
17 December 2013

CLOUT Case No. 1505

Cour de cassation,
27 May 2014

CLOUT Case No. 1502

Cour de cassation,
4 November 2014

CLOUT Case No. 1554

Court of Appeals

Cour d’appel de Paris, 
22 April 1992

1
Part II

19
23

CLOUT case No.  158

Cour d’appel de Chambéry, 
25 May 1993

3 CLOUT case No.  157

Cour d’appel de Grenoble, 
16 June 1993

1
57

CLOUT case No.  25
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Cour d’appel de Grenoble, 
23 October 1993

7

Cour d’appel de Paris, 
10 November 1993

1
57

CLOUT case No.  156

Cour d’appel de Grenoble, 
22 February 1995

1
7
25
49
53
61
64
73

CLOUT case No.  154

Cour d’appel de Grenoble, 
26 February 1995

6
8
14
48
55

CLOUT case No.  151

Cour d’appel de Grenoble, 
29 March 1995

29
57

CLOUT case No.  153

Cour d’appel de Paris, 
6 April 1995

74
78
84

Cour d’appel de Grenoble, 
26 April 1995

1
3
25
46
49
78

CLOUT case No.  152

Cour d’appel de Grenoble, 
13 September 1995

4
9
35
39

CLOUT case No.  202

Cour d’appel de Colmar, 
26 September 1995

6

Cour d’appel de Paris, 
13 December 1995

Part II
18
19
23
35

CLOUT case No.  203

Cour d’appel de Grenoble, 
15 May 1996

1
35
36

CLOUT case No.  204 

Cour d’appel de Grenoble, 
23 October 1996

1
7
57

CLOUT case No.  205

Cour d’appel d’Aix-en-Provence, 
21 November 1996

81
84

Cour d’appel de Paris, 
15 October 1997

6
57

CLOUT case No.  223
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Cour d’appel de Paris, 
14 January 1998

1
7
57
81

CLOUT case No.  312

Cour d’appel de Versailles, 
29 January 1998

39
46
47
49

CLOUT case No.  225

Cour d’appel de Paris, 
4 March 1998

1
30
31
35
45

CLOUT case No.  244

Cour d’appel de Paris, 
18 March 1998

1
31
35
45

CLOUT case No.  245

Cour d’appel de Grenoble, 
4 February 1999

1
25

CLOUT case No.  243

Cour d’appel de Paris, 
21 May 1999

1 CLOUT case No.  314

Cour d’appel de Grenoble, 
21 October 1999

1
3
8
9
18
25
49
74
84

CLOUT case No.  313

Cour d’appel de Rouen, 
17 February 2000

42

Cour d’appel de Colmar, 
24 October 2000

1
10

CLOUT case No.  400 

Cour d’appel d’Orléans, 
29 March 2001

1 CLOUT case No.  398

Cour d’appel de Colmar, 
12 June 2001

1
2
53
77
79

CLOUT case No.  480

Cour d’appel de Paris, 
14 June 2001

3
35
36
49

CLOUT case No.  481

Cour d’appel de Paris, 
6 November 2001

4
6
7
12
38
39

CLOUT case No.  482
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Cour d’appel de Colmar, 
23 November 2002

42 CLOUT case No.  491

Cour d’appel de Grenoble, 
28 November 2002

12
78

Cour d’appel de Paris, 
10 September 2003

4 CLOUT case No.  490

Cour d’appel Lyon, 
18 December 2003

35 CLOUT case No.  492

Cour d’appel de Paris, 
4 June 2004

51

Cour d’appel de Poitiers, 
26 October 2004

39
46

Cour d’appel de Paris, 
4 November 2004

53

Cour d’appel de Paris, 
25 February 2005

36
39

Cour d’appel de Versailles, 
13 October 2005

4

Cour d’appel Rouen, 
19 December 2006

35
39
40

Cour d’appel de Colmar, 
26 February 2008

3

Cour d’appel de Rennes, 
27 May 2008

18
26
35
49
74
75
77

CLOUT case No.  1029

Cour d’appel de Rennes,
9 May 2012

CLOUT Case No. 1511

Cour d’appel de Bordeaux,
12 September 2013

CLOUT Case No. 1508

Cour d’appel de Colmar,
6 November 2013

CLOUT Case No. 1507

Cour d’appel de Nancy,
6 November 2013

CLOUT Case No. 1506

Cour d’appel de Dovrai,
6 February 2014

CLOUT Case No. 1504

Cour d’appel de Lyon,
27 March 2014

CLOUT Case No. 1503
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District Courts

Tribunal Commercial de Paris, 
28 October 1997

1

Tribunal Grande Instance de Colmar, 
18 December 1997

1
53

Tribunal de commerce Besançon, 
19 January 1998

1
79

Tribunal de commerce Montargis, 
6 October 2000

1

Tribunal de Grande Instance de Versailles, 
23 November 2004

42

Tribunal de Grand Instance de Strasbourg, 
22 December 2006

18
54
63

Tribunal de Commerce de Versailles, 
12 March 2010

53
64
78

Arbitration

Chambre Arbitral de Paris, 
31 December 2007, case No.  9926

35
36

GERMANY

Federal High Court of Justice

Bundesgerichtshof, 
15 February 1995

4
26
49
53
72
80

CLOUT case No.  124

Bundesgerichtshof, 
3 April 1996

1
7
25
34
46
49
58
69
72

CLOUT case No.  171

Bundesgerichtshof, 
4 December 1996

1
6
35
38
39
64
81

CLOUT case No.  229
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Bundesgerichtshof, 
11 December 1996

1
8
31
45

CLOUT case No.  268 

Bundesgerichtshof, 
8 March 1995

53
60

CLOUT case No.  123

Bundesgerichtshof, 
5 February 1997

61

Bundesgerichtshof, 
25 June 1997

1
26
38
39
48
51
61
74
77
81
82

CLOUT case No.  235

Bundesgerichtshof, VIII ZR 134/96, 
23 July 1997

1
6
14
45
53
54

CLOUT case No.  236 

Bundesgerichtshof, 
23 July 1997

6 CLOUT case No.  231

Bundesgerichtshof, 
12 February 1998

1
4

CLOUT case No.  269

Bundesgerichtshof, 
25 November 1998

1
6
8
38
39
40
44
80

CLOUT case No.  270

Bundesgerichtshof, 
24 March 1999

1
7
35
77
79

CLOUT case No.  271 

Bundesgerichtshof, 
3 November 1999

1
38
39

CLOUT case No.  319

Bundesgerichtshof, 
31 October 2001

1
2
7
8

Part II

CLOUT case No.  445

Bundesgerichtshof, 
9 January 2002

4
7
19
74
79
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Bundesgerichtshof, 
2 October 2002

2

Bundesgerichtshof,  
25 February 2004

57

Bundesgerichtshof, 
30 June 2004

7
38
39
40

CLOUT case No.  773

Bundesgerichtshof, 
2 March 2005

7
35
36
49
50
51
67

CLOUT case No.  774

Bundesgerichtshof, 
11 January 2006

41
43
44

CLOUT case No.  882

Bundesgerichtshof, 
27 November 2007

4
8
53
61
71

CLOUT case No. 1234

Bundesgerichtshof, 
11 May 2010

1
6

Bundesgerichtshof, 
23 June 2010

4
31
57

Bundesgerichtshof,
26 September 2012

7
35
40
77
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Bundesgerichtshof, 
7 November 2012

31

Bundesgerichtshof, 
16 July 2013

74

Bundesgerichtshof,
23 October 2013

4

Bundesgerichtshof,
7 January 2014

21

Bundesgerichtshof, 
14 May 2014

4

Bundesgerichtshof,
28 May 2014

1
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Bundesgerichtshof,
24 September 2014

3
4
7
25
45
49

Bundesgerichtshof,
21 January 2015

4
7
58

Bundesgerichtshof,
25 March 2015

4

Regional Appellate Courts

Oberlandesgericht Koblenz, 
23 February 1990

1

Oberlandesgericht Frankfurt a. M., 
13 June 1991

1
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CLOUT case No.  1

Oberlandesgericht Celle, 
2 September 1991

1
Part II
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Part III,  
Chap. V, Sect. II

74
76
77

CLOUT case No.  318 

Oberlandesgericht Frankfurt a. M., 
17 September 1991

1
3
25
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46
48
49
81
82
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CLOUT case No.  2

Oberlandesgericht Koblenz, 
27 September 1991

1
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CLOUT case No.  316

Oberlandesgericht Köln, 
27 November 1991

1

Oberlandesgericht Koblenz, 
16 January 1992

4
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CLOUT case No.  226

Oberlandesgericht Hamm, 
22 September 1992
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Part II
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Part III,  
Chap. V, Sect. II

75
76
77
78

CLOUT case No.  227
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Oberlandesgericht Koln, 
2 October 1992

100

Oberlandesgericht Koln, 
16 October 1992

100

Oberlandesgericht Karlsruhe, 
20 November 1992

1
6
8
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Part III, Chap. IV
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CLOUT case No.  317

Oberlandesgericht Düsseldorf, 
8 January 1993

1
6
38
39
50
51

CLOUT case No.  48

Oberlandesgericht Saarbrücken, 
13 January 1993

1
6
9

Part II
18
38
39
44

CLOUT case No.  292

Oberlandesgericht Karlsruhe, 
11 February 1993

100

Oberlandesgericht Düsseldorf, 
12 March 1993

1
39

CLOUT case No.  310

Oberlandesgericht Düsseldorf, 
2 July 1993

1
5
6
7
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Part III,  
Chap. V, Sect. II

74
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CLOUT case No.  49

Oberlandesgericht Koblenz, 
17 September 1993

1
4
6
7
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59
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Part III, Chap. V, 
Sect. II
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CLOUT case No.  281

Oberlandesgericht Düsseldorf, 
18 November 1993
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Oberlandesgericht Düsseldorf, 
14 January 1994

25
64
71
72

Part III,  
Chap. V, Sect. II

74
75
76
77
78

CLOUT case No.  130

Oberlandesgericht Frankfurt a. M., 
18 January 1994

25
35
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7
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Oberlandesgericht Düsseldorf, 
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18
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7
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CLOUT case No.  135



482	 UNCITRAL Digest of Case Law on the United Nations Convention on the International Sale of Goods

Country/Court Article Remarks

Oberlandesgericht Frankfurt a. M., 
23 May 1995

14
15
18
19
39

CLOUT case No.  291

Oberlandesgericht Celle, 
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Oberlandesgericht Rostock, 
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Oberlandesgericht Stuttgart, 
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Oberlandesgericht München, 
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Oberlandesgericht Düsseldorf, 
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24 April 1997

1
4
7
25
47
49
51
53
59
71
78

CLOUT case No.  275
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Oberlandesgericht Hamburg, 
4 July 1997

14
47
76
79



484	 UNCITRAL Digest of Case Law on the United Nations Convention on the International Sale of Goods

Country/Court Article Remarks

Oberlandesgericht München, 
9 July 1997

1
4
6
8
39
44
50
53
57
59
62

Part III,  
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53
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CLOUT case No.  295

Oberlandesgericht München, 
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Oberlandesgericht München, 
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CLOUT case No.  272
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Oberlandesgericht Dresden, 
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Oberlandesgericht Bamberg, 
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Oberlandesgericht Koblenz, 
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Oberlandesgericht Oldenburg, 
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Oberlandesgericht Hamburg, 
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Oberlandesgericht München, 
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6
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Oberlandesgericht Bamberg, 
13 January 1999

1
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74
75

CLOUT case No.  294

Oberlandesgericht Naumburg, 
27 April 1999
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27
33
47
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CLOUT case No.  362

Oberlandesgericht Braunschweig, 
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77
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Oberlandesgericht Koblenz, 
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Oberlandesgericht Dresden, 
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Oberlandesgericht Stuttgart, 
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Oberlandesgericht Frankfurt a. M., 
30 August 2000

1
6
8
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CLOUT case No.  429

Oberlandesgericht Köln, 
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1

Oberlandesgericht Oldenburg, 
5 December 2000

1 CLOUT case No.  431

Saarländisches Oberlandesgericht Saarbrücken, 
14 February 2001

3 CLOUT case No. 446

Oberlandesgericht Stuttgart, 
28 February 2001
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Oberlandesgericht Stuttgart, 
12 March 2001
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Oberlandesgericht Köln, 
28 May 2001

4
53

Oberlandesgericht Köln, 
16 July 2001

8
31

CLOUT case No.  607

Oberlandesgericht Rostock, 
10 October 2001

6
53
55

Oberlandesgericht Hamm, 
12 November 2001

2
7
8
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54
59

Landgericht Stuttgart, 
4 June 2002

53

Oberlandesgericht Zweibrücken, 
26 July 2002

4
6

Oberlandesgericht Schleswig, 
22 August 2002

38
39
40
66
67

Oberlandesgericht Rostock, 
25 September 2002
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Oberlandesgericht Koblenz, 
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31

Oberlandesgericht Köln, 
14 October 2002
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Oberlandesgericht Schleswig, 
22 August 2002

38
40
66
67

Oberlandesgericht Schleswig-Holstein, 
29 October 2002

1
2
8
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69

Oberlandesgericht München, 
13 November 2002

34
39
44

Oberlandesgericht Karlsruhe, 
19 December 2002

26
31

Part III, Chap. IV
46
49
82
84
86

CLOUT case No.  594

Oberlandesgericht Karlsruhe, 
6 March 2003

39 CLOUT case No.  593

Oberlandesgericht Düsseldorf, 
25 July 2003

4
7
8
19
53

Oberlandesgericht Rostock, 
15 September 2003

53
62
78

Oberlandesgericht Rostock, 
27 October 2003

11
53
62

Oberlandesgericht Karlsruhe, 
10 December 2003

4
29
53

CLOUT case No.  635

Oberlandesgericht Düsseldorf, 
23 January 2004

38
39
40
53

Oberlandesgericht Frankfurt, 
29 January 2004

67 CLOUT case No.  820

Oberlandesgericht Düsseldorf, 
30 January 2004

8 CLOUT case No.  592

Oberlandesgericht Zweibrücken, 
2 February 2004

39
40
44
74
79

CLOUT case No.  596
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Oberlandesgericht Celle, 
10 March 2004

39
40
44
49

CLOUT case No.  597

Oberlandesgericht Düsseldorf, 
21 April 2004, case No.  222/02

35
49
53
62
78

Oberlandesgericht Düsseldorf, 
21 April 2004, case No.  30/03

53
62
78

Oberlandesgericht Düsseldorf, 
21 April 2004, case No. U 88/03

4
8
99

Oberlandesgericht Düsseldorf, 
28 May 2004

4
29
38
39
53
58
60
78

CLOUT case No. 591

Oberlandesgericht Hamm, 
15 July 2004

43

Oberlandesgericht Karlsruhe, 
20 July 2004

CLOUT case No.  821

Oberlandesgericht Düsseldorf, 
22 July 2004

Oberlandesgericht Köln, 
15 September 2004

Oberlandesgericht München, 
15 September 2004

7
25
26
49
55
76

CLOUT case No.  595

Oberlandesgericht Frankfurt, 
6 October 2004

7

Oberlandesgericht Stuttgart, 
20 December 2004

4
39
53
78

Oberlandesgericht Hamm, 
6 December 2005

57

Oberlandesgericht Köln, 
21 December 2005

7
57
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Oberlandesgericht Karlsruhe, 
8 February 2006

7
35
39
45
50
53
60
61

CLOUT case No.  721

Oberlandesgericht Köln, 
13 February 2006

4
78

CLOUT case No.  823

Oberlandesgericht Köln, 
3 April 2006

6
58
59
62
78

Oberlandesgericht Stuttgart, 
15 May 2006

8

Oberlandesgericht Köln, 
24 May 2006

6
19

CLOUT case No.  824

Oberlandesgericht Frankfurt, 
29 June 2006

19

Oberlandesgericht Köln, 
14 August 2006

39
45
50
53

CLOUT case No.  825

Oberlandesgericht Köln, 
31 August 2006

38

Oberlandesgericht Koblenz, 
19 October 2006

27
39
45
53
77
78

CLOUT case No.  723

Oberlandesgericht München, 
19 October 2006

58
61
62
63
64
77
78

CLOUT case No.  826

Oberlandesgericht Dresden, 
10 November 2006

24
53

Oberlandesgericht München, 
17 November 2006

27
35
39

Oberlandesgericht Koblenz, 
12 December 2006

49
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Oberlandesgericht Koblenz, 
14 December 2006

35
36
39
45
50
66

CLOUT case No.  724

Oberlandesgericht Köln, 
12 January 2007

35
38
39

Oberlandesgericht Saarbrücken, 
17 January 2007

35
39
44

CLOUT case No. 1236

Oberlandesgericht Dresden, 
21 March 2007

41
43
74
77
79

CLOUT case No. 1235

Oberlandesgericht Dresden, 
11 June 2007

3

Oberlandesgericht Köln, 
2 July 2007

8

Oberlandesgericht Düsseldorf, 
24 July 2007

57

Oberlandesgericht Dresden, 
8 November 2007

38

Oberlandesgericht Koblenz, 
21 November 2007

35
39
47
51
53

Oberlandesgericht Oldenburg, 
20 December 2007

3
4
6

Oberlandesgericht Köln, 
14 January 2008

53
62

Oberlandesgericht Hamburg, 
25 January 2008

4
8
38
39
49
51
59
78
80

CLOUT case No. 1399

Oberlandesgericht Karlsruhe, 
14 February 2008

63
64
82
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Oberlandesgericht München, 
5 March 2008

4
45
74

CLOUT case No. 1233

Oberlandesgericht Stuttgart, 
31 March 2008

2
6
7
8
40
74
81

CLOUT case No. 1232

Oberlandesgericht Köln, 
19 May 2008

4
39
53
71

CLOUT case No. 1231

Oberlandesgericht Karlsruhe, 
12 June 2008

3

Oberlandesgericht Schleswig, 
24 October 2008

1
4
53

Brandenburgisches Oberlandesgericht, 
18 November 2008

7
25
53
60
63
64
73
74
78
81

Oberlandesgericht München, 
14 January 2009

2
7
8

Oberlandesgericht Frankfurt a. M.,
24 March 2009

21

Oberlandesgericht Hamm, 
2 April 2009

1
2
7
10
39

Oberlandesgercht Celle, Germany, 
24 July 2009

7
8

Oberlandesgericht Koblenz,
1 March 2010

14

Oberlandesgericht Saarbrücken, 
12 May 2010

53
57
78

Oberlandesgericht Dresden,
30 November 2010

21

Oberlandesgericht Hamm, 
12 September 2011

2
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Oberlandesgericht Köln,
21 November 2012

1

Oberlandesgericht Naumburg,
13 February 2013

8
Part II

Oberlandesgericht Köln,
24 April 2013

71

Oberlandesgericht Koblenz,
3 June 2013

46

Oberlandesgericht Brandenburg,
3 July 2014

14
38
39

Regional Courts

Landgericht Aachen, 
3 April 1989

1
38
39
53
59

CLOUT case No.  46

Landgericht München I, 
3 July 1989

1
39

CLOUT case No.  3

Landgericht Stuttgart, 
31 August 1989

53 CLOUT case No.  4

Landgericht Frankfurt a. M., 
2 May 1990

1
53

Landgericht Hildesheim, 
20 July 1990

1
53

Landgericht Stuttgart, 
31 August 1990

1
38
39
78

CLOUT case No.  4

Landgericht Hamburg, 
26 September 1990

1
4
8
9

Part II
14
23
29
53
54
58
78

CLOUT case No.  5

Landgericht Bielefeld, 
18 January 1991

9
Part II

14
23
29
39
53
63
78
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Landgericht Stuttgart, 
13 August 1991

7
27

Landgericht Baden-Baden, 
14 August 1991

1
19
35
39
51
61
74

CLOUT case No.  50

Landgericht Frankfurt a. M., 
16 September 1991

1
26
49
78

CLOUT case No.  6

Landgericht Baden-Baden, 
13 January 1992

53
67

Landgericht Saarbrücken, 
23 March 1992

53

Landgericht Mönchengladbach, 
22 May 1992

38
39
59

Landgericht Heidelberg, 
3 July 1992

1
53
78

Landgericht Düsseldorf, 
9 July 1992

53
80

Landgericht Berlin, 
16 September 1992

39

Landgericht Berlin, 
30 September 1992

72
75

Landgericht Berlin, 
6 October 1992

59
74
77

Landgericht Krefeld, 
24 November 1992

15
81

Landgericht Frankfurt a. M., 
9 December 1992

39

Landgericht Verden, 
8 February 1993

78

Landgericht Landshut, 
5 April 1993

39

Landgericht Krefeld, 
28 April 1993

72
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Landgericht Aachen, 
14 May 1993

4
31
60
61
63
74
79

CLOUT case No.  47

Landgericht Aachen, 
28 July 1993

39
53

Landgericht Berlin, 
30 September 1993

39

Landgericht Hamburg, 
5 November 1993
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Landgericht Köln, 
11 November 1993

38
39

Landgericht Hannover, 
1 December 1993

39
53
59
62

Landgericht Memmingen, 
1 December 1993

3
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Landgericht Düsseldorf, 
23 June 1994

38
39

Landgericht Gießen, 
5 July 1994

6
39
78

Landgericht Frankfurt, 
6 July 1994

1
4
7
9

Landgericht Augsburg, 
12 July 1994

53

Landgericht Frankfurt,  
13 July 1994

53

Landgericht Kassel,  
14 July 1994

53
78

Landgericht Flensburg, 
26 July 1994

57

Landgericht Düsseldorf, 
25 August 1994

1
4
35
53
77
78

Landgericht Berlin, 
15 September 1994

35
71
77
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Landgericht Oldenburg, 
9 November 1994

2
3
46
53
78

Landgericht München I, 
8 February 1995

1
14
39

CLOUT case No.  131

Landgericht Oldenburg, 
15 February 1995

78

Landgericht München, 
20 March 1995

4
7
39
53
61
78
81

Landgericht Landshut, 
5 April 1995

6
25
38
39
40
46
49
61
78
81
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Landgericht München, 
29 May 1995

1
6

Part II

Landgericht Kassel, 
22 June 1995

1
53
78
79

Landgericht Koblenz, 
7 July 1995

53

Landgericht Aachen, 
20 July 1995

7
74
78

Landgericht Ellwangen, 
21 August 1995

1
35
38
39
47
53
73
79
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Landgericht Kassel, 
21 September 1995

54
63
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Landgericht Düsseldorf, 
11 October 1995

2
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Part III, Chap. V, 
Sect. II

81
82
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Landgericht Trier, 
12 October 1995

6
25
35
38
40
46
49
53
62
68
73
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CLOUT case No.  170

Landgericht Hamburg, 
23 October 1995

1

Landgericht Köln, 
16 November 1995

1
2

Landgericht Siegen, 
5 December 1995

1
57

Landgericht Marburg, 
12 December 1995

39
59

Landgericht Krefeld, 
19 December 1995

57

Landgericht Bochum, 
24 January 1996

39 CLOUT case No.  411

Landgericht München, 
25 January 1996

4
59

Landgericht Kassel, 
15 February 1996

1
6
8
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27
39
53
59
74

CLOUT case No.  409

Landgericht Oldenburg, 
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14
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53

Landgericht Düsseldorf, 
5 March 1996

50

Landgericht Bad Kreuznach, 
12 March 1996

1



498	 UNCITRAL Digest of Case Law on the United Nations Convention on the International Sale of Goods

Country/Court Article Remarks

Landgericht Saarbrücken, 
26 March 1996

1
3
7
38
39

CLOUT case No.  337

Landgericht Oldenburg, 
27 March 1996

1
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53

Landgericht Duisburg, 
17 April 1996

1
4
7
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38
39
53
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Landgericht Aachen, 
19 April 1996

1
35
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Landgericht Hamburg, 
17 June 1996

1
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Landgericht Paderborn, 
25 June 1996

1
35
38
39
74

Landgericht Bielefeld, 
2 August 1996
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CLOUT case No.  376

Landgericht Heidelberg, 
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1

Landgericht München, 
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1
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Landgericht Frankenthal, 
17 April 1997

1

Landgericht München, 
6 May 1997

1
4
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Landgericht Paderborn, 
10 June 1997

1
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Landgericht Hamburg, 
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Landgericht München, 
23 June 1997

1

Landgericht Saarbrücken, 
18 July 1997
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Landgericht Göttingen, 
31 July 1997

1
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Landgericht Heilbronn, 
15 September 1997

1
4
8

Part II
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45
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Part III, Chap. V, 
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CLOUT case No.  345

Landgericht Hagen, 
15 October 1997

1
4
7
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Landgericht Erfurt, 
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1

Landgericht Bayreuth, 
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1

Landgericht Bückeburg, 
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1
3
4
7
53
59
62

Landgericht Aurich, 
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Landgericht Erfurt, 
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Landgericht Regensburg, 
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1
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Landgericht Bielefeld, 
24 November 1998

57 CLOUT case No.  363

Landgericht Mainz, 
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1
3
45
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CLOUT case No.  346

Landgericht Zwickau, 
19 March 1999

1
7
8
9
78
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Landgericht Berlin, 
24 March 1999

4

Landgericht Flensburg, 
24 March 1999
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50
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Part III, Chap. IV
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Landgericht Berlin, 
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Landgericht Köln, 
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38
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45
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Landgericht München, 
6 April 2000
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Landgericht Darmstadt, 
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Landgericht Memmingen, 
13 September 2000

8
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Landgericht Stendal, 
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Landgericht München, 
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Landgericht Trier, 
7 December 2000
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Landgericht Stendal, 
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Landgericht Flensburg, 
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1
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57
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Landgericht Hamburg, 
31 January 2001
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Landgericht Darmstadt, 
29 May 2001
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Landgericht Trier, 
28 June 2001

53

Landgericht Braunschweig, 
30 July 2001
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Landgericht München, 
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Landgericht Hamburg, 
21 December 2001

3
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Landgericht München, 
20 February 2002

2
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40
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76

Landgericht München, 
27 February 2002

3
35
39
53
62

Landgericht Stuttgart, 
4 June 2002

35

Landgericht Saarbrücken, 
2 July 2002

2
6
38
39
60

Landgericht Freiburg, 
22 August 2002

4
30
41
79

Landgericht München, 
30 August 2002

53

Landgericht Göttingen, 
20 September 2002

57
61
63

Landgericht Saarbrücken, 
25 November 2002

2

Landgericht Nürnberg-Fürth, 
27 February 2003

57
58

Landgericht Giessen, 
18 March 2003

53
62
67
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Landgericht Berlin, 
21 March 2003

38
39
53
74
78

CLOUT case No.  634

Landgericht Köln, 
25 March 2003

6
46
53
67
78

Landgericht Hamburg, 
11 June 2003

10
53
78

Landgericht Tübingen, 
18 June 2003

39
78

Landgericht Mönchengladbach, 
15 July 2003

4
7
78

Landgericht Bielefeld, 
15 August 2003

38
39
53
62
78

Landgericht Düsseldorf, 
28 August 2003

53
78

Landgericht Hamburg, 
10 September 2003

62

Landgericht Bielefeld, 
31 October 2003

53

Landgericht Hamburg, 
26 November 2003

75

Landgericht Bielefeld, 
12 December 2003

4
53
62
92

Landgericht Trier, 
8 January 2004

4
8

CLOUT case No.  819

Landgericht Mannheim, 
16 February 2004

7

Landgericht München, 
24 March 2004

57

Landgericht Saarbrücken, 
1 June 2004

2
6
9
35
38
39
53
78

CLOUT case No. 590
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Landgericht Kiel, 
27 July 2004

2
6
9
39
53
62

Landgericht Hamburg, 
6 September 2004

38
39
53
78

Landgericht Saarbrücken, 
26 October 2004

39
67

Landgericht Bayreuth, 
10 December 2004

39
53
59
63
78

Landgericht Frankfurt a. M., 
11 April 2005

38
39
44
45

CLOUT case No.  775

Landgericht Bamberg, 
13 April 2005

2
11
12
18
78

Landgericht Neubrandenburg, 
3 August 2005

2
7
55

Landgericht Hamburg, 
2 November 2005

4

Landgericht Heidelberg, 
2 November 2005

53
78

Landgericht München, 
29 November 2005

35
38
39
53

Landgericht Bamberg, 
3 April 2006

53

Landgericht Aschaffenburg, 
20 April 2006

35
38
39

Landgericht Dresden, 
28 April 2006

53
78

Landgericht Gera, 
29 June 2006

2
9
18

Landgericht Berlin, 
13 September 2006

39
74
78
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Landgericht Krefeld, 
20 September 2006

57
58

Landgericht Hof, 
29 September 2006

53
62
78

Landgericht Bamberg, 
23 October 2006

2
6
9
39
53
62
67
78

Landgericht Köln, 
5 December 2006

39
42
43
52
53

Landgericht Coburg, 
12 December 2006

8
35
39
53
78

Landgericht Paderborn, 
10 June 2007

53

Landgericht Landshut, 
12 June 2008

2
3
4
7
8

Landgericht Potsdam, 
7 April 2009

1
53
74

Landgericht München, 
18 May 2009

7
59
78

Landgericht Stuttgart, 
15 October 2009

8
39

Landgericht Stuttgart, 
20 October 2009

78

Landgericht Stuttgart, 
29 October 2009

1
4
53
74

Landgericht Stuttgart, 
11 November 2009

53

Landgericht München,
15 March 2012

74
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Landgericht Darmstadt,
21 March 2013

67

District Courts (lower)

Amtsgericht Oldenburg in Holstein, 
24 April 1990

1
33
47
59
78

CLOUT case No.  7

Amtsgericht Ludwigsburg, 
21 December 1990

1
53
59

Amtsgericht Frankfurt a. M., 
31 January 1991

71
74

CLOUT case No.  51

Amtsgericht Zweibrücken, 
14 October 1992

26
53
78

Amtsgericht Cloppenburg, 
14 April 1993

2
53

Amtsgericht Charlottenburg, 
4 May 1994

26
79
82
84

Amtsgericht Nordhorn, 
14 June 1994

4
Part II

48
62
78

Amtsgericht Mayen, 
6 September 1994

1
53

Amtsgericht Mayen, 
19 September 1994

4
7

Amtsgericht Riedlingen, 
21 October 1994

38
39
78

Amtsgericht Wangen, 
8 March 1995

1

Amtsgericht Alsfeld, 
12 May 1995

1
2
14
53
59
62
74
77
78
79

CLOUT case No.  410
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Amtsgericht München, 
23 June 1995

80

Amtsgericht Mayen, 
6 September 1995

7

Amtsgericht Kehl, 
6 October 1995

Part II
19
24
27
39
59
78

Amtsgericht Augsburg, 
29 January 1996

39
78

Amtsgericht Bottrop, 
25 June 1996

1
78

Amtsgericht Koblenz, 
12 November 1996

1
62
74
78

Amtsgericht Berlin-Tiergarten, 
13 March 1997

61 CLOUT case No.  296

Amtsgericht Stendal, 
12 October 1999

1
53

Amtsgericht Duisburg, 
13 April 2000

1
4
7
9
14
31
36
58

Part III, Chap. IV
66
67
69

CLOUT case No.  360

Amtsgericht Hamburg-Altona, 
14 December 2000

7
62

Amtsgericht Viechtach, 
11 April 2002

35
38
61

Amtsgericht Freiburg, 
6 July 2007

27
39
78
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Arbitration

Arbitral Tribunal of the Hamburg Chamber of Commerce,  
21 March 1996 (and 21 June 1996)

1
6
7
8
45
53
61
73

Part III, Chap. V 
Sect. II

74
76
77
78
79
80
81
83

CLOUT case No.  166

Schiedsgericht der Hamburger freundschaftlichen Arbitrage, 
29 December 1998

1
6
26
45
47
54
63
72
73
81
84
85
87
88

CLOUT case No.  293

GREECE

Court of Appeals

Efetio Athinon, 
31 December 2006, case No.  4861/2006

4
65

Efetio Thessalonikis, 
31 December 2006, case No.  2923/2006

7

Efetio Lamias, 
31 December 2006, case No.  63/2006

75
77
79

Efetio Pireos,  
31 December 2008, case No.  520/2008

2

First Instance

Monomeles Protodikio Thessalonikis 2003,  
case No.  14953/2003

99
100

Single-Member Court of First Instance Larissa, 
31 December 2005, case No.  165/2005

7
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Monomeles Protodikio Thessalonikis, 
31 December 2007, case No.  43945/2007

4

Monomeles Protodikio Thessalonikis, 
31 December 2008, case No.  16319/2007

4

Polymeles Protodikio Athinon, 
31 December 2009, case No.  2282/2009

6

Polymeles Protodikio Athinon, 
31 December 2009, case No.  4505/2009

1
2
6
81
84
99

HUNGARY

Supreme Court

Legfelsóbb Biróság, 
25 September 1992

2
14
19
23
55

CLOUT case No.  53

Appellate Courts

Fováosi Biróság (Metropolitan Court), Budapest, 
10 January 1992

19
23

Fovárosi Biróság, Budapest, 
24 March 1992

11
12
14
54
96

CLOUT case No.  52

Fovárosi Biróság, Budapest, 
19 March 1996 

1 CLOUT case No.  126

Fovárosi Biróság, Budapest, 
21 May 1996

1
92
100

CLOUT case No.  143

Fovárosi Biróság, Budapest, 
17 June 1997

1
Part II

18
19

CLOUT case No.  173

Fovárosi Biróság, Budapest, 
1 July 1997

1 CLOUT case No.  172

Szegedi Itelotabla, 
31 December 2003

3

Judicial Board of Szeged, 
22 November 2007

62
78

Judicial Board of Szeged, 
5 December 2008

38
39



	 Index.  Case list by country and court	 509

Country/Court Article Remarks

First Instance

County Court in Csongrád, 
6 June 2007

11
59
62
78

Arbitration 

Arbitration Court attached to the Hungarian Chamber  
of Commerce and Industry, 
20 December 1993

1 CLOUT case No.  161

Arbitration Court attached to the Hungarian Chamber  
of Commerce and Industry of Budapest, award Vb/94124, 
17 November 1995

6
53
54
62
71
73
78

Arbitration Court attached to the Hungarian Chamber  
of Commerce and Industry, 
5 December 1995

3
39
71
78

CLOUT case No.  164

Arbitration Court attached to the Hungarian Chamber  
of Commerce and Industry, 
10 December 1996

53
59

Part III, Chap. IV
66
67
69
79

CLOUT case No.  163

Arbitration Court attached to the Hungarian Chamber  
of Commerce and Industry, 
8 May 1997

1 CLOUT case No.  174

Arbitration Court attached to the Hungarian Chamber  
of Commerce and Industry, 
25 May 1999

1
62
73
77

CLOUT case No.  265

Arbitration Court attached to the Hungarian Chamber  
of Commerce and Industry, Vb. 99144, 
31 December 2000

53

ISRAEL

Supreme Court

Supreme Court, 
22 August 1993

42
80

Supreme Court, 
17 March 2009

38
39
40
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ITALY

Constitutional Court

Corte costituzionale, 
19 November 1992

31
67

CLOUT case No.  91

Supreme Court

Corte di Cassazione, 
24 October 1988

99
100

CLOUT case No.  8

Corte di Cassazione, 
9 June 1995, No.  6499

3

Corte di Cassazione, 
8 May 1998

1

Corte di Cassazione, 
7 August 1998

1 CLOUT case No.  644

Corte di Cassazione, 
1 February 1999

57 CLOUT case No.  725

Corte di Cassazione S.U., 
14 December 1999

1 CLOUT case No.  379

Corte di Cassazione, 
10 March 2000

31 CLOUT case No.  646

Corte di Cassazione S.U., 
19 June 2000

6
31
90

CLOUT case No.  647

Corte di Cassazione, 
6 June 2002

3 CLOUT case No. 728

Corte di Cassazione, 
18 October 2002

1 CLOUT case No. 648

Corte di Cassazione, 
20 September 2004

1 CLOUT case No.  650

Corte di Cassazione, 
13 October 2006

11
12

Corte di Cassazione, 
16 May 2007

11
12

Corte di Cassazione, 
5 October 2009

31
57

Appellate Courts

Corte d’appello di Genova, 
24 March 1995

9
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Corte d’appello di Milano, 
20 March 1998

1
25
33
49

Corte d’appello di Milano, 
11 December 1998

1
7
63
75

CLOUT case No.  645

Corte di appello di Milano, 
23 January 2001

57

Corte di appello di Milano, 
23 January 2002

92

District Courts

Tribunale civile di Monza, 
14 January 1993

6
79

CLOUT case No.  54

Tribunale civile di Cuneo, 
31 January 1996

7
38
39

Tribunale di Verona, 
19 December 1997

1

Tribunale di Pavia, 
29 December 1999

1
4
7
53
62
74
78
79

CLOUT case No.  380

Tribunale di Vigevano, 
12 July 2000 

1
4
6
7
12
35
38
39
40
44

Part III, Chap. V, 
Sect. II

79

CLOUT case No.  378

Tribunale di Rimini, 
26 November 2002 

1
4
7
38
40
44

CLOUT case No.  608
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Tribunale di Padova, 
25 February 2004

1
4
6
7
53
58
59

Tribunale di Padova, 
31 March 2004

1
4
7
58
59
63
78

CLOUT case No.  649

Tribunale di Rovereto, 
28 April 2004

57

Tribunale di Modena, 
9 December 2005

7 CLOUT case No.  842

Tribunale di Padova, 
11 January 2005

1
6
7
12

CLOUT case No.  651

Tribunale di Padova, 
10 January 2006

3
30
31
53

CLOUT case No.  652

Tribunale di Rovereto, 
24 August 2006

8

Tribunale di Rovereto, 
21 November 2007

7
8

CLOUT case No. 1189

Tribunale di Forlì, 
11 December 2008

1
6
7
9
35
38
39
53
84
86

Tribunale di Forlì, 
16 February 2009

1
3
6
33
35
38
39
53

Lower Courts

Pretura di Torino,  
30 January 1997

1
39
74
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Pretura circondariale di Parma, Sezione di Fidenza, 
24 November 1989

25
48
49
84

CLOUT case No.  90

Arbitration

Ad hoc Arbitral Tribunal Florence, 
19 April 1994

1
6

CLOUT case No.  92

Chamber of National and International Arbitration of Milan, 
28 September 2001

4
10

CLOUT case No.  727

JAPAN

District Courts

Chiho Saibansho, 
19 March 1998

95

MEXICO

Appellate court 

Primer Tribunal Colegiado en Materia Civil del Primer Circuito, 
10 March 2005

7 CLOUT case No. 1193

Tribunal de Apelación de Baja California, 
24 March 2006

59

Court of First Instance

Sixth Civil Court of First Instance, City of Tijuana,  
State of Baja California, 
14 July 2000

1
53
57

Juzgado de Primera Instancia Mexico DF, 
5 October 2004

19

Juzgado Primero Civil de Primera Instancia de  
Lerma de Villada, 
3 October 2006

39 CLOUT case No. 776

Primer Tribunal Colegiado en Materia Civil del Primer Circuito  
10 March 2005

19 CLOUT case No. 1193

Arbitration

Comisión para la Protección del Comercio Exterior de 
México (Compromex), 
4 May 1993

62
81
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Comisión para la Protección del Comercio Exterior  
de México,  
29 April 1996

7
11

Part II
18
23
34
35
69

CLOUT case No.1194

Comisión para la Protección del Comercio Exterior  
de México,  
30 November 1998

1
7

CLOUT case No. 1184

MONTENEGRO 

Appellate court 

Appellate Court of Montenegro, 
20 February 2007

31 CLOUT case No.  1019

THE NETHERLANDS

Supreme Court

Hoge Raad, 
25 September 1992

100

Hoge Raad, 
26 September 1997

1
31

CLOUT case No. 834

Hoge Raad, 
7 November 1997

1
8
11
12

Part II
14
96

Hoge Raad, 
20 February 1998

1
38
39
59

CLOUT case No.  833

Hoge Raad, 
21 May 1999

31 CLOUT case No.  932

Hoge Raad, 
28 January 2005

4
7
8

CLOUT case No.  831

Hoge Raad, 
4 February 2005

39

Appellate Courts

Gerechtshof Arnhem, 
27 April 1991

100
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Gerechtshof ’s-Hertogenbosch, 
27 November 1991

100

Gerechtshof ’s-Hertogenbosch, 
26 February 1992

4
7
39

Gerechtshof Amsterdam, 
16 July 1992

1

Gerechtshof Amsterdam, 
8 April 1993

100

Gerechtshof ’s-Hertogenbosch, 
26 October 1994

53
57

Gerechtshof Arnhem, 
22 August 1995

4
77

Gerechtshof ’s-Hertogenbosch, 
9 October 1995

3
31
45
57

Gerechtshof ’s-Hertogenbosch, 
20 October 1995

57

Gerechtshof ’s-Hertogenbosch, 
24 April 1996

Part II
18

Gerechtshof Arnhem, 
21 May 1996

4
42

Gerechtshof Leeuwarden, 
5 June 1996, No.  404

1

Gerechtshof Arnhem, 
17 June 1997

1
38
39

Gerechtshof ’s-Hertogenbosch, 
24 July 1997

1

Gerechtshof ’s-Hertogenbosch, 
2 October 1997

1

Gerechtshof Amsterdam, 
20 November 1997

57

Gerechtshof ’s-Hertogenbosch, 
15 December 1997

38
39
64

Gerechtshof Arnhem, 
9 February 1999

36
Part III, Chap. IV

69

Gerechtshof Arnhem, 
27 April 1999

1
3

Gerechtshof ’s-Hertogenbosch, 
25 February 2003

2
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Gerechtshof ’s-Gravenhage, 
23 April 2003

7
49

Gerechtshof Leeuwarden, 
31 August 2005

2

Gerechtshof ’s-Hertogenbosch, 
11 October 2005

7
38
39
49
78

CLOUT case No.  944

Gerechtshof ’s-Hertogenbosch, 
20 December 2005

33 CLOUT case No.  943

Gerechtshof Arnhem, 
15 August 2006

30
31

CLOUT case No.  940

Gerechtshof ’s-Hertogenbosch, 
19 September 2006

39 CLOUT case No.  939

Court of Appeals of the Hague, 
29 September 2006

31 CLOUT case No.  829

Gerechtshof ’s-Hertogenbosch, 
2 January 2007

6
7
8
11
38
39
53
54
78

CLOUT case No.  828

Gerechtshof ’s-Hertogenbosch, 
13 November 2007

6

Gerechtshof ’s-Hertogenbosch, 
29 May 2007

8
9

CLOUT case No.  827

Gerechtshof Arnhem, 
7 Otober 2008

35
47

Gerechtshof ’s-Gravenhage, 
17 February 2009

2

Gerechtshof Arnhem, 
9 March 2010

6

District Courts

Arrondissementsrechtbank Almelo, 
21 June 1989

100

Arrondissementsrechtbank Alkmaar, 
30 November 1989

1

Arrondissementsrechtbank Alkmaar, 
8 February 1990

1
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Arrondissementsrechtbank Dordrecht, 
21 November 1990

1

Arrondissementsrechtbank Roermond, 
19 December 1991

1
38
39
40

CLOUT case No.  98

Arrondissementsrechtbank Arnhem, 
3 September 1992

100

Arrondissementsrechtbank Arnhem, 
22 October 1992

100

Arrondissementsrechtbank Arnhem, 
25 February 1993

1
4
7

CLOUT case No.  99

Arrondissementsrechtbank Arnhem, 
15 April 1993

100

Arrondissementsrechtbank Arnhem, 
29 April 1993

100

Arrondissementsrechtbank Roermond, 
6 May 1993

1
4
7
74
78

Arrondissementsrechtbank Arnhem, 
27 May 1993

2
100

Arrondissementsrechtbank Arnhem, 
30 December 1993

1
78

CLOUT case No.  100

Arrondissementsrechtbank Amsterdam, 
15 June 1994

53
78

Arrondissementsrechtbank Amsterdam, 
5 October 1994

1
4
7
24

Arrondissementsrechtbank Middelburg, 
25 January 1995

1
4
7
57

Arrondissementsrechtbank Zwolle, 
1 March 1995

1
4
42

Arrondissementsrechtbank ’s-Gravenhage, 
7 June 1995

1
6
39

Arrondissementsrechtbank Almelo, 
9 August 1995

1
78

Arrondissementsrechtbank Rotterdam, 
21 November 1996

1
82
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Arrondissementsrechtbank Zwolle, 
5 March 1997

1
7
38
39

Arrondissementsrechtbank Zutphen, 
29 May 1997

1
4
7

Arrondissementsrechtbank Arnhem, 
17 July 1997

1
7
36

Part II, Chap. IV
69

Arrondissementsrechtbank ’s-Hertogenbosch, 
2 October 1998

71
77
79

Arrondissementsrechtbank Rotterdam, 
12 July 2001

7
11
12
79
96

Arrondissementsrechtbank Rotterdam, 
1 November 2001

1

Arrondissementsrechtbank Zwolle, 
29 January 2003

51

Arrondissementsrechtbank Zwolle, 
21 May 2003

35

Arrondissementsrechtbank Arnhem, 
17 March 2004

4
8
9
11
12

Arrondissementsrechtbank Haarlem, 
15 December 2005

2

Arrondissementsrechtbank Arnhem, 
1 March 2006

7
2
74
77

Arrondissementsrechtbank Arnhem, 
28 June 2006 

35

Arrondissementsrechtbank Arnhem, 
17 January 2007

7
11
12

Arrondissementsrechtbank Arnhem, 
14 November 2007

4

Arrondissementsrechtbank Arnhem, 
15 November 2007

4

Arrondissementsrechtbank Breda, 
27 February 2008

7
18



	 Index.  Case list by country and court	 519

Country/Court Article Remarks

Arrondissementsrechtbank Zutphen, 
27 February 2008

39
78

Arrondissementsrechtbank Middleburg, 
2 April 2008

2

Arrondissementsrechtbank Rotterdam, 
15 October 2008

35
74

Arrondissementsrechtbank Rotterdam, 
5 November 2008

6
78

Arrondissementsrechtbank Breda, 
16 January 2009

6
11
38
39
74
78

CLOUT case No. 1203

Arrondissementsrechtbank Rotterdam, 
21 January 2009

7
78

Arrondissementsrechtbank Utrecht, 
21 January 2009

8 CLOUT case No. 1202

Arrondissementsrechtbank Arnhem, 
11 February 2009

6
8
27
38
39

Arrondissementsrechtbank Rotterdam, 
25 February 2009

7

Arrondissementsrechtbank Utrecht, 
15 April 2009

6

Arrondissementsrechtbank Arnhem, 
29 May 2009

75

Arrondissementsrechtbank Amsterdam, 
3 June 2009

7

Arrondissementsrechtbank Rotterdam, 
1 July 2009

53
59

Arrondissementsrechtbank Arnhem, 
29 July 2009

7
33
71

Arrondissementsrechtbank Arnhem, 
7 October 2009

8

Arrondissementsrechtbank Zwolle, 
9 December 2009

7

Arrondissementsrechtbank Rotterdam, 
3 February 2010

53
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Arrondissementsrechtbank Rotterdam, 
17 March 2010

7

Arbitration

Netherlands Arbitration Institute, 
15 October 2002, case No.  2319

7
39
71
73

CLOUT case No.  720

Netherlands Arbitration Institute, 
10 February 2005

7
8
9

NEW ZEALAND

Appellate court 

Court of Appeal, Wellington, 
27 November 2000

8 CLOUT case No. 702

Court of Appeal, Wellington,
22 July 2011

7
35

CLOUT case No. 1256

High courts

High Court, Auckland, 
27 March 2002

8 CLOUT case No. 1257

High Court of New Zealand, 
30 July 2010

7
35

POLAND

Supreme Court

Supreme Court, 
10 November 2005

53

Supreme Court, 
27 January 2006

75

Supreme Court, 
11 May 2007

46
71
80

CLOUT case No. 1080

ROMANIA

Cassation Court

Inalta Curte de Casatie si Justitie, 
6 June 2003

36
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RUSSIAN FEDERATION

Supreme Court

Supreme Court of the Russian Federation, 
3 December 1998 

56

Supreme Court of the Russian Federation, 
23 September 1999

56

Appellate Court

Moscow District Federal Arbitration Court, 
24 August 2000

53

Federal Arbitration Court for the Western Siberia Circuit, 
case No. F04/2712-494/A03/2002, 
6 August 2002 

41
66

Federal Arbitration Court for the Moscow Region,  
case No. KG-A40/3225-3, 
26 May 2003 

1

Arbitration

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  1/1993, 
15 April 1994

81
84

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  375/1993, 
9 September 1994

85

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce,  
case No.  251/1993, 
23 November 1994

51
Part III, Chap. V, 

Sect. II

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry  
case No.  304/1993, 
3 March 1995

14
55
62

CLOUT case No.  139

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  155/1994, 
16 March 1995

45
74
75
76
79

CLOUT case No.  140

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  200/1994, 
25 April 1995

53 CLOUT case No.  141
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Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  142/1994, 
25 April 1995

37
52
85
87
88

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  161/1994, 
25 April 1995

72

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  400/1993, 
28 April 1995

13
53

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  321/1994, 
15 May 1995

62

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  123/1992, 
17 October 1995 

54
79

CLOUT case No.  142

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  99/1994, 
22 November 1995

55

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  369/1994, 
1 December 1995

62

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  22/1995, 
1 December 1995

63

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  364/1994, 
13 December 1995

53
62

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  133/1994, 
19 December 1995 

76

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  228/1995, 
31 January 1996

53

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  328/1994, 
10 February 1996

53

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  88/1995, 
19 March 1996

62
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Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  74/1995, 
16 September 1996

53

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  448/1995, 
18 September 1996

53

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  407/1995, 
8 October 1996

53
62

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  309/1995, 
1 November 1996

53

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  378/1995, 
16 December 1996

53

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce,  
case No.  155/1996, 
22 January 1997

79

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  94/1996, 
27 January 1997

53

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  261/1995, 
12 February 1997

62

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  430/1995, 
25 February 1997

53
62

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  82/1996, 
3 March 1997

81

Vysshi Arbitrazhnyi Sud Rossyiskoi Federatsii,  
case No.  4670/96, 
25 March 1997

29
96

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  38/1996, 
28 March 1997

7

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  387/1995, 
4 April 1997

25
49
53
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Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  220/1996, 
11 April 1997

53

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry, 
Arbitration, case No.  2/1995, 
11 May 1997

10
53

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  439/1995, 
29 May 1997

53

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  229/1996, 
5 June 1997

9

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  255/1994, 
11 June 1997

53
62

CLOUT case No.464

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  255/1996, 
2 September 1997

2

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  470/1996, 
29 September 1997

53
61
62

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.451/1996, 
6 November 1997

53

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  128/1996, 
15 December 1997

53 CLOUT case No.  465

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  5/1997, 
31 December 1997

3

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  65/1997, 
10 January 1998

53
62

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  99/1997, 
21 January 1998

41

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  102/1997, 
22 January 1998

53
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Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  33/197, 
16 February 1998

55

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  160/1997, 
5 March 1998 

76

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No. 487/1996, 
11 March 1998 

66

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  236/1997, 
6 April 1998

2

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  47/1997, 
14 April 1998

53
90

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  104/1997, 
25 May 1998

53
54
59

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  83/1997, 
10 June 1998

53

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  478/1996, 
25 June 1998

53
54

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  113/1997, 
2 October 1998

53

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  47/1997, 
2 October 1998

90

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  53/1997, 
5 October 1998

25
64

CLOUT case No.  468

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  269/1997, 
6 October 1998

53
62

CLOUT case No.  469

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  196/1997, 
22 October 1998

49
53
62

CLOUT case No.  470
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Russian Maritime Commission Arbitral Tribunal, 
18 December 1998

2
100

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  62/1998, 
30 December 1998 

66
67

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  342/1998, 
17 May 1999

53
66

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  238/1998, 
7 June 1999

72 CLOUT case No.  473

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  302/1996, 
27 July 1999

7
71

Part III, Chap. V, 
Sect. II

74
77

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  28/1998, 
17 January 2000

54

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  54/1999, 
24 January 2000

6
40
44

Part III, Chap. V, 
Sect. II

74
75
76
77

CLOUT case No.  474

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  340/1999, 
10 February 2000

54
77
88

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  356/1999, 
30 May 2000

53

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry, 
Arbitration, case No.  406/1998, 
6 June 2000

4
9
74
77

CLOUT case No.  476

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  280/1999, 
13 June 2000

53

Federal Arbitrazh Court of Moscow Circuit 
No.KG-A40/5498-00
6 December 2000

74
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Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  101/200, 
10 January 2001

7

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  129/2000, 
19 January 2001

53

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  88/2000, 
25 January 2001 

7
53
61
62

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  161/2000, 
9 February 2001

53

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  191/2000, 
25 May 2001

61
62

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  239/2000, 
30 May 2001 

53
54

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  185/2000, 
30 May 2001

4
54
55
61
62

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  198/2000, 
10 July 2001

7

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  419/1995, 
17 July 2001

7
53
62

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  198/2000, 
30 July 2001

78
79

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  16/1999, 
17 September 2001

53

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  8508/00, 
25 September 2001

59

Presidium of the Supreme Arbitration Court, 
25 September 2001

62
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Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  241/1999, 
20 November 2001

53

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  60/2001, 
22 January 2002

53
59
61
62

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  27/2001, 
24 January 2002

53
60

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  234/200, 
1 February 2002

53

Federal Arbitration Court of the Moscow Region, 
4 February 2002

79

Federal Arbitration Court of the Moscow Region,  
case No. KG-A40/274-02, 
11 February 2002

7

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  271/2001, 
11 February 2002

53

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  165/2001, 
18 February 2002

4

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  2/2001, 
28 February 2002

7
53

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  225/2000, 
22 March 2002 

7
53
62
90

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  222/2001, 
16 April 2002

53
62

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  116/2001, 
7 June 2002

53
61
62

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  217/2001, 
6 September 2002

6
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Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  62/2002, 
11 October 2002

6

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  53/2002, 
11 November 2002

7
53

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.18/2002, 
2 December 2002

62

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  211/2001, 
10 December 2002

53
54
62

Federal Arbitration Court for the Volgo-Vyatsky Circuit,  
case No. A43-1453/02-27-2, 
20 December 2002

8

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  37/2002, 
24 December 2002

53 CLOUT case No. 1237

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  168/2001, 
17 February 2003

7
35
61
62

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  134/2002, 
4 April 2003

4

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  99/2002, 
16 April 2003

4

Federal Arbitrazh Court of Moscow Circuit,
KG-A40/3225-03
26 May 2003

1

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  145/2002, 
30 May 2003

53
62

Federal Arbitration Court for the Northwestern Circuit, 
3 June 2003

Authentic Text and 
Witness Clause

68

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  175/2002, 
4 June 2003

53



530	 UNCITRAL Digest of Case Law on the United Nations Convention on the International Sale of Goods

Country/Court Article Remarks

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  2/2002, 
5 June 2003

53

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  97/2002, 
6 June 2003

35

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  135/2002, 
16 June 2003

6
79

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  151/2002, 
25 June 2003

6

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  176/2002, 
12 August 2003

53

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  57/2001, 
15 August 2003

6

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  24/2003, 
17 September 2003

6
53
54
62
78

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  134/2001, 
22 October 2003

54

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  58/2003, 
30 December 2003

53
54
78

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  56/2003, 
2 February 2004

35
53
61
62

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  71/2003, 
3 February 2004

4
53
61
62
78

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  107/2002, 
16 February 2004

1
9
11
12
53
62
77
96
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Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  65/2003, 
19 February 2004

4
7
53

Tribunal of Internatiopnal Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry, 
136/2003, 
24 February 2004

53
62

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  91/2003, 
9 March 2004

1

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  55/2003, 
12 March 2004

7
53
61
62

Tribunal of international Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  135/2003, 
19 March 2004

61
62
74
78

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  129/2003, 
9 April 2004

14
79

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  11/2003, 
12 April 2004

6

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  115/2003, 
20 April 2004

4
6
53
59
62

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  100/2002, 
19 May 2004

7

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  138/2003, 
24 May 2004

4

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  175/2003, 
28 May 2004

7

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  125/2003, 
9 June 2004

4
78
96
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Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  186/2003, 
17 June 2004

53
61
62
77
78

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  167/2003, 
28 June 2004

7
53
61
62

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  128/2002, 
3 September 2004

7

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  157/2003, 
28 September 2004

53
54

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  4/2004, 
22 October 2004

6

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  188/2003, 
2 November 2004

7

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  164/2003, 
5 November 2004

6

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  68/2004, 
24 January 2005

7

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  66/2004, 
24 January 2005

53
62
90

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry, 
case No.  69/2004, 
9 February 2005

53
78

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  133/2003, 
10 February 2005

53
61
62
78

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  155/2004, 
16 March 2005 

6
12

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  126/2004, 
23 March 2005

37
50
53
54
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Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  5/2004, 
27 April 2005

4
7
50
53

Tribunal of International Commercial Arbitration at the 
Russian Federation, Chamber of Commerce and Industry,  
case No.  95/2004, 
27 May 2005 

4
7
8
45

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  131/2004, 
2 June 2005

4
7
53
61
62

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  134/2004, 
18 July 2005

7
53

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  21/2005, 
18 October 2005

7

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.132/2004, 
27 October 2005

7

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  42/2005, 
21 November 2005

79

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  150/2004, 
14 December 2005

7
53
78

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  41/2005, 
27 December 2005

53
62
78

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  137/2004, 
13 January 2006

4
7
53
62
78

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  53/2005, 
26 January 2006

7

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  53/2005, 
27 January 2006

62
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Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  102/2005, 
13 February 2006

7
59
62

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  101/2005, 
1 March 2006

4

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  37/2005, 
9 March 2006

62

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  37/2005, 
29 March 2006

7

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  20/2005, 
7 April 2006

53
61
62
78

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  105/2005, 
13 April 2006

6
8
9
14
71
74
77

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  81/2005, 
30 June 2006 

6

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  133/2005, 
5 July 2006

90

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  127/2005, 
29 September 2006

7

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  53/2006, 
19 October 2006

40

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  98/2005, 
15 November 2006

7

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  98/2000, 
15 November 2006

74
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Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  30/2006, 
15 November 2006

53
61
62
78
79

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  54/2006, 
29 December 2006

7
53
62
78

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  147/2005, 
30 January 2007

28
46

Tribunal of International Commercial Arbitration at the 
Russian Federation Chamber of Commerce and Industry,  
case No.  18/2007, 
8 February 2008

7

Highest Arbitrazh court of the Russian Federation
case No. VAS11307/09,
15 October 2009

49 CLOUT case No. 1110

Federal Arbitrazh Court of North West Circuit
case No. A-56-17111/2009,
17 July 2010

19

Federal Arbitrazh Court of Far East Circuit
case No. FOZ-7781/2010,
2 November 2010

8

Highest Arbitrazh Court
case No. VAS-9900/10,
2 November 2010

18
CLOUT case No. 1107

International Commercial Arbitration Court at the 
Russian federation Chamber of Commerce and Industry
case No. 14/2014,
3 December 14

49

Other 

Letter No.  29 of the High Arbitration Court of the  
Russian Federation, 
16 February 1998

11
12
29
79
96

SERBIA

Arbitration

Foreign Trade Court of Arbitration attached to the Yugoslav 
Chamber of Commerce, 
12 July 1994

66
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Foreign Trade Arbitration Court attached to the Yugoslav 
Chamber of Commerce, 
25 May 2001

8
88

Foreign Trade Court of Arbitration at the Yugoslav  
Chamber of Commerce, 
24 September 2001

54
59

Foreign Trade Court of Arbitration at the Yugoslav  
Chamber of Commerce, 
12 April 2002

59

Foreign Trade Court of Arbitration at the Yugoslav  
Chamber of Commerce, 
27 November 2002

7
39

Foreign Trade Court of Arbitration at the Yugoslav  
Chamber of Commerce, 
9 December 2002

7
78

Foreign Trade Court of Arbitration at the Yugoslav  
Chamber of Commerce, 
9 May 2003

3

Foreign Trade Court of Arbitration at the Chamber of 
Commerce and Industry of Serbia, 
23 February 2004

39

Foreign Trade Court of Arbitration at the Chamber of 
Commerce and Industry of Serbia, 
27 May 2004

59
62

Foreign Trade Court of Arbitration at the Chamber of 
Commerce and Industry of Serbia, 
21 February 2005

4
53
54
78

Foreign Trade Court of Arbitration at the Chamber of 
Commerce and Industry of Serbia, 
6 November 2005

39

Foreign Trade Court of Arbitration at the Chamber of 
Commerce and Industry of Serbia, 
6 November 2005

7

Foreign Trade Court of Arbitration at the Chamber of 
Commerce and Industry of Serbia, 
21 February 2006

39

Foreign Trade Court of Arbitration at the Chamber of 
Commerce and Industry of Serbia, 
30 October 2006

74
78

Foreign Trade Court of Arbitration at the Chamber of 
Commerce and Industry of Serbia, 
1 October 2007

74
78

Foreign Trade Court of Arbitration at the Chamber of 
Commerce and Industry of Serbia, 
13 November 2007

1
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Foreign Trade Court of Arbitration at the Chamber of 
Commerce and Industry of Serbia, 
23 January 2008, Case No. T-9/07

35
45
78

CLOUT case No.  1022

Foreign Trade Court of Arbitration at the Chamber of 
Commerce and Industry of Serbia, 
15 July 2008

1
4
7
10
62
64
74
78

CLOUT case No. 1021

Foreign Trade Court of Arbitration at the Chamber of 
Commerce and Industry of Serbia, 
5 January 2009

62
78

Foreign Trade Court of Arbitration at the Chamber of 
Commerce and Industry of Serbia, 
28 January 2009

7
58
62
78

CLOUT case No.  1020

Foreign Trade Court of Arbitration at the Chamber of 
Commerce and Industry of Serbia, 
16 March 2009

59
78

Foreign Trade Court of Arbitration at the Chamber of 
Commerce and Industry of Serbia, 
17 August 2009

6

High Commercial Courts

High Commercial Court, 
9 July 2004

6

High Commercial Court, 
7 February 2006

53

High Commercial Court, 
22 April 2008

1

SLOVAKIA

District Courts

District Court in Nitra, 
27 February 2006

1
18
78

District Court in Nitra, 
17 May 2006

1
53
78

District Court in Nitra, 
27 June 2006

1
54
78

District Court in Nitra, 
29 June 2006

53
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District Court in Nitra, 
3 October 2006

39

District Court in Galanta, 
15 December 2006

1
7
78

CLOUT case No.  945

District Court in Bardejov, 
9 March 2007

53
59

District Court in Nitra, 
9 March 2007

1
7

District Court in Brezno, 
18 October 2007

53

District Court in Bardejov, 
10 October 2007

78

District Court in Bardejov, 
29 October 2007

7
59

District Court in Bratislava, 
7 November 2007

62

District Court in Dolny Kubin, 
6 December 2007

53

District Court in Dolny Kubin, 
21 January 2008

53

District Court in Banská Bystrica, 
22 February 2008

53

District Court in Banská Bystrica, 
7 March 2008

53
59
62
78

District Court in Banská Bystrica, 
29 April 2008

53
59

District Court in Bratislava III, 
22 May 2008

53
59
61
62

District Court in Nitra, 
29 May 2008

1
4
53
78

District Court in Dolny Kubin, 
17 June 2008

1
58

District Court in Dolny Kubin, 
17 July 2008

78

District Court in Trnava, 
17 September 2008

1
4
53
78
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District Court in Dolny Kubin, 
24 November 2008

53

District Court in Komarno, 
24 February 2009

13
39
62
79

District Court in Komarno, 
12 March 2009

1
39
62
66
79

Regional Courts

Regional Court in Žilina, 
29 March 2004

53
78

Regional Court in Bratislava, 
11 October 2005

1
4
7

CLOUT case No.  946

Regional Court in Bratislava, 
15 December 2005

53

Regional Court in Žilina, 
6 March 2006

53

Regional Court in Banska Bystrica, 
10 May 2006

1
53

Regional Court in Nitra, 
23 June 2006

54
62

Regional Court in Žilina, 
8 January 2007

53
58
78

Regional Court in Bratislava, 
1 February 2007

53

Regional Court in Kosice, 
22 May 2007

4
53

Regional Court in Zilina, 
18 June 2007

1
14
53

Regional Court in Zilina, 
25 October 2007

1
38
39

Regional Court in Žilina, 
10 March 2008

53
59
78

Regional Court in Nitra, 
12 November 2008

61
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Supreme Courts

Supreme Court, 
27 June 2007

1
58
59

Supreme Court, 
3 April 2008

53
78

Supreme Court, 
30 April 2008

1
4
8
58
59

SLOVENIA

Appellate Courts

Higher Court Ljubljana, 
14 December 2005

40
78
86
88

CLOUT Case No. 1153

Higher Court Ljublijana, 
9 April 2008

16

Higher Court Koper, 
4 May 1993

91

SPAIN

Supreme Court

Tribunal Supremo, 
3 March 1997

100 CLOUT case No.  188

Tribunal Supremo, 
28 January 2000

1
18
23
75
77

CLOUT case No.  395

Tribunal Supremo, 
24 February 2006

6 CLOUT case No.733

Tribunal Supremo, 
16 May 2007

36
50
53

CLOUT case No.  800

Tribunal Supremo, 
17 January 2008

7
8
35
38
44

CLOUT case No.  802

Tribunal Supremo, 
9 December 2008

33
34

CLOUT case No. 1128
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Appellate Courts

Audiencia Provincial de Barcelona, 
4 February 1997

1 CLOUT case No.  396

Audiencia Provincial de Barcelona, 
20 June 1997 

4
33

CLOUT case No.  210

Audiencia Provincial de Córdoba, 
31 October 1997

1
31

Part III, Chap. IV
67

CLOUT case No.  247

Audiencia Provincial de Barcelona, 
3 November 1997

1
47
49
73

CLOUT case No.  246

Audiencia Provincial de Barcelona, sección 17ª, 
7 June 1999

57 CLOUT case No.  320

Audiencia Provincial de Granada, 
2 March 2000

25
49

CLOUT case No.  606

Audiencia Provincial de Navarra, 
27 March 2000

1
54

CLOUT case No.  397*

Audiencia Provincial de Pamplona, 
27 March 2000

50 CLOUT case No.  397

Audiencia Provincial de Alicante, 
16 November 2000

6 CLOUT case No.  483

Tribunal Provincial de Barcelona, 
12 September 2001

50 CLOUT case No.  487

Audiencia Provincial de Barcelona, 
12 February 2002

34 CLOUT case No.  488

Audiencia Provincial de Barcelona, 
11 March 2002

86
87

CLOUT case No.  489

Audiencia Provincial de La Coruña, 
21 June 2002

35
39

CLOUT case No.  486

Audiencia Provincial de Pontevedra, 
3 October 2002

38
39

CLOUT case No.  484

Audiencia Provincial de Navarra, 
22 January 2003

88 CLOUT case No.  485

Audiencia Provincial de Valencia, sección 6, 
15 February 2003

66 CLOUT case No. 552

Audiencia Provincial de Valencia, 
7 June 2003

2
4
10

CLOUT case No.  549

Audiencia Provincial de Navarra, 
22 September 2003

7 CLOUT case No.  547
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Audiencia Provincial de Barcelona, 
28 January 2004

35
46

CLOUT case No.  555

Audiencia Provincial de Barcelona, 
2 February 2004

75 CLOUT case No.  544

Audiencia Provincial de Cuenca, 
31 January 2005

39 CLOUT case No.  1040

Audiencia Provincial de Valencia, 
31 March 2005

26
75

CLOUT case No. 730

Audiencia Provincial de Palencia, 
26 September 2005

30
60
74

CLOUT case No.  732

Audiencia Provincial de Castellón, 
21 March 2006

26 CLOUT case No. 734

Audiencia Provincial de Girona, 
6 November 2006

39 CLOUT case No. 798

Audiencia Provincial de Pontevedra, 
8 February 2007

39 CLOUT case No.  799

Audiencia Provincial de Madrid, 
20 February 2007

8
45

CLOUT case No.  850

Audiencia Provincial de Valencia, 
13 March 2007

6 CLOUT case No. 1552

Audiencia Provincial de Madrid, 
22 March 2007

35 CLOUT case No. 1389

Audiencia Provincial de Madrid, 
18 October 2007

48 CLOUT case No. 1388

Audiencia Provincial de Pontevedra, 
19 December 2007

7
38
39

CLOUT case No.  849

Audiencia Provincial de Navarra, 
27 December 2007

7
8
26
49

CLOUT case No.  1039

Audiencia Provincial de Valencia, 
8 April 2008

39
53
78

CLOUT case No.  1038

Audiencia Provincial de Valencia, 
12 May 2008

53 CLOUT case No. 1387

Audiencia Provincial de Barcelona, 
24 March 2009

34
36
37

CLOUT case No.  1037

Audiencia Provincial de Alicante, 
24 April 2009

78 CLOUT case No. 1385

Audiencia Provincial de Cáceres, 
14 July 2010

8
14
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Audiencia Provincial de Murcia, 
15 July 2010

18 CLOUT case No. 1033

First Instance Courts

Juzgado de Primera Instancia e Instrucción de Tudela, 
29 March 2005

53 CLOUT case No. 1041

Juzgado de Primera Instancia de Barcelona, 
22 May 2006

49
73
74

CLOUT case No.  796

Juzgado de Primera Instancia e Instrucción, No.  5  
de La Laguna, 
23 October 2007

35
39

CLOUT case No. 1129

SWEDEN

Arbitration

1998 Arbitration Institute of the Stockholm Chamber  
of Commerce, 
5 June 1998

1
6
7
35
38
39
40

CLOUT case No.  237

Arbitral Institute of the Stockholm Chamber of Commerce, 
5 April 2007

35

SWITZERLAND

Supreme Court

Bundesgericht, 
18 January 1996

57
58

CLOUT case No.  194

Bundesgericht, 
11 July 2000

1
4

Bundesgericht, 
15 September 2000

4
7
11
12

Part III, Chap. V, 
Sect. II

75
77

Bundesgericht, 
17 October 2000

4

Bundesgericht, 
11 December 2000

4



544	 UNCITRAL Digest of Case Law on the United Nations Convention on the International Sale of Goods

Country/Court Article Remarks

Bundesgericht, 
22 December 2000

4
8
49

CLOUT case No.  877

Bundesgericht, 
28 May 2002

39

Bundesgericht, 
4 August 2003

8
11
14

Bundesgericht, 
13 November 2003

7
8
35
38
39
60

CLOUT case No.  885

Bundesgericht, 
13 January 2004

35 CLOUT case No.  891

Bundesgericht, 
19 February 2004

6
53
61
62

Bundesgericht, 
7 July 2004

4
7
35
38
39
50

CLOUT case No.  894

Bundesgericht, 
5 April 2005

8 CLOUT case No.  931

Bundesgericht, 
10 October 2005

35

Bundesgericht, 
20 December 2006

6
49
53
58

CLOUT case No.  933

Bundesgericht, 
17 July 2007

49
71

CLOUT case No.  936

Bundesgericht, 
16 December 2008

2
67

Bundesgericht, 
18 May 2009

3
4
25
39
45
49
82

Bundesgericht, 
26 June 2009

31
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Bundesgericht, 
17 December 2009

1
4
45
74
77

Bundesgericht,
16 July 2012

1
51

Bundesgericht,
26 March 2013

39

Bundesgericht,
26 March 2013

9
45
50

Bundesgericht,
2 April 2015

25
49
78

Appellate Courts

Tribunal cantonal de Vaud, 
29 April 1992

100

Des Zivilgerichts des Kantons Basel-Stadt, 
21 December 1992

1
3
4
9
11

Part II
78

CLOUT case No.  95 

Tribunal cantonal de Vaud, 
14 March 1993

100

Kantonsgericht Wallis, 
6 December 1993

1
78

Tribunal cantonal de Vaud, 
6 December 1993

53

Tribunal cantonal de Vaud, 
17 May 1994

85
87
88

CLOUT case No.  96 and No.  200 

Tribunal cantonal du Valais, 
29 June 1994

2
6
74

CLOUT case No.  199

Tribunal cantonal du Valais, 
20 December 1994

58
59

CLOUT case No.  197

Obergericht des Kantons Thurgau, 
19 December 1995

1
4
8

Part II
14

CLOUT case No.  334

Canton Ticino, seconda Camera civile del Tribunale 
d’appello, 
12 February 1996

1
4
78

CLOUT case No.  335
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Tribunal cantonal de Vaud, 
11 March 1996 (No. 01 93 0661)

1
53
59
78

Tribunal cantonal de Vaud, 
11 March 1996

6
59
62

CLOUT case No.  211

Tribunal cantonal de Vaud, 
14 March 1996

100 CLOUT case No.  212

Tribunal de la Glane, 
20 May 1996

78

Obergericht des Kantons Luzern, 
8 January 1997

1
3
38
39
44
74

CLOUT case No.  192

Cour de justice Genève, 
10 October 1997

4
39

CLOUT case No.  249

Tribunal cantonal du Valais, 
28 October 1997

1
33
35
39
45

Part III, Chap. IV
67

CLOUT case No.  219

Tribunal cantonal de Vaud, 
28 October 1997

59

Tribunal cantonal de Vaud, 
24 December 1997

1
53

CLOUT case No.  257

Cantone del Ticino Tribunale d’appello, 
15 January 1998

1
4
7
35
36
38

Part III, Chap. IV
67
74
81
84

CLOUT case No.  253

Tribunal cantonal du Valais (IIe Cour Civile), 
29 June 1998

1
35
39
59

CLOUT case No.  256

Cour de justice de Genève (Chambre civile), 
9 October 1998

2 CLOUT case No.  260

Canton Ticino, seconda Camera civile del Tribunale 
d’appello, 
8 June 1999

1
39

CLOUT case No.  336
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Obergericht des Kantons Basel-Landschaft, 
5 October 1999

1
29

CLOUT Case No.  332

Tribunal cantonal de Vaud, 
11 April 2002

2
6
53
73

CLOUT case No.  880

Obergericht des Kantons Luzern, 
29 July 2002

38
39

Cour de justice de Genève, 
13 September 2002

11
18

Cour de justice de Genève, 
1 November 2002

11

Cour de justice de Genève, 
15 November 2002

4 CLOUT case No. 1402

Tribunal cantonal du Valais, 
2 December 2002

1
10

Tribunal cantonal du Valais, 
30 April 2003

7
39
58
78

Tribunal cantonal du Valais, 
19 August 2003

1
4
53
54
58
59
67
78

Appellationsgericht Basel-Stadt, 
22 August 2003

49
100

CLOUT case No.  887

Cour de justice de Genève, 
19 September 2003

62

Tribunale d’appello Lugano, 
29 October 2003

3
8
53
57
79

CLOUT case No. 890

Appelationshof Bern, 
11 February 2004

4
11
35
36
38
39
67
69

Tribunal cantonal Jura, 
3 November 2004

1
2
6
53
54

CLOUT case No.  904
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Tribunal cantonal de Vaud, 
24 November 2004

6 CLOUT case No. 1401

Obergericht des Kantons Bern, 
01 December 2004

23

Tribunal cantonal du Valais, 
21 February 2005

4
6
26
39
49

CLOUT case No.  905

Tribunal cantonal du Valais, 
27 May 2005	

4
58
59
78

CLOUT case No.  907

Obergericht des Kantons Zug, 
05 July 2005

8
35

Cour de justice de Genève, 
20 January 2006

3
39
69

Cour de justice de Genève, 
12 May 2006

8
53
54
59
62
78

CLOUT case No.  911

Tribunal cantonal du Valais, 
23 May 2006

1
53
54
58
59
61
74
78

CLOUT case No.  930

Tribunal cantonal du Valais, 
27 October 2006

7
54
58
59
78

Obergericht des Kantons Thurgau, 
12 December 2006

7
8

CLOUT case No.  932

Obergericht des Kantons Zug, 
19 December 2006

3
38
39

Tribunal cantonal du Valais, 
27 April 2007

7
14
35
39
53
54
55
58
78

CLOUT case No.  934
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Cantonal Court of the Jura, 
26 July 2007

25
49

CLOUT case No.  937

Obergericht des Kantons Bern, 
19 May 2008

6
57

Obergericht des Kantons Appenzell Ausserhoden, 
18 August 2008

38
39

Appellationsgericht Basel-Stadt, 
26 September 2008 

4
8

Tribunal cantonal du Valais, 
28 January 2009

1
4
7
8
9
53
58
59
74
78

Obergericht des Kantons Aargau, 
3 March 2009

2
3
6

Obergericht des Kantons Zug,
5 March 2013

58

Civil Courts

Zivilgericht des Kantons Basel-Stadt, 
3 December 1997

1
9
57

CLOUT case No.  221

Schweizerisches Bundesgericht (I. Zivilabteilung), 
28 October 1998

1
7
25
39
45
46
49
50
78

CLOUT case No.  248

Zivilgericht Basel-Stadt, 
8 November 2006

3
6
8
61
74

Regional Court

Kreisgericht Bern-Laupen, 
29 January 1999

3
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Lower Courts 

Canton of Ticino: Pretore della giurisdizione di Locarno 
Campagna, 
16 December 1991

1
59
78

CLOUT case No.  55*

Canton of Ticino: Pretore della giurisdizione di Locarno 
Campagna, 
27 April 1992

1
7
38
39
50
78

CLOUT case No.  56

Richteramt Laufen des Kantons Berne, 
7 May 1993

1
2
3
7
92

CLOUT case No.  201

Kantonsgericht Zug, 
1 September 1994

78

Bezirksgericht Arbon,  
9 December 1994

4
78

Kantonsgericht Zug, 
15 December 1994

78

Kantonsgericht des Kantons Zug,  
16 March 1995

6 CLOUT case No.  326

Kantonsgericht Nidwalden, 
5 June 1996

2 CLOUT case No.  213

Bezirksgericht der Sanne (Zivilgericht), 
20 February 1997

1
4
7
10
14
32
54
61
63
64
72

Part III, Chap. V, 
Sect. II

74
75
81
84

CLOUT case No.  261

Bezirksgericht St. Gallen,  
3 July 1997

1
8
11
14
53
54
55
59

CLOUT case No.  215

Kantonsgericht St. Gallen, 
12 August 1997

1
34
58

CLOUT case No.  216
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Kantonsgericht Zug, 
16 October 1997

1
53

CLOUT case No.  218

Kantonsgericht Nidwalden, 
3 December 1997

1
6
39
78

CLOUT case No.  220

Kantonsgericht Freiburg, 
23 January 1998

1
4
7

CLOUT case No.  259

Kantonsgericht Kanton Wallis (Zivilgerichtshof I), 
30 June 1998

1
4
53
54
58
59

CLOUT case No.  255

Kanton St. Gallen, Bezirksgericht Unterrheintal, 
16 September 1998

1
39
44

CLOUT case No.  263

Bezirksgericht Sissach, 
5 November 1998

18

Kantonsgericht des Kantons Zug, 
25 February 1999

1
3
53
74
78

CLOUT case No.  327

Kantonsgericht des Kantons Zug, 
21 October 1999

1
76
78

CLOUT case No.  328

Kantonsgericht Freiburg, 
8 January 2000

8

Kantonsgericht Schaffhausen, 
25 February 2002

1
3
7
38
39
78

Kantonsgericht Schaffhausen, 
23 April 2002

1
6

Kantonsgericht Zug, 
12 December 2002

63
75
78

CLOUT case No.  629

Kantonsgericht Appenzell Ausserrhoden, 
10 March 2003

33
58
71

CLOUT case No.  883

Kantonsgericht Schaffhausen, 
20 October 2003

1
53

CLOUT case No.  888

Kantonsgericht Schaffhausen, 
13 November 2003

4 CLOUT case No.  885
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Kantonsgericht Zug, 
11 December 2003

6

Kantonsgericht Schaffhausen, 
27 January 2004

3
4
7
35
38
49
60

CLOUT case No.  892

Amtsgericht Willisau, 
12 March 2004

58
59
61
78
79

CLOUT case No.  893

Amtsgericht Luzern-Land, 
21 September 2004

74

Kantonsgericht Freiburg, 
11 October 2004

8
9
11
14

Kantonsgericht Zug, 
2 December 2004

8
14
19
58

Kantonsgericht Wallis, 
11 February 2005

39 CLOUT case No.  905

Kantonsgericht Nidwalden, 
23 May 2005

4
53
54
57
59
78

CLOUT case No.  906

Kantonsgericht Appenzell-Ausserhoden, 
9 March 2006

39
58
78

CLOUT case No.  909

Pretore del Distretto Lugano, 
19 April 2007

35
74
78

Kantonsgericht des Kantons Zug, 
30 August 2007

26
35
39
49
50
78

CLOUT case No.  938

Kantonsgericht von Appenzell Ausserrhoden, 
6 September 2007

58
59
78

Kantonsgericht Aargau, 
20 September 2007

3
6
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Kantonsgericht St. Gallen, 
13 May 2008

61
74

Amtgericht Sursee, 
12 September 2008

1
4
7
29

Kantonsgericht Zug, 
27 November 2008

6
53
58
61
78

Kreisgericht St. Gallen, 
16 October 2009

78

Kantonsgericht Zug, 
14 December 2009

3
4
9
11
12
13
47
49
51
78

Kantonsgericht St. Gallen, 
15 January 2010

6
8

Commercial Courts

Handelsgericht des Kantons Zurich, 
9 April 1991

100

Handelsgericht des Kantons Zurich, 
9 September 1993

3
4
7
35
38
39
78

CLOUT case No.  97

Handelsgericht des Kantons Zürich, 
26 April 1995

3
4
5
7
39
46
49
74

CLOUT case No.  196

Handelsgericht des Kantons Zürich, 
21 September 1995

74
78

CLOUT case No.  195

Handelsgericht des Kantons St. Gallen, 
5 December 1995

8
11

Part II
14
78

CLOUT case No.  330
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Handelsgericht des Kantons Zürich, 
10 July 1996

1
Part II

18
19
23
79

CLOUT case No. 193

Handelsgericht des Kantons Zürich, 
5 February 1997

1
4
6
25
45
49
73

Part II, Chap. V, 
Sect. III

74
78
81
84

CLOUT case No.  214

Handelsgericht des Kantons Aargau, 
26 September 1997

1
7
14
25
49
53
58
61
62
63
64

Part III, Chap. V, 
Sect. II

74
75

CLOUT case No.  217

Handelsgericht des Kantons Aargau, 
19 December 1997

1
59
74
78

CLOUT case No.  254

Handelsgericht des Kantons Zürich, 
21 September 1998

1
3
35
39
78

CLOUT case No.  252

Handelsgericht des Kantons Zürich, 
30 November 1998

1
4
7
8

Part II
18
19
27
35
38
39
40
53
60
62
73

CLOUT case No.  251
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Handelsgericht des Kantons Zürich, 
10 February 1999

1
3
4
6
31
45
74
79

CLOUT case No.  331 

Handelsgericht des Kantons Zürich, 
8 April 1999

1
3
57

CLOUT case No.  325

Handelsgericht des Kantons Aargau, 
11 June 1999

1
4
7
54
59
62
63

CLOUT case No.  333

Handelsgericht des Kantons Zürich, 
17 February 2000

3
53

Handelsgericht des Kantons Bern, 
17 January 2002

4
39
40

CLOUT case No.  879

Handelsgericht des Kantons Zürich, 
9 July 2002

1
3
6

CLOUT case No.  881

Handelsgericht des Kantons Aargau, 
5 November 2002

3
7
25
35
48

CLOUT case No.  882

Handelsgericht des Kantons St. Gallen, 
3 December 2002

77 CLOUT case No. 886

Handelsgericht des Kantons St. Gallen, 
11 February 2003

6
38
39
57
58
59
63
78

Handelsgericht des Kantons Zürich, 
24 October 2003

6
7
9
59

CLOUT case No.  889

Handelsgericht des Kantons Aargau, 
18 December 2003

78
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Handelsgericht des Kantons St. Gallen, 
29 April 2004

3
11
18
55
57
58
59
63
78

Handelsgericht des Kantons Bern, 
22 December 2004

53
58
59
78

Handelsgericht des Kantons Aargau, 
25 January 2005

3
53
54
58
59
78

Handelsgericht des Kantons Zürich, 
22 December 2005

4
55

CLOUT case No.  908

Handelsgericht des Kantons Zürich, 
22 December 2005

74
78

CLOUT case No. 908

Handelsgericht des Kantons Aargau, 
19 June 2007

1
7
54
57
61
78

Handelsgericht des Kantons Zug, 
25 June 2007

49

Handelsgericht des Kantons Zürich, 
25 June 2007

3
50
74
78

CLOUT case No.  935

Handelsgericht des Kantons Aargau, 
5 February 2008

8
57

Handelsgericht des Kantons Aargau, 
26 November 2008

4
7
8
39
58
59
78

Handelsgericht des Kantons Bern, 
17 August 2009

58
78

Handeslgericht des Kantons St. Gallen,
14 June 2012

18
23
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Judicial Commission

Kanton St. Gallen, Gerichtskommission Oberrheintal, 
30 June 1995

1
3
38
39

CLOUT case No.  262

Arbitration

Zürich Handelskammer, Arbitration award No.  273/95,  
31 May 1996

2
4
28
39
55
71
72
73
80
81

Swiss Chambers’ Court of Arbitration and Mediation, 
31 May 1996

62

UNITED KINGDOM 

Supreme Court

House of Lords, 
1 July 2009

8

Court of Appeal

Court of Appeal, 
17 February 2006

8

UKRAINE

Supreme Court

Supreme Court, 
11 December 2007

18
39

First Instance Court

Commercial Court of Donetsk Region, 
13 April 2007

39
53
59
62

CLOUT case No. 1406

Arbitration

Tribunal of International Commercial Arbitration at the 
Ukraine Chamber of Commerce and Trade, 
8 September 2000

53
60
62
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Tribunal of International Commercial Arbitration at the 
Ukrainian Chamber of Commerce and Trade, 
31 October 2002

53

Tribunal of International Commercial Arbitration at the 
Ukrainian Chamber of Commerce and Trade, 
25 November 2002

13 CLOUT case No. 1083

Tribunal of International Commercial Arbitration at the 
Ukrainian Chamber of Commerce and Trade, 
28 July 2003

53

Tribunal of International Commercial Arbitration at the 
Ukrainian Chamber of Commerce and Trade, 
10 October 2003

1
6

Tribunal of International Commercial Arbitration at the 
Ukrainian Chamber of Commerce and Trade, 
12 January 2004

77

Tribunal of International Commercial Arbitration at the 
Ukrainian Chamber of Commerce and Trade, 
15 April 2004

4

Tribunal of International Commercial Arbitration at the 
Ukrainian Chamber of Commerce and Trade, 
23 September 2004

53 CLOUT case No. 1023

Tribunal of International Commercial Arbitration at the 
Ukrainian Chamber of Commerce and Trade, 
19 October 2004

54
62

Tribunal of International Commercial Arbitration at the 
Ukrainian Chamber of Commerce and Trade, 
27 October 2004

53
77

CLOUT case No. 1082

Tribunal of International Commercial Arbitration at the 
Ukrainian Chamber of Commerce and Trade, 
18 November 2004

74

Tribunal of International Commercial Arbitration of the 
Ukrainian Chamber of Commerce and Trade, 
5 July 2005

34
49

Tribunal of International Commercial Arbitration at the 
Ukrainian Chamber of Commerce and Trade, 
19 September 2005

62
63

Tribunal of International Commercial Arbitration at the 
Ukrainian Chamber of Commerce and Trade, 
31 December 2005

6
7
74
77

Tribunal of International Commercial Arbitration at the 
Ukrainian Chamber of Commerce and Trade, 
15 February 2006

53
62
80
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UNITED STATES

Federal Courts

Court of Appeals

U.S. Court of Appeals (5th Circuit),  
15 June 1993

1
8

CLOUT case No.  24

U.S. Court of Appeals (2nd Circuit),  
6 December 1995

1
7
25
35
45
46
49
74
75
77
86
87

CLOUT case No.  138

U.S. Court of Appeals (11th Circuit),  
29 June 1998

1
7
8
11

Part II
39

CLOUT case No.  222

U.S. Court of Appeals (4th Circuit), 
21 June 2002

7
35

CLOUT case No.  580

U.S. Circuit Court of Appeals (7th Circuit), 
19 November 2002

7 CLOUT case No.  611

U.S. Circuit Court of Appeals (9th Circuit), 
5 May 2003

8 CLOUT case No.  576

U.S. Court of Appeals (5th Circuit),
[11 June 2003, corrected on 7 July 2003]

6
36
39
40

CLOUT case No.  575

U.S. Court of Appeals (3rd Circuit), 
20 June 2003

92 CLOUT case No.  612

U.S. Court of Appeals (7th Circuit), 
23 May 2005

7
35
36
67

U.S. Court of Appeals (11th Circuit), 
12 September 2006

8
77

CLOUT case No.  777

U.S. Court of Appeals (3rd Circuit), 
27 June 2007

Note by the 
Secretariat

U.S. Court of Appeals (3rd Circuit), 
19 July 2007

25
47

CLOUT case No.  846

U.S. Court of Appeals (9th Circuit), 
8 November 2007

1
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U.S. Court of Appeals (2nd Circuit), 
26 May 2009

79

U.S. Court of Appeals (3rd Circuit),
16 April 2010 

Note by the 
Secretariat

U.S. Court of Appeals (3rd Circuit),
9 November 2011

78

District Courts

U.S. District Court, Southern District of New York, 
14 April 1992

1
8

CLOUT case No.  23

U.S. District Court, Southern District of New York, 
6 April 1994

50

U.S. District Court, Northern District of New York, 
9 September 1994

1
45
74
75
77
78
86
87

CLOUT case No.  85

U.S. District Court, Southern District of New York, 
22 September 1994

1
29

CLOUT case No.  86

U.S. District Court, Southern District of New York, 
23 July 1997

1
14
25
61
63

CLOUT case No.  187

U.S. District Court, Southern District of New York, 
6 April 1998

1
7
8

Part II
19
29

CLOUT case No.  413

U.S. District Court, Northern District of Illinois, 
27 October 1998

1
8

Part II
92

CLOUT case No.  419

U.S. District Court, Eastern District of Louisiana, 
17 May 1999

1
7
25
35
49

CLOUT case No.  418

U.S. District Court, Northern District of Illinois, 
7 December 1999

1
Part II

14
18
19
28
72

CLOUT case No.  417

U.S. District Court, Southern District of New York, 
8 August 2000

11 CLOUT case No.  414
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U.S. District Court, Eastern District of Pennsylvania, 
29 August 2000

4
74

CLOUT case No.  420

U.S. District Court, Northern District of California, 
30 January 2001

1
8

CLOUT case No.  617

U.S. Northern District Court of California, 
27 July 2001

Preamble
1
6
10
12

CLOUT case No.  433

U.S. District Court, Northern District of Illinois, 
28 August 2001

7
8

CLOUT case No.  434

U.S. District Court, Western District Court of Michigan, 
17 December 2001

1
4
8
25
64
71
73

CLOUT case No.  578

U.S. District Court, Southern District of New York, 
26 March 2002

1
4
6
7
9

Part III, Chap. IV
67

CLOUT case No.  447

U.S. District Court, Northern District of Illinois, 
27 March 2002

4
7
81

CLOUT case No.  613

U.S. District Court, Southern District of New York, 
10 May 2002

Preamble
1
4
5
7
9
14
16
18

CLOUT case No.  579

U.S. District Court, Southern District of New York, 
21 August 2002

16 CLOUT case No.  579

U.S. District Court,, Southern District of Florida, 
22 November 2002

95
100

CLOUT case No.  616

U.S. District Court, Northern District of Illinois, 
29 January 2003

6
7
35

CLOUT case No.  574

U.S. District Court, Northern District of Illinois, 
6 October 2003

1 CLOUT case No.  609

U.S. District Court, Northern District of Illinois, 
21 March 2004

7
38
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U.S. District Court, Eastern District of Pennsylvania, 
29 March 2004

1
7
54

CLOUT case No.  695

U.S. District Court, Eastern District of Pennsylvania, 
13 April 2004

1

U.S. District Court, Northern District of Illinois, 
21 May 2004

39

U.S. District Court, Northern District of Illinois, 
06 July 2004

79

U.S. District Court, Eastern District Court of New York, 
19 March 2005

7 CLOUT case No.  699

U.S. District Court, Northern District of Illinois, 
30 March 2005

4

U.S. District Court, Northern District of Alabama, 
27 April 2005

4
58

U.S. District Court, Kansas, 
10 May 2005

53

U.S. District Court, New Jersey, 
15 June 2005

6
92

U.S. District Court, Middle District of Pennsylvania, 
16 August 2005

4
6

U.S. District Court, Northern District of California, 
2 November 2005

1
10

U.S. District Court, Middle District of Pennsylvania, 
6 January 2006

4 CLOUT case No.  848

U.S. District Court, Rhode Island, 
30 January 2006

6

U.S. District Court, Southern District of Texas, 
7 February 2006

1

U.S. District Court, Western District of Washington, 
13 April 2006

4
7

U.S. District Court, Southern District of New York, 
1 June 2006

Note by the 
Secretariat

U.S. District Court, Western District of Washington, 
17 July 2006

95

U.S. District Court, Southern District of New York, 
23 August 2006

1
2
3
6
8
35
36
39
74
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U.S. District Court, Minnesota, 
31 January 2007

1
6
35

CLOUT case No.  847

U.S. District Court, Kansas, 
28 September 2007

8 CLOUT case No.  844

U.S. District Court, Eastern District of Michigan, 
28 September 2007

1
6
18

CLOUT case No.845

U.S. District Court, Eastern District of Kentucky, 
18 March 2008

1
39
40

U.S. District Court, Southern District of New York, 
16 April 2008

7
79

U.S. District Court, Delaware, 
9 May 2008

1

U.S. District Court, Eastern District of California, 
19 May 2008

85
88

U.S. District Court, Southern District of Florida, 
19 May 2008

1
4
6
12
18
78

U.S. District Court, Minnesota, 
16 June 2008

1

U.S. District Court, Western District of Pennsylvania, 
25 July 2008

1
4
35
78

U.S. District Court, Southern District of New York, 
20 August 2008

7
46
79

U.S. District Court, Northern District of Illinois, 
3 September 2008

1
7
93

U.S. District Court, New Jersey, 
7 October 2008

1
6
12

U.S. District Court, Southern District of Ohio, 
26 March 2009

1
4
5
39
49

U.S. District Court, Southern District of Ohio, 
3 April 2009

35

U.S. District Court, Western District of Washington, 
3 April 2009

35
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U.S. District Court, New Jersey, 
15 April 2009

7
74
78

U.S. Court of Appeals (2nd Circuit), 
26 May 2009

79

U.S. District Court, Southern District of New York, 
29 May 2009

2
6
53
54
64
71
72
75

U.S. District Court, Eastern District of California, 
26 October 2009

4

U.S. District Court, Northern District of Georgia, 
17 December 2009

1
7
93

U.S. District Court, Eastern District of Arkansas, 
23 December 2009

1
4
5
93

U.S. District Court, Eastern District of California, 
21 January 2010

1
4
6
18

U.S. District Court, Eastern District of Pennsylvania, 
29 January 2010

1
8
74

U.S. District Court, Southern District of New York, 
30 March 2010

74

U.S. District Court, Arkansas, 
2 April 2010 

93

U.S. District Court, Colorado, 
6 July 2010

8
36

U.S. District Court, Eastern District of Tennessee, 
20 October 2010

93

U.S. District Court, Southern District of New York, 
11 January 2011

1
6
8

U.S. District Court, Maryland, 
8 February 2011

8

U.S. District Court, Middle District of Tennessee, 
18 July 2011

4

U.S. District Court, Eastern District of Missouri, 
10 January 2011

4
74



	 Index.  Case list by country and court	 565

Country/Court Article Remarks

U.S. District Court, New Jersey, 
19 March 2012

4

U.S. District Court, Northern District of Illinois, 
21 March 2012

4

U.S. District Court, Western District of Pennsylvania, 
10 September 2013

8
Part II

19

U.S. District Court, District of Arizona 
16 December 2014

1

Special Courts

U.S. Court of International Trade, 
24 October 1989

6

U.S. Bankruptcy Court, Northern District of Ohio,  
Eastern Division, 
10 April 2001

4
53

CLOUT case No.  632

U.S. Bankruptcy Court, District of Oregon, 
29 March 2004

39
40
50

CLOUT case No.  694

U.S. Court of International Trade, 
7 April 2010

18

State Courts

Oregon Court of Appeals, 
12 April 1995

6

Oregon Supreme Court, 
11 April 1996

11 CLOUT case No.  137

State of Minnesota County of Hennepin District Court, 
4th Judicial District, 
9 March 1999 [affirmed Minnesota Court of Appeals, 
14 December 1999]

1
Part II

18

CLOUT case No.  416

Superior Court of Massachusetts, 
28 February 2005

1 CLOUT case No.  698

Supreme Court of New York, United States,
14 October 2015

Note by the 
Secretariat

Arbitration

International Centre for Dispute Resolution of the American 
Arbitration Association, 
23 October 2007

7
79

American Arbitration Association, 
12 December 2007

78
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INTERNATIONAL CHAMBER OF COMMERCE

ICC, Court of Arbitration,  
case No.  5713/1989

38
39
40

CLOUT case No.  45

ICC, Court of Arbitration, 
case No. 6076/1989

99

ICC, Court of Arbitration, 
26 August 1989, case No.  6281/1989

75
79

CLOUT case No.  102

ICC, Court of Arbitration, 
31 December 1992, case No.  7585/1992

Part II
25
53
54
63

Part III, Chap. V, 
Sect. II

74
75
77
78
64
92

CLOUT case No.  301

ICC, Court of Arbitration,  
case No.  7197/1992

4
53
54
61
62
69

Part III, Chap. V, 
Sect. II

74
77
78
79
85
87

CLOUT case No.  104

ICC, Court of Arbitration,  
31 December 1992, case No.  7153/1992

3
3
53
59

CLOUT case No.  26

ICC, Court of Arbitration,  
case No.  6653/1993 

4
6
7
35
78
81
84

CLOUT case No.  103

ICC, Court of Arbitration,  
case No.  7565/1994

6
39
78

CLOUT case No.  300
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ICC, Court of Arbitration,  
case No.  7660/1994

1
3
4
6
39
51
74
81
84

CLOUT case No.  302

ICC, Court of Arbitration,  
case No.  7331/1994

1
8
39
44
50
77
78

CLOUT case No.  303

ICC, Court of Arbitration,  
case No.  7531/1994

48
51

Part III, Chap. V, 
Sect. II

74
75
84

Part III, Chap. V, 
Sect. VI

86
87
88

CLOUT case No.  304

ICC, Court of Arbitration,  
case No.  7844/1994

3
6
18
21
23

ICC Court of Arbitration,  
January 1995, case No 7754

48

ICC, Court of Arbitration,  
March 1995, case No.  7645

34
Part III, Chap. V, 

Sect. II
75
81

ICC, Court of Arbitration,  
case No.  8128/1995

7
73
75
78
79

ICC, Court of Arbitration,  
case No.  8204/1995

41

ICC, Court of Arbitration,  
case No.  8324/1995

1
6
8
9
14
55
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ICC Court of Arbitration,  
October 1995, case No.  8453

6

ICC, Court of Arbitration, 
30 June 1996, case No.  8247 

35
38
39
45
53

ICC, Court of Arbitration,  
September 1996, case No.  8574

64
71
72

Part III, Chap. V, 
Sect. II

75
76
77

ICC, Court of Arbitration,  
October 1996, case No.  8740

73
Part III, Chap. V, 

Sect. II
74
75
76
77

ICC, Court of Arbitration,  
December 1996, case No.  8769

78

ICC, Court of Arbitration, 
31 January 1997, case No.  8786

25
33
45
46
49
62
71
72
77

ICC, Court of Arbitration, 
23 January 1997, case No.  8611

1
7
9
19
39
44
71
78

ICC, Court of Arbitration, 
28 February 1997 case No.  8716

53
54

ICC, Court of Arbitration, 
30 September 1997, case No.  8962

53
78

ICC, Court of Arbitration,  
December 1997, case No.  8817

7
9
80

ICC, Court of Arbitration,  
March 1998, case No.  9117

7
33
34

ICC, Court of Arbitration,  
August 1998, case No.  9574

85
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ICC, Court of Arbitration,  
October 1998, case No.  9333

9

ICC, Court of Arbitration, 
31 December 1998, case No.  8908

1
7
18
19
78

ICC, Court of Arbitration, 
1 March 1999, case No.  9978

26
81
84

ICC, Court of Arbitration,  
June 1999, case No.  9187

6
44
55
77
78

ICC, Court of Arbitration, 
31 July 1999, case No.  9448

1
3
6
51
71
73

Part III, Chap. V, 
Sect. II

78

CLOUT case No.  630

ICC, Court of Arbitration,  
August 1999, case No.  9887

26
64
73
81

ICC, Court of Arbitration, 
30 September 1999, case No.  9819

55

ICC, Court of Arbitration, 
20 December 1999

75

ICC, Court of Arbitration, 
31 December 1999, case No.  9083

3

ICC Court of Arbitration, 
31 December 1999, case No.  10274

64
73
92

ICC, Court of Arbitration, 
31 December 2000, case No.  10329

8
19
75

ICC, Court of Arbitration, 
31 December 2000, case No.  9781

1
3

ICC, Court of Arbitration, 
31 December 2000, case No.  8790

53
67

ICC, Court of Arbitration, 
31 December 2001, case No.  9771

7
78

ICC, Court of Arbitration, 
31 December 2002, case No.  10377

35
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ICC, Court of Arbitration, 
31 December 2002, case No.  11333

40

ICC, Court of Arbitration, 
31 December 2003, case No.11849

1
7
8
54
58
63
64
71
73
78
80

ICC, Court of Arbitration, 
31 December 2004, case No.12173

1
28
46
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MISCELLANEOUS

Report of the Working Group on the International Sale  
of Goods on the work of its ninth session  
(Geneva 19-30 September 1977) (A/CN.9/142)

4

United Nations Conference on Contracts for the International 
Sale of Goods, Vienna, 
10 March-11 April 1980

1
2
3
4
6
7
8
9
10
11
12
38
45
46
47
48
50
52
61

Article 3, Rome Convention on the Law Applicable to 
Contractual Obligations, 
9 October 1980

1
6

Hague Convention on the Law of Applicable to International 
Sale of Goods, 
1995

1
6

Official Journal of the European Community,  
Legislation, 
16 January 2001

57

Opinion of Advocate General Tesauro Part II
18

Iran/U.S. Claims Tribunal, Watkins-Johnson Co., Watkins-
Johnson Ltd v. Islamic Republic of Iran, Bank Saderat Iran, 
28 July 1989

77
88

European Court of Justice, 
6 October 1976, case No. C-14/76

57

European Court of Justice,  
20 February 1997, case No. C-106/95 

31
57

CLOUT case No.  298

European Court of Justice, 
3 May 2007, case No. C-386/05

57

European Court of Justice, 
9 July 2009, case No.  C-204/08

57

European Court of Justice, 
25 February 2010, case No. C-381/08

31
57
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